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STATE  OF   NE"W"  TOEK. 


COMMENCINO   APRIL   18,   1876.* 


HsNBT  Yan  Denbttboh  et  al.,  Bespondents,  v.  The  Psssi- 

DENT    AND    TbUBTEES    OF    THE    YlLLAGE     OF     GbESNBUSH, 

Appellants. 

The  special  mechanic's  lien  law  of  1866  for  the  county  of  Rensselaer 
(chap.  778,  Laws  of  1865)  was  not  repealed  by  the  act  of  1869  (chap.  668, 
Laws  of  1869)  amending  the  general  lien  law  of  1864  (chap.  408,  Laws 
of  1864). 

Assuming  that  said  act  of  1866  was  by  implication  repealed  by  the  act  of 
1869,  it  was  restored  by  the  act  of  1870  (chap.  194,  Laws  of  1870) 
exempting  the  county  of  Rensselaer  from  the  operation  of  said  act  of 
i869. 

Accordingly,  hM,  that  a  notice  of  lien  in  said  coun^  was  properly  filed 
in  the  office  of  the  town  clerk,  not  of  the  county  clerk. 

Where  a  repealing  statute  is  itself  repealed,  the  first  statute  is  reviyed, 
and  it  matters  not  whether  the  repeal  in  either  case  be  by  express  lan- 
guage or  by  implication. 

(Sdbmitted  April  6, 1876;  decided  April  18, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  third  judicial  department  affirming  a  judgment 

*  Judge  FoLGSB  was  absent,  by  reason  of  fflness,  for  a  part  of  the  tima 
covered  by  this  volume,  and  took  no  part  in  the  Judgments  in  cases  argued 
or  decided  between  March  18, 1876,  and  Hay  39, 1876,  unless  it  is  otherwise 
particularly  noted.  —  [Rbp. 
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2  Van  Denburgh  et  al.  v.  Village  of  Gbeekbush.  [April, 

Opinion  of  the  Court,  per  Earl,  J. 

in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 
(Eeported  below,  4  Hnn,  795.) 

This  action  was  brought  to  f oredoee  a  mechanic's  lien  for 
materials  furnished  by  plaintiffs  to  a  contractor  for  the  erectiou 
of  two  engine-houses  in  the  village  of  Greenbush,  Kensselaer 
county. 

A  notice  of  lien  was  filed  December  17,  1872,  with  the 
town  clerk  of  the  town  of  Greenbuah,  in  which  town  said  vil- 
lage is  located. 

R.  A.  Parmenter  for  the  appellants. 

O.  -P.  JenTc8  for  the  respondents.  The  notice  of  lien 
should  have  been  filed  in  the  office  of  the  town  clerk.  (§  4, 
chap.  778,  Laws  1865 ;  1  Laws  1866,  9 ;  8pdlm<m  v.  Shockj 
11  Mo.,  340.) 

Eabl,  J.  It  is  claimed  on  the  part  of  defendants  that  at 
tJie  time  the  pkintife  fimiished  the  materials  for  which  they 
claim  their  lien,  the  law  required  that  the  notice  of  the  lien 
should  be  filed  in  the  county  clerk's  office  instead  of  the  town 
clerk's  office^  and  if  they  are  wrong  in  this,  that  there  was  no 
lien  law  of  any  kind  applicable  to  the  county  of  Bensselaer. 
To  determine  the  questions  thus  presented  will  require  an 
examination  of  the  several  lien  laws  applicable  at  different 
times  to  that  county. 

The  first  mechanic's  lien  law  applicable  to  that  county  was 
passed  in  1852  (chaps.  108  and  384  of  the  laws  of  that  year). 
The  last  chapter  applied  to  that  and  several  other  counties, 
and  as  to  that  county  superseded  the  former  chapter.  That 
law  provided  for  fiLg  &e  lien  in  the  town  clerk's  office. 
By  chapter  402  of  the  Laws  of  1854  alien  law  was  enacted  for 
the  counties  of  Westchester,  Oneida,  Cortland,  Broome,  Put- 
nam, Bockland,  Orleans,  Niagara,  Livingston,  Otsego,  Lewisy 
Orange  and  Dutchess,  and  that  act  provided  that  the  lien 
should  be  filed  in  the  town  clerk's  office.  It  repealed  all 
former  lien  laws  afi  to  the  counties  mentioned  in  the  title  ol 
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Opinion  of  the  Court,  per  Eabl,  J. 

the  act  Bj  chapter  254  of  the  Laws  of  1858  the  act  of  1854 
was  extended  and  declared  to  be  applicable  to  all  the  counties 
of  the  State  except  New  York  and  Erie,  and  all  inconsistent 
acts  were  repealed.  Thenceforth,  nntil  1866,  the  act  of  1854 
was  applicable  to  Bensselaer  county.  In  1865  a  special  lien 
law  for  that  county  was  enacted.  (Chap.  778,  published  in  Laws 
of  1866,  p.  9.)  That  law  provided  that  the  lien  should  be 
filed  in  the  town  clerk's  office,  and  repealed,  as  to  that  county, 
all  other  lien  laws.  In  1869  (chap.  558)  an  act  was  passed  to 
amend  the  lien  law  of  1854.  Section  1  of  that  act  amended 
section  1  of  the  act  of  1854  by  extending  its  provisions  to  all 
the  counties  in  the  State  except  Erie,  Kings,  Queens,  New 
York  and  Onondaga,  and  providing  that  the  notice  of  lien 
should  be  filed  in  the  office  of  the  county  clerk.  There  was 
no  repealing  clause  in  the  act.  In  1870  (chap.  194)  an  act 
was  passed  which  simply  provided  that  section  1  of  the  act  of 
1869  is  ^^  amended  so  as  to  except  from  said  act  the  county  of 
Bensselaer." 

The  law  was  in  this  condition  when  plaintiffs  filed  their 
notice  of  lien  in  the  office  of  the  town  clerk  of  Greenbush 
and  attempted  to  acquire  the  lien  which  they  seek  to  enforce 
in  this  action.  The  first  question  to  be  considered  is  the 
effect  of  the  act  of  1869  upon  the  lien  law  of  1865,  specially 
applicable  to  the  county  of  Eensselaer.  It  is  claimed  on  the 
part  of  the  appellants  that  the  effect  was  to  repeal  the  law  of 
1865  and  to  bring  Bensselaer  county  again  under  the  law  of 
1854.  It  is  a  question  of  legislative  intent.  By  the  act 
of  1858  the  legislature  placed  that  county  under  the  law  of 
1854,  and  there  it  remained  until  1865,  when  a  special  law 
was  passed,  with  peculiar  provisions  applicable  to  that  county 
only.  Can  it  be  supposed  that  the  legislature  meant  by  the 
act  of  1869  to  restore  in  its  application  to  that  county  the 
law  of  1854,  which  had  once  been  repealed  as  to  that  county, 
without  any  special  repeal  of  the  law  of  1865  {  We  think 
not.  It  is  a  rule  of  construction  that  a  special  statute  pro- 
viding for  a  particular  case  or  applicable  to  a  particular 
locality  is  not  repealed  by  a  statute  general  in  its  terms  and 
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application,  unless  the  intention  of  the  legislature  to  repeal  or 
alter  the  special  law  is  manifest,  although  the  terms  of  the 
general  act  would  be  taken  strictly,  and  but  for  the  special 
law  include  the  case  or  cases  provided  for  by  it.  {Fostet's 
Caae^  11  Coke,  63,  ^4:';  In  the  Matter  of  the  JEmrgreens^  47 
K  Y.,  216 ;  Matter  of  Com.  of  Central  Pa/rk,  50  id.,  4»8 ; 
Canal  Go.  y.  Ba/itroad  Co.^  4  Gill  &  John.,  6 ;  Smith's  Stat, 
and  Con.  Law,  905.) 

The  act  of  1869  contained  no  repealing  clause,  and  that  the 
legislature  did  not  mean  under  the  circumstances  by  the  general 
language  used  to  supersede  the  special  law  of  1865  is  made 
more  manifest  by  the  act  of  1870,  evidently  passed  to  remove 
doubts  which  had  been  raised  by  the  general  language  care- 
lessly used  in  the  act  of  1869.  It  cannot  be  supposed  that  the 
legislature  in  1869  deliberately  repealed  the  law  of  1865  and 
restored  the  law  of  1854,  and  then  the  next  year,  at  the 
earliest  opportunity,  repealed  the  act  of  1869  as  to  that  county 
and  restored  the  law  of  1865.  The  history  of  legislation  upon 
this  subject,  applicable  to  that  county,  and  all  the  circum- 
stances, show  quite  clearly  that  there  was  no  intention  by  the 
legislature  in  1869  to  interfere  with  the  special  act  of  1865. 
But  if  we  should  assume  the  contrary,  that  the  law  of  1869 
did,  by  implication,  repeal  the  law  of  1865,  then  the  law  of 
1870  restored  that  law.  It  is  a  general  rule  of  law  that  when 
a  repealing  statute  is  itself  repealed,  the  first  statute  is  revived, 
and  it  matters  not  whether  the  repeal  in  either  case  be  by 
express  language  or  by  implication.  (Potter's  Dwarris  on 
Stat.,  159 ;  1  Black.  Com.,  90 ;  Smith's  Stat,  and  Con.  Law, 
909 ;  1  Kenf  8  Com.,  466 ;  CommorvweaUh  v.  ChwroMU^  2  Mete., 
118;  Hastinga  v.  Aiken^  1  Gray,  168;  Wheeler  v.  Bdberie^ 
7  Cow.,  586 ;  People  v.  Dame^  61  Barb.,  456 ;  ChwrehXU  v. 
Ma/rsh^  2  Abb.  Pr.,  219,  225.)  This  is  a  common-law  rule  of 
statutory  construction,  and  is  based  upon  the  reason  that  the 
first  law  ceased  to  have  force  because  of  the  repealing  law, 
and  when  that  was  annulled  that  it  was  the  legislative  intent 
that  the  first  law  should  again  have  being.  When  an  act  is 
repealed  it  must  be  considered  (except  as  to  transactioiis  part 


Wl^.] 


Bbokjib  o.  Howabd  et  aL 


Statement  of  caae. 


and  doeed,  and  poeaiblj  as  to  some  pending  cases)  as  if  it  had 
never  existed. 

By  the  aet  of  1870  Benaselaer  conntj  was  excepted  from 
the  act  of  1869,  not,  as  claimed  by  the  learned  connsel  for 
the  defendants,  from  section  1  of  that  act  only,  bnt  from  the 
operation  of  the  whole  act  The  effect  was  to  repeal  the  act 
80  far  as  ooncemed  that  connty  if  it  ever  had  any  force  there. 
The  form  in  which  the  legislatiye  intent  was  expressed  by 
exception  rather  thaa  repeal  can  make  no  difference.  The 
same  result  was  accomplished.  The  law  of  1869  ceased  ope- 
ration in  Rensseber  connty  and  the  law  of  1865  again  has 
vitality.  It  cannot  be  supposed,  in  view  of  the  history  of 
k^slation  npon  the  subject,  that  the  legislature  intended  to 
leave  that  county  without  any  Uen  law. 

It  follows  that  the  law  of  1865  was  in  force,  and  that  the 
lien  was,  therefore,  properly  filed  in  the  town  clerk's  office. 

The  further  daim  is  made  on  behalf  of  the  defendants  that 
plaintiffs  could  not,  under  the  law,  obtain  a  Uen  upon  the 
engine-houses  because  they  were  public  buildings  for  the  pub- 
lic use.  It  is  sufficient  to  say  that  this  defence  was  not  set  up 
in  the  answer,  and  does  not  seem  to  have  been  distinctly 
claimed  at  the  trial  or  passed  upon  by  the  referee.  {ShaUd 
V.  WoodnDCkrd,  17  Ind.,  225.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Ansoh  K*  Bbokeb,  Appellant,  v,  Gbobge  Howajsd  et  aL, 

Kespondents. 

A  puTcfaftser,  at  a  legal  tax  sale,  of  land  upon  which  there  la  at  the  time 
a  mortgage  duly  recorded,  apon  receipt  of  the  oomptroUer'a  deed, 
acquiiea  a  valid  title,  subject  to  the  right  of  the  mortg&gee  to  redeem 
under  the  statute.    (Chap.  427,  Laws  of  1855,  g  76,  et  »eq,) 

The  mortgagee  may,  at  any  time  within  six  months  after  receiving  notice 
of  sale,  redeem;  but  he  is  not  compelled  to  await  the  reception  of  such 
notiee  before  redeeming. 
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The  purchaser  at  the  tax  sale  is  not  comx)elled  to  give  any  notice  to  the 

mortgagee  in  order  to  perfect  his  title.    He  can,  however,  only  limit 

the  time  for  redemption  by  giving  notice. 
A  purchaser  at  such  a  sale  is  not  affected  by  a  subsequent  foreclosure 

of  the  mortgage  and  sale  of  the  mortgaged  premises,  where  he  is  not 

made  a  party  to  the  foreclosure. 

(Argued  March  30, 1876;  decided  April  18,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  af&rming  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury.    (Reported  below,  4  Hun,  359.) 

This  was  an  action  for  trespass  upon  certain  lands  in  Catta- 
raugus county.    Both  parties  claimed  title  to  the  locms  in  qtu>. 

PlaintifE  claimed  title  under  a  foreclosure  and  sale  of  the 
premises  upon  a  mortgage  duly  recorded.  The  action  for 
foreclosure  was  commenced  August  17,  1868.  Defendants 
were  not  made  parties.  Judgment  was  perfected  January  7, 
1869,  and  the  premises  sold  therexmder  February  26, 1869. 

Defendants  claimed  title  under  a  sale  of  the  lands  by  the 
comptroller  for  impaid  taxes.  The  lands  were  bid  off  by 
them  at  such  sale  November  24,  1866,  and  they  received  the 
usual  certificate,  and  thereafter  a  deed  from  the  comptroller 
dated  February  16,  1869,  which  was  recorded  October  16, 
1869.  No  notice  to  redeem  appears  to  have  been  given  to  the 
mortgagee  or  assignee,  or  to  the  purchaser  at  the  foreclosure 
sale. 

Geo.  W.  Cothran  for  the  appellant.  The  purchaser  at  the 
foreclosure  sale  acquired  the  rights  of  both  the  mortgagor  and 
tnortgagee.  (3  R  S.  [6th  ed.],  198,  §  101 ;  id.,  199,  §  102.) 
The  assignee  of  the  mortgage  was  a  mortgagee  entitled  to 
notice  to  redeem  from  the  tax  sale.  (Laws  1855,  chap.  427, 
§  80 ;  1  E.  S.  [6th  ed.],  968,  §  124.)  Plaintiff  was  entitled  to 
judgment.  '(Laws  1855,  chap.  427,  §§  50,  63,  76, 77,  79 ;  1  E. 
S.  [6th  ed.],  964,  §  94 ;  id.,  966,  §  107 ;  id.,  968,  §§  120, 121, 
123 ;  id.,  969,  §  126,  aud  note ;  4  Hun,  362.) 
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Shermofv  S.  Sogers  for  the  respondents.  The  tax  deed 
passed  to  respondents  the  mortgagor's  title  to  and  the  eqnitj 
of  redemption  in  the  premises,  (3  K.  S.  [£dm.  ed.],  367.) 
The  sale  passed  the  fee  subject  only  to  the  right  of  the  mort- 
gagee to  redeem.  {Becker  v.  Mowwnd^  11  Hun,  359.)  The 
purchaser  at  the  tax  sale  could  not  properly  be  made  a  p%rtj  to 
the  foreclosure  action.  {Cormng  v.  Smit/ij  2  Seld.,  82 ;  JSagle 
Fire  Co.  v.  Zentj  6  Paige,  685 ;  Banks  v.  Walker^  8  Barb. 
Ck,  438 ;  Meroh.  JBk.  v.  TuiOey  56  N.  T.,  7.) 

Upon  decision  of  the  appeal  no  prevailing  opinion  was 
written ;  all  the  court  agreed  ^r  affirmance,  except  Eaiu.,  J., 
dissenting.  Subsequently  a  motion  for  reargument  was  made, 
whereupon  the  following  opinion  was  written : 

Per  Ckcrta/m.  The  court  necessarily  decided,  in  affirming 
the  judgment  of  the  court  below,  that  the  plaintiff  did  not, 
either  as  mortgagee  or  as  purchaser  under  the  foreclosure  sale, 
acquire  a  title  to  the  premises  as  against  the  defendants, 
grantees  of  the  State  under  a  sale  for  the  non-payment  of 
taxes.  Ko  other  question  was  involved  in  or  presented  by 
the  appeal.  An  opinion  would  have  been  but  an  elaboration 
of  the  reasons  leading  to  the  result  as  declared.  The  motion  for 
a  reargument  appears  to  be  chiefly  with  a  view  to  a  settle- 
ment of  some  question  which  may  arise  in  other  pending 
actions.  We  would  be  glad,  by  one  judgment,  to  put  an  end 
to  all  litigation  for  the  future,  but  that  is  impracticable,  and 
we  are  compelled  to  decide  questions  as  they  arise,  and  the 
judgment  in  this  action  will  only  serve  as  a  precedent  when 
the  same  question  is  presented,  and  under  similar  circum* 
stances.  We  decided  the  precise  points  presented,  to  wit. : 
first,  that  the  defendants,  by  their  tax-deed,  acquired  a  valid 
title  to  the  premises,  subject  to  the  right  of  mortgagees  to 
redeem  under  the  statute ;  second,  that  the  defendants  were 
not  affected  by  the  foreclosure  of  the  mortgage  and  the  sale 
of  the  mortgaged  premises  to  the  plaintiff;  third,  that  the 
mortgagee  might,  at  any  time  within  six  months  after  receiv- 
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ing  noticBi  redeem  the  premises  from  the  sale,  and  that  he 
was  not  compelled  to  await  the  reception  of  the  notice  before 
making  the  redemption ;  fourth,  that  the  purchasers  at  the 
tax  sale  were  not  compelled  to  give  any  notice  to  the  mort- 
gagee in  order  to  perfect  their  title,  but  could  only  limit  the 
time  within  which  redemption  could  be  made,  by  giving  the 
notice  prescribed  by  statute.  This  statement  will  probably 
serve  all  the  purposes  of  the  appellant,  and  as  the  questions 
were  thoroughly  discussed  and  considered,  a  reargument  would 
be  fruitless.    The  motion  is  therefore  denied. 

All  concur. 

Motion  denied. 


Ths  People  ex  rel.  David  Woolf,  Eespondents,  v.  Aabok 

-  Jaoobs,  Appellant. 

In  proceedings  under  the  statute  for  contempt  (2  R  8.,  534,  et  $eq,),  the 
court  has  Jurisdiction  to  determine  the  amount  of  costs  and  expenses  to 
be  imposed  as  a  fine  in  case  the  party  is  adjudged  in  contempt,  and  if 
items  are  included  which  ought  not  properly  to  be  allowed,  this  is  not 
an  excess  of  jurisdiction  and  does  not  render  the  commitment  Yoid. 

The  action  of  the  court,  therefore,  cannot  in  such  case  be  reviewed  on 
Jidbeas  carpus. 

BeopU  ex  reL  Tweed  v.  UecarrA  (60  N.  Y.,  659)  distinguished. 

(Aigued  AprU  4;  1876;  decided  AprU  18, 1876.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  an  order  of  a  justice  of 
said  court  discharging,  upon  writ  of  habeas  corpuSy  defendant 
from  imprisonment  under  a  warrant  of  commitment  issued 
out  of  the  Superior  Court  of  the  city  of  New  York  for  an 
aQeged  contempt  in  violating  an  injunction  order.  (Reported 
below,  5  Hun,  428.) 

It  appeared  by  the  return  to  the  writ  that  defendant  was 
adjudged  in  contempt;  that  the  court  imposed  a  fine  and 
directed  defendant  to  be  imprisoned  thirty  days,  and  until  the 
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fhie  ahonld  be  paid.  In  ihe  sain  imposed  aa  a  fine  was 
included  an  item  of  $150  '^  as  a  counsel  fee/'  which  was  claimed 
to  be  erroneous. 

Swnrnd  J.  Crooks  for  the  appellant 

O.  BaivJmdge  Smith  for  the  respondent.  The  court  had 
no  discretion  as  to  the  amount  of  the  fine  to  be  imposed. 
{Davis  V.  Stwrtefcain^^  9  N.  T.,  263 ;  People  v.  Comptony  1 
Duer,  612-517.)  A  reasonable  counsel  fee  may  properly  be 
allowed  to  the  aggrieved  party  under  sections  21  and  29  of  the 
Bevised  Statutes  "  of  proceedings  for  contempts."  (1  Duer, 
546 ;  Dams  v.  Sttirtevcmty  4  id.,  148,  149.)  The  allowance 
of  a  counsel  fee  in  such  a  proceeding  is  not  reviewable  on  a 
writ  of  habeas  corpus  {People  v.  Hockley ^  24  N.  T.,  74,  77 ; 
Hurd  on  Hab.  Oor.,  412.) 

Kafallo,  J.  The  appellant  was  imprisoned  under  a  com- 
mitment for  a  contempt  of  court,  in  violating  an  order  of 
injunction.  The  warrant  directed  him  to  be  detained  for 
thirty  days,  and  also  until  he  should  pay  a  fine  imposed  upon 
him  by  the  court.  The  appellant  sued  out  a  writ  of  habeas 
corpus  and  claimed  to  be  discharged  on  the  sole  ground  that 
in  the  amount  imposed  in  the  fine  there  was  included  the  sum 
of  $150,  for  counsel  fees  in  the  proceedings  to  punish  the 
appellant  for  the  contempt. 

Proceedings  for  contempt  are  regulated  by  title  13  of  chap- 
ter 8  of  part  3  of  the  Eevised  Statutes,  which  title  is  retained 
in  force  by  section  471  of  the  Code.  Section  21  of  this  title 
(2  B.  S.,  538),  provides  that  where  the  misconduct  has  pro- 
duced injury  to  any  party  a  fine  shall  be  imposed  sufficient  to 
indemnify  such  party  and  to  satisfy  his  costs  and  expenses. 
Section  25  authorizes  imprisonment  for  a  term  not  exceed- 
ing six  months  and  until  the  expenses  of  the  proceeding  are 
paid ;  and  also,  if  a  fine  be  imposed,  until  such  fine  be  paid. 
It  is  evident  that  the  court  has  jurisdiction  to  ascertain  and 
determine  the  amount  of  the  costs  and  expenses,  and  that,  if 
SicKELS— Vol.  XXI.        *> 
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in  determining  this  amount  it  inolodes  items  which  ought  not 
properly  to  be  allowed  as  costs  or  expenses,  this  is  merely  an 
erroneous  decision  on  a  matter  which  the  law  has  committed 
to  its  judgment,  and  is  not  an  excess  of  jurisdiction  or  power. 
That  such  an  error  cannot  render  the  commitment  void,  or  be 
reviewed  on  habeas  corpus  is  too  plain  a  proposition  to  admit 
of  argument. 

The  case  of  People  ex  rel.  Tweed  v.  lAsowrib  (60  N.  T.,  659) 
is  cited  as  an  authority  in  support  of  the  proposition  of  the 
appellant,  that  the  writ  of  habeas  corpus  is  a  proper  remedy  in 
such  a  case.  How  that  decision  can  hare  been  so  misinterpreted 
it  is  difficult  to  comprehend.  In  respect  to  the  question  of 
the  remedy  by  habeas  oorpvs^  what  is  decided  in  that  case  is, 
that  where  the  punishment  for  a  crime  is  defined  and  limited 
by  statute  and  the  court  has  imposed  a  sentence  to  the  fuU 
limit  allowed  by  the  statute,  it  has  exhausted  its  authority  in 
the  case,  and  that  if  it  proceeds  to  impose  further  additional 
sentences  the  latter  are  void,  and  afford  no  justification  for  the 
detention  of  the  prisoner  after  he  has  served  out  the  full  term 
of  imprisonment  which  the  statute  empowered  the  court  to 
impose  upon  him,  and  that  he  is  then  entitled  to  his  discharge 
on  habeas  corpus.  This  has  no  analogy  to  a  case  when  a  court 
empowered  by  law  to  ascertain  and  determine  the  amount  of 
costs  and  expenses  to  be  included  in  a  fine,  simply  makes  an 
erroneous  decision  as  to  the  allowance  of  some  item.  If  the 
court  in  this  case  had  committed  the  prisoner  for  the  full 
term  of  six  months  allowed  by  the  statute,  and  had  superadded 
to  that  a  further  commitment  for  six  years,  and  the  prisoner^ 
after  having  paid  his  fine  and  served  his  six  months'  impris^ 
onment,  had  applied  to  be  discharged  on  habeas  oorpvs^  ih^ 
case  of  People  ex  rel.  Tweed  v.  Liscomb  might  with  propriety 
have  been  cited  as  an  authority  in  support  of  his  application. 

The  judgment  of  the  (General  Term  should  bo  affirmed, 
with  costs 

All  concur. 

Judgment  affirmed. 
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Elizabeth  Robinson,  Respondent,  v.  The  Kew  Yobk  Cen 
TRAL  AND  HuDSON  RivEB  Railboad  Compant,  Appellant* 

A  female  who  has  accepted  an  inyitation  to  take  a  ride  with  a  person  In 
eyerj  way  competent  and  fit  to  manage  a  horse,  Is  not  chargeable  with 
his  negligence,  and  contribntoiy  negligence  upon  his  part  is  no  defence 
to  an  action  against  a  railroad  corporation  for  injuries  resoltlng  from  a 
collision. 

Accordingly,  ?ield,  that  a  charge  in  sach  an  action  that  if  defendant  was 
negligent  and  the  plaintifT  was  free  from  negligence  herself,  she  was 
entitled  to  recover,  although  the  drirer  might  be  guilty  of  negligence, 
which  contributed  to  the  injury,  was  proper. 

Beck  y.  JSBcut  Bker  F\Mry  Cknt^my  (6  Robt,  83)  distinguished. 

Brouin  v.  New  York  Cenlral  BaOroad  Company  (82 IS^.  Y.,  597)  limited. 

(Aigued  April  6, 1876;  decided  April  18,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  a  new  trial,  and 
directing  judgment  on  a  verdict 

This  action  waa  brought  to  recover  damages  for  in jnriefl 
resulting  from  a  collision  at  a  railroad  crossing  between  a 
buggy,  in  which  plaintiff  was  riding,  and  a  train  on  defend- 
ant's road,  alleged  to  have  been  caused  by  the  negligence  of 
defendant's  employes. 

Plaintiff  was  riding  at  the  invitation  of  one  Oonlon  in  a 
buggy  belonging  to  him,  he  being  the  driver.  Oonlon  was  an 
able-bodied  man,  and  in  every  way  competent  to  drive  and 
manage  the  establishment.  The  court  charged  the  jury  that 
if  the  defendant  was  negligent  and  the  plaintiff  was  free  from 
negligence  herself,  she  was  entitled  to  recover,  although  the 
driver  might  be  guilty  of  negligence,  which  contributed  to 
the  injury,  to  which  defendant's  counsel  duly  excepted* 

A.  P.  Lani/ng  for  the  appellant. 

J.  H.  Ma/rimdale  for  the  respondent.  The  negligisnce  of 
the  owner  and  driver  of  the  horse  and  buggy  was  not  imput* 
able  to  plaintiff,  and  would  not  defeat  a  recovery.  (fiattUn  v« 
HUU,  65  0.  L.,  130 ;  Norton  v.  West  li.  R.  Co.y  15  N.  Y., 
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111  117;  19  id.,  842;  20  id.,  492;  88  id.,  260;  46  ii, 
631 ;  6  Sup.  Ot.  R.,  66.)  The  evidence  was  not  sufficient  to 
establish  the  relation  of  mistress  and  servant  between  plaintiff 
and  Conlon.    {Metoal/y.  Bakery  18  Abb.  [K  S.],  481.) 

Chitboh,  CL  J.  The  court  charged  the  jury  that  if  the 
defendant  was  negligent,  and  the  plaintiff  was  free  from  negli- 
gence herself,  she  was  entitled  to  recover  although  the  driver 
might  be  guilty  of  negligence  which  contributed  to  the  injury. 
In  determining  this  question  it  is  important  to  first  ascer- 
tain the  relation  which  existed  between  the  plaintiff  and  Ck)n- 
lon,  the  driver.  It  is  very  dear,  and  was  found  by  the  jury, 
that  the  relation  of  master  and  servant  did  not  exist.  Kor 
was  Oonlon,  in  any  sense,  the  agent  of  the  plaintiff.  He  had 
invited  the  plaintiff  to  ride  to  a  certain  place,  which  she 
dedined,  but  stated  that  if  he  would  come  on  a  specified  day 
I  she  would  ride  with  him  to  another  place  where  she  desired 
I  to  go  for  a  visit,  and  it  waa  during  that  ride  that  the  accident 
occurred.  I  do  not  think  that  the  change  affected  the  relation 
between  the  parties.  It  was  the  same  as  if  the  plaintiff  had 
accepted  the  first  invitation.  It  is,  therefore,  the  case  of  a 
gratuitous  ride  by  a  female  upon  the  invitation  of  the  ownsr 
of  a  horse  and  carriage.  The  plaintiff  had  no  control  of  the 
vehicle,  nor  of  the  driver  in  its  management.  It  is  not 
claimed  but  that  Conlon  was  an  able-bodied,  competent  person 
to  manage  the  establishment,  nor  that  he  was  intoxicated,  or 
in  any  way  unfit  to  have  charge  of  it.  Upon  what  principle 
is  it  that  his  negligence  is  imputable  to  the  plaintiff?  It  is 
conceded  that  if  by  his  negligence  he  had  injured  a  thiid 
person,  she  would  not  be  liable.  She  was  not  responsible  for 
his  acts,  and  had  no  right  and  no  power  to  control  them. 
True,  she  had  consented  to  ride  with  him,  but  as  he  was  in 
every  respect  competent  and  suitable,  she  was  not  negligent  in 
doing  so.  Can  she  be  held  by  consenting  to  ride  with  him  to 
guaranty  his  perfect  care  and  diligence  ?  There  was  no  neoes* 
sity  for  riding  with  him.  It  was  a  voluntary  act  on  the  port 
of  the  plaintiff,  but  it  was  not  an  unlawful  or  negligent  act. 
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She  was  injnred  bj  the  negligence-of  a  third  person,  and  was 
free  from  negligence  herself ,  and  I  am  unable  to  perceive  any 
reason  for  imputing  Conlon's  negligence  to  her. 

If  his  negligence  contributed  to  the  injury,  he  is  liable  also  \ 
to  an  action,  but  that  does  not  exonerate  the  defendant.  Sup- 
pose Oonlon  had,  by  grossly  negligent  driving,  turned  over  the 
carriage  and  injured  tiie  plaintiff,  is  there  a  doubt  but  he  would 
be  liable  to  an  action  for  the  injury  in  her  behalf.  These  views 
proceed,  of  course,  upon  tixe  assumption  that  there  was  no 
relation  of  principal  and  agent,  or  master  and  servant.  Nor 
were  they  engaged  in  a  joint  enterprise  in  the  sense  of  mutual 
responsibility  for  each  other's  acts,  as  in  JBeok  v.  JEcut  Bvoer 
Ferry  Compa/ny  (6  Robertson,  82). 

I  am  unable  to  find  any  l^;al  principle  upon  which  to  impute 
to  the  plaintiff  the  n^ligence  of  the  driver.  The  whole  argu- 
ment on  behalf  of  the  appellants  on  this  point  is  contained 
in  the  following  paragraph  from  the  brief  of  its  coimsd: 
^^  So  if  the  plaintiff  had  proceeded  on  this  journey  upon  the 
invitation  of  Oonlon  for  the  like  purpose,  she  having  volun- 
tarily intrusted  her  safety  to  his  care  and  prudence,  and  thus 
exposed  herself  to  the  risk  of  injury  arising  from  his  negli- 
gence or  want  of  skill,  she  should  be  precluded  from  recover- 
ing, if  he  thereby  contributed  to  her  injury."  If  this  argu- 
ment is  sound  why  should  it  not  apply  in  all  cases  to  public 
oonveyances  as  well  as  private  I  The  acceptance  of  an  invita- 
tion to  ride  creates  no  more  responsibility  for  the  acts  of  the 
driver  than  the  riding  in  a  stage^soach,  or  even  a  train  of  cars, 
providing  there  was  no  negligence  on  account  of  the  character 
or  c<mdition  of  the  driver,  or  the  safety  of  the  vehicle,  or 
otherwise.  It  is  no  ezeuse  for  the  n^Iigence  of  the  defend- 
ant that  another  person's  negligence  contributed  to  the  injury,! 
for  whose  acts  the  plaintiff  was  not  responsible.  The  nde  or 
eoctributory  negligence  is  very  strict  in  this  State,  and  should 
not  be  extended,  nor  should  the  rule  of  imputable  negligence 
be  extended  to  new  cases  where  the  reason  for  its  adoption  is 
not  apparent. 

I  have  examined  all  the  authorities  dted,  and  none  of  them 


14 


EvsBTSON  V.  ISatioisal  Baitk  of  Newport.     [April, 


Statemeofc  of 


aanetion  the  applioatioji  of  the  principle  to  the  facts  of  this 
case.  It  was  stated  in  JBrxyum  v.  I^ew  York  CerUraZ  Bail- 
road  Compcvny  (32  K.  T.,  597),  which  was  the  case  of  a  - 
passenger  in  a  stage-coach,  that  a  majority  of  the  jndges 
were  of  opinion  that  the  neglig^iee  of  the  driver  was 
imputable  to  the  paaaenger,  but  the  point  was  not  decided, 
as  it  was  found  in  that  case  that  the  driver  himself  was 
not  negligent.  (38  N.  Y.,  260.)  That  case  had  the  ele- 
ment of  employment  in  it  whidi  makes  it  stronger  than 
this  in  that  respect,  but  the  opinion  said  to  have  been 
entertained  was  not  adopted,  and  cannot  have  the  weight  of 
authority.  It  is  not  intended  by  this  decision  to  establish  a 
rule  which  will  embrace  cases  not  within  the  facts  developed 
in  this  case,  as  construed  by  the  court  and  found  by  the  jury. 

The  judgment  must  be  affirmed. 

All  concur ;  Allek  and  Eabl,  J  J.,  taking  no  part. 

Judgment  affirmed^ 


KvEBT  EvEBTsoN,  Respondent,  v.  The  ISTational  Bank  of 

Newport,  Appellant. 

Interest  coupons  to  railroad  bonds,  payable  to  bearer  at  a  specified  time 
and  place,  are  negotiable  promises  for  the  payment  of  money,  and  are 
subject  to  the  same  rules  as  other  negotiable  instniments.  They  are 
transferable  by  delivery,  although  detached  from  the  bonds,  and  a 
purchaser,  in  good  faith  before  maturity,  from  one  who  has  stolen  them 
acquires  a  valid  title. 

The  fact  that  by  their  terms  they  are  declared  to  be  for  interest  upon 
bonds  specified  by  their  numbers  does  not  destroy  their  negotiabillly 
when  separated  f  r(»n  the  bonds,  or  unpair  the  title  of  one  purchasing 
from  another  without  production  of  the  bonds. 

8uch  instruments  are  entitled  to  days  (^  grace;  and  one  purchiuing  after 
the  expiration  of  the  time  of  payment  specified,  but  before  the  expiration 
of  the  days  of  grace,  is  a  purchaser  before  maturity. 

Where,  however,  interest  coupons  or  warrants  to  such  bonds  are  not 
made  i>ayable  to  bearer  or  order,  they  are  not  negotiable  when  sepa- 
rated from  the  bonds,  although  the  latter  are  themselves  negotiable, 
and  a  purchaser  of  these  detached  instruments  takes  them  subject  to 
all  defects  in  the  title  of  his  transferrer,  and.  therefore  subject  to  the 
chums  of  the  true  own^  in  case  they  have  been  stolen. 
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Ab  to  ip^ether  t]ie  partiei  to  an  instrameDt  can  give  it  a  negotiable  char- 
acter with  all  the  incidents  pertaining  to  negotlaSble  j^per  when  it  is  noC| 
in  terms,  within  the  class  of  inatrumeBis  known  in  the  law  as  negotiable. 
qtUBre, 

MfferB  ▼.  York  and  Oumberiand  Railroad  Company  (43  Me.,  282)  and  Jack- 
9pn  Y.  Same  (48  id.,  147)  disapproved. 

Bmth  V.  CkM^k  Company  (54  Mo.,  58);  MeOoy  Y,WaMngton  Company  {$ 
Wall.,  Jr.,  381)  distinguished  and  Hmited. 

BterUon  t.  National  Bank  (4  Hun,  092)  reversed. 

(Argued  April  6, 1876;  decided  i^ril  18,  187^) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
(Reported  below,  4  Hun,  692.) 

This  action  was  originally  brought  against  the  Indianapolis, 
Bloomington  and  Western  Railway  Company,  to  collect  ten 
coupons  each  for  the  semi-annual  interest  due  April  1, 
1871,  on  a  $1,000  bond  issued  by  said  corporation,  also  to  col- 
lect forty-seven  "  interest  warrants,"  so  called,  for  semi-annual 
interest  due  at  the  same  time  upon  bonds  which  said  corporar 
tion  was  obligated  to  pay.  The  present  defendant  having  made 
claim  to  the  interest  so  due  and  to  the  instruments,  was,  by  an 
order  of  interpleader,  substituted  as  defendant^  the  corpora- 
tion paying  into  court  the  amount  due. 

The  form  of  the  coupons  was  as  follows : 

^^  $35^    The  Indianapolis,  BLOOMmaioN  and  Western    $85 

Railway  Company 

will  pay  the  bearer,  at  its  agency  in  the  city  of  New  York, 
thirty-five  dollars,  in  gold  coin,  on  the  1st  day  of  April,  1871, 
for  semi-annual  interest  on  bond  No.  — . 

"A.  P.  LEWIS, 

The  form  of  the  warrants  was  as  follows : 

"  $35      LfTBBOB»T  Warrant  fob  TniBTr-nvB  Dollars     $35 

upon  bond  No.  —  of  the  Danville,  XJrbana,  Bloomington  and 
Pekin  Railroad  Company.    Payable  in  gold  coin  at  the  office 
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of  the  Fanners'  Loan  and  TruBt  Oompany  in  the  ciiy  of  New 
York,  April  1, 1871. 

«  W.  J.  ERMENTEOUT, 

In  each  conpon  and  warrant  the  blank  for  No.  —  was  filled 
with  the  nnmber  of  the  bond  to  which  it  was  attached.  The 
bonds,  with  the  coupons  and  warrants'  attached,  were  owned 
by  defendant.  The  oonpons  and  warrants  were  detached 
and  sent  to  New  York  by  express  March  81, 1871,  for  pre- 
sentation and  payment,  and  on  that  day  they  were  stolen  from 
the  express  office,  and  were  purchased  by  plaintiff  at  Albany, 
April  8, 1871. 

The  referee  foxmd  that  plaintiff  was  entitled  to  judgment 
for  the  whole  amount  daimed,  and  judgment  was  perfected 
accordingly. 

Savivuei  Hand  for  the  appellant.  A  paper  neither  payable 
to  order  or  bearer  nor  containing  words  of  similar  import 
showing  the  makers  intended  to  give  it  currency  is  not  nego- 
tiable. {Jackson  r.  York*  etc.,  JR.  R.  Co.,  48  Me.,  147 ; 
Wright  v.  O.  and  Misa.  R.  R.  Co.,  1  Disney  [O.],  465 ;  1  R. 
S.,  768,  §  1 ;  Story  on  Notes,  §  44;  Meyer  v.  T.  and  C.  R. 
R.  Co.j  48  Me.,  232 ;  Douglasa  v.  WiOceson,  6  Wend.,  637 ; 
Texas  v.  WhiUy  7  WalL,  700;  Thomas  v.  Kvnsey,  8  Ga.,  44; 
Wsatherhead  v.  SmUh,  9  Tex.,  622 ;  Chsster  v.  Dorr,  41  N. 
Y.,  279;  Edwards  on  Bills,  181;  BaU  y.  AU&n,  15  Mass., 
438;  18  id.,  168;  Cory  v.  Dams,  14  0.  B.  [N.  S.],  870; 
Come  v.  SterUng,  6  K  <fe  B.,  888.) 

Nathaniel  C.  Moak  for  the  respondmt  Bonds  issued  by  a 
corporation  under  its  seal  are  negotiable  securities  and  pass  by 
delivery.  {Dinsmore  v.  Dunoon,  67  N.  Y.,  677 ;  Bramard 
Y.  N.  T.,  etc,  25  id.,  496 ;  Lindsley  r.  Diefendtnf,  48  How. 
Fr.,  857 ;  Blake  v.  Bd.  Suprs.,  61  Barb.,  149 ;  Moron  r. 
Comrs.,  2  Blaok.,  722;  Mercer  Go.  v.  HaOuU,  1  WalL,  88; 
{jHJpeke  y.  Dvbuque,  id.,  176 ;  Clapp  y.  Cedar  Co.,  6  Iowa, 
15;  King  v.  Johnson  Co.,  6  id.,  265;  In  re  Itjyperial,  eto.^ 
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K  K.,  11  Eq.,  478  j  7  Am.  L.  Her.,  71 ;  Buidekoper  % 
BuduMion,  Co.^  1  Cent.  L.  J.,  177.)  A  lis  pendens  will  not  pra^ 
vent  a  hanajide  purchaser  from  obtaining  a  good  title  to  such 
Mciritiefli  {BMreek  ▼.  iT.  J.y  eio^  &7  N.  Y.,  616 ;  Zeiiek  r. 
WeUs^  40  14,  586;  ZincUey  ▼.  Bi^endotf,  49  How.,  357| 
Durani  y«  Joioa  C^^,  1  Woolw,,  69.)  Oonpona  iMoed  witb 
toeh  Ixmdsy  after  beiBg  detackad,  are  treated  as  badk  bills  and 
eaneacjf  ami  may  be  sued,  tkovgk  thee  owner  be  not  tlie 
holder  of  the  bond.  {Spoaner  ▼.  JSoimeSy  103  Mass.,  507 ;  • 
Alb.  L.  J., 236;  Clarkr.Iotoa  C%,  20 WalL, 583 ;  Tawnqf 
Queensburyr.  Cul/oer^  19  id^  84 ;  JITew  Londar^  eto.y  v.  TFofit 
Biver^  etc.,  41  Conn.,  542 ;  JVeU.  Boo.  Bh  v.  Sartf,  ete.y  8  ]EL 
I.,  S'^S ;  VUy  of  Memphis  v.  Brown,  6  Am.  L.  T.  R,  433 ;  % 
Am.  L.  Bev.,  71 ;  SeweH  v.  Bramofrd,  38  Yt»  864 ;  Jr«220f 
T.  R.  W.  and  O.  R.  R.  Co.,  40  id.,  399 ;  Wah^  v.  Pde,  4  R^ 
4;  Aid.,  1 ;  Mv/rrOy  v.  lAMrd/ner,  2  Wall.,  110 ;  Lcmgston  v. 
iS^,  Cbr.  i?.  i7.  O?.,  2  S.  0.  B.  [K.  S.],  248;  C%?mm.  v.  Em, 
InduM.y  etc.,  98  Mass.,  12 ;  Bav.  y.  Q.  J.  R.  R.  Co.  109  id., 
88;  Oify of  Zesoinjfton  y.  BuOer,  14  WaU.,  82;  McCoys. 
TTiauA.  Co.,  8  WalL^  Jr.,  881 ;  Oorgier  t.  MtdmOe,  4  D.  ^ 
S.,  641 ;  Spoaner  t.  Sdlmesy  102  Mais.,  507 ;  ^Sm^A  y. 
{^Ze^ik  (^.,  54  Mo.,  58.)  PhdntifE  lumng  pnrohased  the  con* 
pons  in  good  lait&  and  £or  a  full  consideitttion,  aoqnired  a 
yalid  titik  {Raphael  y.  Gov.,  etc,  17  C.  B.,  161 ;  MiOer  r. 
Raoe^  1  Bair.,  462;.  WoroesM/',  etc.,  y.  JDoroheeter,  etc.,  1^ 
Cosh^  488 ;  JlM9^  1  Salk.,126;  Snow  y.  ZcMim,  2  0.  &  P.,. 
314;  Wyer  y.  Dorchester,  etb.,  11  Cnshi,  51 ;  BirdsaU  y.  Rt§o* 
sM,  29  N.  Y.,  220 ;  Dutchess  Co.  y.  Bm^fidd,  1  Hmi,  676^;^ 
Chapman  y.  i?a9^  56  K.  Y.,  140 ;  Seyld  v.  Nat.,  etc.,  54  id.^ 
288;  Wdek  y.  ^So^^  47  id.,  148;  Ma0ee  r.  Bad^or,  34  id., 
247;  BdmMi  Bk.v.Ho§»,m  idk,  66;  BotMhiss r.  Bant,^ 
21  Wa]L,.<64;  Beadv.  Srniih,  44  Hoi«r.  Pi*.,  478;  Cothrant 
y.  GUZ«»#,  29  id.,  118 ;  Oomstoeb  y.  Bmma^,  76  ID.,  531  ;^ 
Ztfoostty.  Dabmy, 7  Bob., 350 ;  Ms/rray^Y. Lardner, 3  Wafi.,. 
Ill;  M  (tfBengaiY.  M&Leod,  7  Meore  P.  a,  85;  Bk.  <f 
Benfsd  y.  J^agan,  id.,  61 ;  Goodman  y.  Simotkh,  20  How* 
[IJ.  S;3,  86»;  JTofAfi^  y.  F<n<^  84  N.  J.  L  B.,  187^ 
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PTulam,  T.  Mo%8^  67  Peon.  St,  69;  Ore/o^  y.  Schweitzery  36 
Wis,,  556.) 

•  Allen,  J.  But  two  qnestions  are  presented  Qpon  thie^ 
appeal :  First,  whether  the  instrmnents  which  are  the  BubjectB 

•  i  tfie  controUrBjr  are  negotiable  promiaee  for  the  payment 
of  money,  and  therefore  enbject  to  the  same  mles  as  bank  bills 
or  other  negotiable  instraments,  so  that  one  who  acquires  title 
in  the  usual  conrse  of  business  and  in  good  faith,  although 
from  one  who  has  obtained  them  feloniously,  may  withhold 
them  from  the  true  owner ;  and  secondly,  whether  they  were 
dishonored  at  the  time  of  the  purchase  of   them  by  the 

.    plaintiff. 

'  The  rule  of  caveat  emptor  does  not  apply  to  negotiable 
instruments  payable  in  money  and  to  tlie  bearer ;  and  a  pui^ 
ehaser  in  good  faith  from  one  who  has  stolen  them  acquires  a 
valid  title.  {Spooner  v.  Hdlmes^  102  Mass.,  503 ;  BirdsaU  v. 
BuMdl,  29  K  Y.,  220.) 

■  The  coupotis  of  the  Indianapolis,  Bloomington  and  West* 
dm  Bailway  Company  are,  in  terms,  distinct  promises  to  pay 
the  bearer  the  amount  specified  therein  at  a  day  and  place 
named,  and  are,  within  the  authorities,  promissory  notes  for 
the  payment  of  money  to  the  holder,  and  transferable  by 
delivery,  although  detached  from  the  bonds  to  which  they 
^f er.  The  fact  that  they  are  declared  to  be  for  interest  upon 
bonds  specified  by  their  numbers,  does  not  destroy  their  nego-' 
liability  when  separated  from  the  bond,  or  impair  the  title  of 
one  purchasing  from  another  without  production  of  the  bond. 
The  bonds  themselves,  although  under  the  seal  of  the  com- 
pany,  are  negotiable  instruments  within  the  repeated  deci* 
fiions  of  our  courts.  {WhUe  v.  V.  and  M.  Hailroad  Co., 
91  How.  [U.  S.],  575;  Oel^pcke  v.  Dubuque,  1  WaU,  175; 
Clarh  V.  Iowa  dtiy,  20  id.,  588 ;  Bramerd  v.  New  Tbrk  and 
Harlem  RaXI/road  Co.,  25  N.  T.,  496 ;  Dmsmore  v.  Dunoan, 
57  id.,  573 ;  Haven  v.  Orand  June.  Railroad  and  Depot  Co., 
109  Mass.,  88.)  The  cases  of  Myers  v.  York  and  Cumberland 
J^Hroad  Company  (43  Me.,  232)  and  Jackson  v.  The  Same, 
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(48  id.,  147),  holding  Bomewhat  difierent  doctrines,  cannot  be" 
legarded  as  authority.  ^ 

The  conpons  of  the  Danville,  TTrbana,  Bloomington  and^ 
Pekin  Sailroad  Company,  termed  upon  their  face  ^^  interest  ( 
warrants,"  are  in  somewhat  different  form.    Whether  they 
are  within  that  description  of  property  to  which  a  title  may  * 
be  acquired  by  a  honafide  transferree  for  value,  not  withstand-^ 
ing  a  defect  of  title  in  the  transferror,  depends  upon  their  • 
negotiability.    If  they  are  not  negotiable  instruments,  and  as  * 
sttch  representatives  of  money,  the  plaintiff  acquired  no  bet-  ^ 
ter  title  than  the  party  from  whom  he  purchased  them  had ;  ^ 
i.  e.j  he  took  them  subject  to  all  the  defects  of  his  title  and  ' 
subject  to  the  claims  of  the  true  owner.    The  instruments  arc  ^ 
not,  upon  their  face,  negotiable ;  they  are  not  payable  to  any* 
person  by  name,  or  his  order,  or  to  the  bearer,  or  to  the  order ; 
of  a  fictitious  person*    In  all  the  cases  to  which  reference  has 
already  been  made,  the  coupons  contained  distinct  promises  to " 
pay  the  bearer  the  sums  named  therein  at  a  time  and  place 
specified.    They  were  perfect  negotiable  instruments,  inde^' 
pendent  of  the  bond  from  which  they  had  been  severed,  and- 
were  not  only  negotiable  within  the  statutes  upon  that  Bub-< 
ject  and  the  Law  Merchant,  but  were  intended  by  the  parties  - 
to  be  n^otiable.    The  negotiability  of  instruments  depends- 
somewhat  upon  statute.    The  statute  of  this  State  (1  B.  S.,' 
768)  embodies,  substantially,  the  law,  and  declares,  as  under*: 
stood  at  the  time,  what  instruments  shall  be  negotiable.    To^ 
bring  an  instrument  within  this  statute  there  must  be  a  prom-' 
ise  to  pay  to  the  order  of  the  maker,  or  some  other  person  or 
his  order,  or  to  the  order  of  a  fictitious  person,  or  to  the 
bearer,  a  sum  certain  absolutely.    Whether  the  parties  to  an 
instrument  can  give  it  a  negotiable  character  with  all  the  ind^ 
dents  pertaining  to  negotiable  paper,  when  it  is  not  in  terms  A 
within  the  class  of  instruments  laiown  to  the  law  as  negotia»< 
ble,  may  be  questioned.    (Crtmoh  v.  OredU  Faneier  of  Eng**- 
landy  L.  R,  8  Q.  B.,  874.) 

It  is  for  the  interest  of  corporations  issuing  bonds  for  0x0 
payment  of  money  that  they  should  be  negotiable ;  and  they> 
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ixe^  mUnariljy  made  bo  upon  their  face;  and  snoh  bond%  a% 
well  as  the  oonpons  attached  thereto,  have  been  held  BDgati^ 
ble  whm  payable  Uy  beoier ;  for  the  reaaon  that  tbej  are 
][^!OBU0e8  to  pqr  money  in  the  foiaii  which)  by  the  Law  Mep^ 
chant,  would  make  tiiem  negptiejile  aa  refroaentativea.  o£ 
mooeyi  the  same  aa  oiduiary  eommercial  inatrnmanto.  {Jh  r^ 
J^j^erial  Zand  Company  <^  Marmilea^  L.  K»  11  £q.  Caaeoi, 
478.)  While  it  may  be  foe  the  ioiterest  of  the  eiaaq^aay  iasor 
ing  bonds,  with  a  view  tp  tlieir  leady  negptiation,.  that  they 
ahonld  be  n^;otiable  by  delivery^  there  may  not  be  the  aaaia 
reaaonB  for  making  the  oonpons  for  the  installments  of  inter- 
eat  negotiable  wh^i  detached  from  the  bonds^  The  object  of 
tlie  interest  warrants  before  ns  may  be  fnlly  acoomplished  by 
regarding  them  as  anthority  to  the  finaneial  agent  oi  the  oomr 
pony  to  pay  the  amount  named  therein  upon  po-esentationy 
although  detached  f  ixnn  the  bonds.  It  is  possible  that  aa 
lietween  such  agent  and  the  debtor  corporation  the  possession, 
and  pres^tment  of  the  interest  wyuerants  at  maturity  would 
be  evidence  of  an  anthorily  to  receive  the  money  by  the  per- 
aon  presenting  it^  even  as  against  the  true  owner.  But  if 
Uiis  be  conceded,  it  does  not  make  them  negotiable  as  between 
tlurd  persons^  In  this,  as  in  otlier  contracts,  its  ncgotiabililgi? 
<)Bpenda  upon  its  terms ;  and  the  rule  is,  witk  certain  excep- 
tions not  applicable  to  thia  case,,  that  in  instrumenta  for  the 
fayment  of  money,  if  no  one  be  desigied  as  payee^  either  by 
«ame  (x  as  bearer,  the  instrument  is  not  a*  promissory  note. 
If  these  wammts  are  not  pcomissory  notes  they  are.  not  nego- 
tiable ;  they  are  neither  checks  nor  bills,  of  exchange*.  (1  Par- 
sons on  BiUs^  33,  and  note ;  Brawn  y*  GUmm^  13  Mass*,.  158 ; 
Gibwn  V.  Minsty  1  H.  BL,  569  ;  DwgUm  v.  TTifibe^on,  6 
irend^637;  IFa2ra(2  v.  P<?^  4  id.,  575.)  In.the  Latter  case 
Jai^  Mabot  was  iudtned  to  sust^n  the  action  upon  the 
instniment  aaa  promtsa^cy  note,  but  was.  reluctant  to  estab- 
Ksb  a  different  rale  here  frem.  that  which;  seeamed  to  prevail  in 
England,  regarding  it  as  important  that  the  statutes^  which* 
were  alike  in  both  ecmntiies-  as^  te  negotiable  paper,,  ^jbould 
leocdve  the  sasae  eenstTaetQt>aand  be  applied  in  the  same  man? 
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Mr.  Im  A'CiM  liks  tiie  pnsottt  it  would  be  mnwiaA,  m  delo^ 
CBoe  t0  uy  mr^p^sed  bitent  of  the  parties  or  poblie  eomvea* 
iesooy  te  depot  fmm  tbe  (Mfdinaiy  rales  of  oOMftrtictioi^  anff 
^ve  a  diftoffent  efiscft  te  difisrent  eoatniets,  the  same  m  forts' 
sBid  eidntnes.  Ohedcs  pajaUe  to  ^tbe  order  of  bills  pay- 
able,** er  to  fionethfaig  impersoaal  in  its  eharaeter,  are  regarded' 
as  payaUe  to  the  order  of  a  fiotitioos  persea,  amd  therefore 
vilUm  the  etatate  payable  to  the  bearer;  and  bilis  and  notes 
payable  to  the  order  of  one  net  named  bat  oapable  of  being' 
aeeeitained,  hn,vt  been  also  h^  negotiable  wil^in  the  rtatnte* 
XIFSBste  V.  I%e  Phmvim  Bmnh,  2  Dner,  121;  Std^m^  rJ 
SttMf,  2  Sand.  8. 0.  R.,  1S8 ;  UnfUedState^ ▼.  Wkite,im\\ 
M.)  An  tnstmment  payable  ^  to  the  estate  of  M.  L., 
^boeased,'*  is  lield  not  te  be  a  promissory  note.  {Lgonr.  Ma/r^' 
wkaU,  11  Barb.,  241.)  In  PaHridge  ▼.  ns  Bank  of  En^' 
land  (9  Q.  B.,  M6)  dividend  warrants  in  the  form  of  cheeks, 
paysble  to  a  pitlacalar  person,  withont  words  making  them 
transferable,  were  held  net  transferable  by  the  Law  Me^-. 
diant  Two  esees  are  relied  n|>on  by  the  learned  counsel  for 
the  respondent,  in  Knpport  of  his  position  that  these  interest 
wamnts  were  negotiable  and  within  the  protection  accorded 
hf  tiie  Law  Merchant  to  negotiable  paper.  {Smith  t.  ChMrh 
Co^  S4  Mo.,  58 ;  MoChy  v.  Waskin^n  Oo.^  S  Wall.,  Jr.,  381.), 
In  the  case  first  cited  the  principal,  and  the  only  qnestion 
teally  considered  by  the  court,  was  as  to  the  power  of  the 
^onntyto  issne  the  bonds.  The  only  notice  taken  by  the,' 
oonrt  of  the  point  now  made  was  in  the  remai4c  that  the  qnee>. 
tion  was  settled  by  the  case  referred  to>  reported  in  3  Wallace^ 
Jr.  That  ease  inrolred  other  questions,  and  this  was  only 
incidentally  made,  and  was  wholly  immaterial  for  the  reason 
tliat  the  party  claiming  to  recover  upon  the  coupons  pro- 
duced the  bonds  upon  the  trial  Judge  Gnnat,  in  his  instmo- 
tions  to  the  jury,  charged  them  that  the  possession  of  the  cou-  [ 
pons  wu  prima  facie  eyidence  of  ownership  of  the  bond. 

The  contract  embodied  in  these  interest  warrants,  so  far  as ' 
any  contract  can  be  implied,  cannot,  upon  principle  or  within 
iHy  well-c(mBidered  authority,  be  made  an  exception  to  tha 
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-general  rules  by  which  the  negotiabilitj  of  promises  for.  the 
fajmeat  of  money  is  determined.  There  is  no  nsage  or  cns- 
!tom  proTod  that  wonid  give  these  warrants  a  n^otiable  char- 
«etery  even  if  custom  and  nsage  so  recent  as  one  applicable  to 
these  instroments  wonld  be^  oonld  change  their  l^al  efieet 
.The  plaintiff,  therefore,  acquired  no  better  title  to  them  than 
•his  vendor  had  and  could  convey,  and  the  transaction  was  the 
same  in  legal  effect  as  the  purchase  of  any  article  of  .merchan- 
dise from  one  having  no  title  or  authority  to  selL 

The  coupons  of  the  Indianapolis,  Bloomington  and  Western 
Hailway  Company,  being  promissory  notes,  they  necessarily 
had  all  the  charactmstics  of  such  instruments,  and  wet^e 
^entitled  to  the  benefit  of  the  days  of  grace  allowable  on  bills 
and  notes  payable  at  a  given  day  or  on  time.  Having  every 
other  quality  they  cannot  be  excepted  from  the  general  rule 
^which,  by  commercial  usage,  sanctioned  by  law,  is  applied  to 
jevely  instrument,  negotiable  in  its  character,  coming  within 
the  ordinary  definition  oi  bills  of  exchange  or  promissory 
notes.  (Stoiy  on  Bills,  §  342 ;  Story  m  Promissot^  Kotes, 
§215  ;  JSodges  v.  Shvler/iuprdr^  XEn  tKe  case  last  cited^  the 
'bond  itself,  to  which  interest  warrants  had  been  attached,  was 
•presented  at  maturity,  on  the  third  day  of  grace,  at  the  placQ 
^f  payment,  and  upon  payment  being  refused  the  defendants, 
;as  indorsers,  were  notified  of  the  dishonor,  and  the  court  held 
that  they  were  properly  charged ;  all  the  judges  agreeing  that 
the  instrument  in  suit  was  a  promissory  note.  It  does  not 
seem  to  have  been  doubted,  that,  being  a  promissory  note, 
although  something  more,  it  was  within  the  rule  allowing 
ilays  of  grace  to  commercial  instruments  of  that  character. 
If  the  coupons  were  not,  for  the  purposes  of  days  of  grace,  as 
as  well  as  for  other  purposes,  promissory  notes,  but  were  pay- 
able at  a  day  certain  without  grace,  then,  at  tlie  time  of  the 
purchase  by  the  plaintiff,  they  were  overdue,,  and  the 
holder  conveyed  no  better  title  to  the  plaintiff  than  he  had 
himself.  {Chester  v.  Dorr^  41  K  T.,  279.)  It  is  probably 
true  that  they  are  regarded  and  treated  as  weU  by  promisor  as 
promisee  as  payable  at  the  day,  and  paid  as  if  ,  in  terms,  pay- 
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Able  without  grace ;  bat  this  cannot  destroy  the  character  or 
change  the  legal  effect  of  the  instniments,  the  interpretation 
of  which  is  for  the  courts.  It  is  only  as  negotiable  commer- 
cial paper  that  the  plaintiff,  as  a  honajide  pm^chaser,  could 
acquire  a  good  title  to  the  coupons  from  one  having  no  titl0 
thereto ;  and  he  can  only  acquire  such  title  by  a  purchase 
under  the  same  circumstances  that  would  give  him  a  title  to 
other  commercial  paper ;  and  If  there  were  no  days  of  grace 
for  the  payment  of  these  coupons  they  could  not  be  trans- 
>f erred  so  as  to  give  a  good  title.  Upon  the  findings  the  plain- 
tiff acquired  a  good  title  to  the  ten  coupons,  but  for  the  error 
as  to  the  other  coupons,  the  judgment  must  be  reversed. 

Judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur. 

Jud^nent  reversed* 


IsAAo  McNeillt,  Administrator,  etc.,  Kespondent,  v.  Thb 
Continental  Life  Insubance  Company,  Appellant. 

One  who  has  dealt  with  an  agent  in  a  matter,  within  the  agent's  authority 
has  a  right  to  assume,  if  not  otherwise  informed,  that  the  authority  con- 
tinues, and,  unless  notice  of  revocation  is  brought  home  to  him,  the 
principal  is  bound  if  the  dealing  continue  after  the  authority  is  revoked. 

PlaintifTs  intestate,  I.«  procured  a  policy  of  life  insurance  from  defend- 
ant through  W.,  its  general  agent.  The  premiums  were  paid  semi- 
annually to  W.,  who  received  and  remitted  them  to  defendant.  The 
agency  of  W.  terminated  in  May,  1874,  save  to  receive  and  forward 
8uch  premiums  as  should  be  paid  to  him  thereafter.  Defendant  in 
June,  1784,  sent  a  notice  to  I.  that  a  premium  on  his  policy  would  fall 
due  on  the  twenty-second.  Across  the  face  was  stamped  the  words 
"  Remit  direct  to  the  home  office."  L  sent  to  W.  a  P.  O.  order  for  such 

'  premium.  He  had  previously  paid  in  the  same  manner  and  no  objec- 
tion had  been  made.  W.  was  absent  from  home,  but  his  daughter,  in 
accordance  with  his  instructions,  wrote  L  that  her  father  would  send 
receipt  on  his  return.  He  returned  home  after  the  time  for  payment 
by  the  terms  of  the  policy  had  expired,  drew  the  money  on  the  ordcir 
and  forwarded  it  to  defendant,  who  refused  to  accept.    Hddt  that  the 

•  evidence  af  notice  of  the  revooalion  of  the  agent's  authority  at  molt 
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raifled  a  quastion  of  fact  lor  the  Jmy;  tJUt  it  was  bo  «l)|aotiMk  tliat  At 
l^ayment  was  by  P.  O.  oider;  foxd  tl>at  tha  nnihoditj  gi¥^  bj  W.  to  )]|# 
daughter  to  receive  premiums  falling  due  in  his  aheence  was  within  the 
general  scope  of  hia  authority,  and  payment  to  her  was  payment  to 
him. 
tTpon  the  ha(±  of  the  policy  was  piAotad  a  iioliot  lo  Ike  poliof  haldoMi 
Ihat  payn^ent  to  agents  would  not  be  4eeined  vali^  u^ess  ^  ireoeipft^ 
signed  by  certain  spdbified  oQcers  of  the  company,  was  reci;ived  a$  the 
time.  Sdd,  that  tliis  was  not  a  limitation  of  the  power  of  a  general 
agent,  and  payment  to  him  was  valid  without  a  lecMBipt;  also  that,  as  at 
the  time  when  W'.s  general  agenpy  terminated  he  wtnniiBd  all  receipte 
in  his  hands  and  was  imthc^ized  tp  ^rpceiye  preqaiums  thereafter  withpul 
having  receipts  in  advance  furnished  him,  this  was  a  waiver  of  th# 
instructions  contained  in  the  notice. 

(Argued  April «,  1876;  decided  April  18, 1876.) 

Appeal  from  order  of  the  Oeneral  Term  of  tbe  Supreme 
Oourt  in  the  fourth  judicial  department  reyersing  an  order 
noneniting  plaintifi  on  trial,  an4  granting  a  new  trial. 

This  action  was  brought  upon  a  policy  of  life  insurance 
issued  by  defendant  upon  the  life  of  plaiptifPs  intestate,  Isaai^ 
McNeillj. 

The  policy  was  issued  June  22,  1870.  It  was  obtained 
j^hl^ugh  one  £.  D.  Weller,  who,  at  the  time,  was  general 
Ihgent  of  defendant.  To  him  the  insured  paid  the  premiums 
m  they  fell  due  up  to  December  22,  18T3,  i^eeeiviog  receipts 
therefor.  By  the  terms  of  the  policy  the  premiums  became 
due  and  payable  semi-annually  on  the  twenty-second  of  June 
mid  December,  or  within  thirty  days  thereafter.  By  the 
terms  of  Welles  agreement  with  defendant  his  i^ncy 
expired  May  26,  1874,  and  at  that  time  he  surrendered  up 
tbe  receipts  then  held  by  him,  he  having  authority,  however, 
and  agreeing  to  receive  and  forward  any  premiums  paid  to 
him,  FricH*  to  June  S2, 1874,  defendant  sei^t  to  the  insured  a 
Bokice  by  mail  advinng  him  that  the  premium  fell  due  on  the 
twenty-second  of  Juna  Across  the  face  of  the  notice  was 
flamped  the  words  ^^  Bemit  direct  to  the  home  ofBce.^'  It  did 
not  appear  when  the  insured  received  this  notice.  On  the 
16th  July,  1874)  the  insured  mailed  to  Wdle^  a  postal  order 
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•{Miyable  to  Iiim  for  the  amoimt  of  tha  premium.  He  had 
been  accustomed  to  pay  tbe  preBUuma  in  the  aame  maaAeis^ 
and  Ihej  bad  been  reoeived  withwi  objedioA.  At  ike  time 
ibii  order  waa  raceived  Wdler  waa  away  fnwa  b<»De.  It  wm 
jnMeired  by  hia  daughter  in  accordance  with  instmctions.from 
ber  f adier,  and  die  vrote  the  inaored^  acknowledging  veoejpt 
And  stating  that  a  reoeipt  would  be  aent  npcn  refenm  of  her 
iather.  He  relmmed  home  Jnly  tweiityHBeven&  or  twenty* 
aigbthy  drew  -the  money  on  the  order,  and  procured  a  n^w 
Y>rder  for  amount,  which  he  forwarded  to  defendant.  Defend* 
ant  wrote  to  the  insujed  infimning  bim  ^  the  reeeipt  of  the 
money,  and  atating  aa  the  premium  waa  past  due  it  would  not 
accept  it  unleaa  he  wonld  sign  and  letnm  a  certificate  of  health 
inclosed,  and  that  meanwhile  it  would  hold  the  draft  or  order 
imbject  to  his  orden  The  insured  infonaed  defendant  that 
be  eonJd  net  aign  the  certificate^  as  he  had  been  for  seooie 
montha  in  failing  health.  In  September  defendant  indosed 
to  the  insured  the  ojder  reoeiTed  by  it  Iron  Welier,  who 
fetumed  it  Upon  the  back  of  the  policy  was  printed  a 
notice  to  policyholders,  to  the  effect  that  ao  payment  to  $tt 
agent  was  yalid  without  the  piodoction  and  deliyay  by  him 
of  a  receipt  signed  by  the  president,  secretary  or  acUuuy  of 
the  company.    The  insured  died  October  &,  1874. 

At  the  close  of  the  evidence  on  the  trial  delendant^ 
counsel  moTed  for  a  nonsnit,  which  was  gronted.  Plaintiff^ 
counsel  duly  excepted.  £xceptiona  were  ordered  to  be  heaid 
at  first  instance  at  General  Teorm.  Fkurther  faota  appear  in 
the  opinipn. 

QhaaieB  J*  JBisseU  for  Hie  appelant  IT^on-payment  of  the 
pnemium  upon  the  day  it  fell  due  avoided  the  policy*  {Sawdl 
T.  JKkich  Z.  Ins.  Co.,  U  N.  Y.,  276;  JStM  v.  JluL  B.  In$. 
Ca.f  23  id.,  515.)  The  authority  of  an  i^pent  is  terminated 
iqpon  revocation  of  anoh  anthcHrity  and  notice  to  the  partis 
who  have  dealt  with  him,  (9  Kent'a  Gom.  [dth  ed«,  m.  p.] 
644^  645 ;  Vail  v.  Judsan,  4  £.  D.  S.,  165.)  l%e  condition 
on  the  back  of  the  policy  was  a  part  of  the  policy  itself. 
SicKKLs— Vol.  XXI.      4 
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{Murdoch  v.  Chenan.  Co.  Mub.  Ins.  Co.,  2  K  Y.,  210 ;  Wi^ 
Uams  r.  Wash.  In%.  Go.^  31  Iowa,  541.)  The  fact  that  the 
notice  that  the  preauam  was  due  was  sent  by  maU  is  presump- 
tive evidence  that  the  deceased  received  it  by  due  course  of 
xnaiL  (1  PhiL  on  Ev.  [5th  ed.,  m.  p.],  645,  note  7 ;  1  Greeni 
on  Ev.  [7th  ed.],  58,  %  40,  notes  2  and  3.)  Payment  by  post- 
'o£Sce  order  could  not  operate  as  a  payment  of  the  premium. 
{OlooU  V.  RathJtxme,  5  Wend.,  491 ;  Bradford  v.  Fox,  38  K 
T.,  289 ;  Smith  v.  MiUer,  6  Abb.  [N.  S.],  234 ;  Bvshy  v.  N. 
Am.  L.  Ins.  Co.,  4  Big.  Ins.  E.,  117 ;  Bouton,  v.  Am.  Mut. 
L.  Ins.  Co.,  25  Conn.,  542 ;  FeUows  v»  Norikrup,  39  N.  Y., 
117 ;  Lewis  v.  IngsrscU,  8  Abb.  Ct.  App.  Dec.,  65 ;  ConU,  Z. 
Ins.  Co.  V.  WiOeU,  24  Mich.,  268.) 

A.  M.  Bingham  for  the  respondent.  The  deceased  wab 
not  required  to  spell  out  the  termination  of  Weller's  agency 
by  implication,  but  was  entitled  to  a  clear  and  express  notice 
of  it.  {FeUows  V.  Eartf.  <md  N.  F.  Sibt  Co.,  38  Conn., 
197;  Bap.  Ch.  v.  Bklyn.  F.  Ins.  Co.,  19  N.  Y.,  305 ;  Frest 
W.  Bk.  V.  Camer,  87  N.  Y.,  320.)  Slight  evidence  of  a 
waiver  of  a  forfeiture  in  an  insurance  policy  will  be  sufficient 
to  avoid  a  forfeiture  of  the  contract.  {O^ReUy  v.  O.  M.  L. 
Ins.  Co.,  3  Sup.,  453 ;  Young  v.  Mut.  L.  Ins.  Co.,  4  Big.  Ins. 
Oas.,  1.)  Weller  was,  as  to  the  deceased,  a  general  agent,  and 
had  power  to  waive  the  company's  directions  and  receive  the 
premiums.  {Howell  v.  Kniok.  L.  Ins.  Co.,  44  N.  Y.,  276 ; 
Bohen.  V.  TFm^ft.  Ins.  Co,,  35  id.,  131 ;  46  id.,  526 ;  Ins  Co. 
V.  CoU,  20  Wall,  560 ;  Gait  v.  Nat.  Pro.  Ins.  Co.,  25  Barb., 
189  ;  Mayers  v.  Mut.  L,  Ins.  Co.,  4  Big.  Ins.  Cas.,  62 ;  Bor- 
tine  V.  JSp.  J^  Ins.  Co.,  51  K.  Y.,  117.)  The  neglect  of 
Weller  to  forward  the  premium  to  the  company  before  it 
became  due  is  not  chargeable  to  the  deceased.  {N.  T.  a/nd 
N.  H.  R.  R.  Co.  V.  Schwyler,  34  K  Y.,  30 ;  Fahrmhrag  v. 
EcL.  L.  Ins.  Co,,  4  Big.  Ins.  Oas.,  42 ;  Ins.  Co.  v.  Colt,  20 
Wall.,  560 ;  Goit  v.  Nat.  Pro.  Ins.  Co.^  25  Barb.,  189 ;  13 
Alb.  L.  J.,  80.) 


.  1876.]  McNsiLLT  V.  CoHTDflEBTAL  LlVB  1X8.  Co.  S7 

■  .'■  I  III-..  ■  .-III-.  ■  !!■     ■ 

Opinion  of  the  Court,  per  Ahdbews,  J. 

AiTDBEwSy  J*  When  the  policy  was  issued  Weller  was  the 
^  general  agent  of  the  defendant,  and  was  authorized  to  take 
applications  for  insuranoe,  appoint  local  agents,  and  receive 
original,  or  renewal  premiums  on  policies  issued  by  the  com- 
pany. In  1870  he  took  the  application  for  insurance  upon 
the  life  of  the  plaintiff's  intestate,  and  the  policy  was  issued 
June  22, 1870,  countersigned  by  Weller  as  general  agent  By 
the  terms  of  the  policy  the  premium  was  payable  on  the 
twenty-second  day  of  June  in  each  year,  or  within  thirty  days 
thereafter,  and  prior  to  1874,  premiums  had  been  paid  semi- 
annually to  Weller,  who  received  and  remitted  them  to  the 
defendant,  and  the  company  forwarded  to  Weller  receipts 
therefor,  which  he  delivered  to  tlie  insured.  On  the  16th 
day  of  July,  1874,  the  insured  mailed  to  Weller  a  postal 
money  order  for  the  semi-annual  premium  which  fell  due 
June  22,  1874.  Weller  was  then  abs^it  from  home,  but 
his  daughter,  pursuant  to  his  instructions,  received  the  ordei', 
and  informed  the  insured  by  letter  that  her  father  would  send 
a  receipt  on  his  return.  He  returned  home  on  the  tw^ity- 
seventh  or  twenty-eighth  of  July,  and  drew  the  money  on  the 
order  sent  by  the  insured,  and  procured  an  order  on  the  New 
York  office  for  the  amount  of  the  premium,  and  sent  it  to 
the  defendant.  The  defendant,  on  receiving  the  order,  wrote 
the  insured  informing  him  of  its  receipt,  and  inclosing  in  the 
letter  a  certificate  of  health,  and  stating,  in  substance,  that  as 
the  premium  was  past  due  the  company  would  not  accept  it, 
except  on  condition  that  he  would  sign  and  return  the  certifi- 
cate, and  that,  meanwhile,  it  would  hold  the  draft  subject  to  his 
order.  The  insured  had,  for  several  months,  been  in  failing 
health,  and  he  informed  the  defendant  that  he  could  not  for  that 
reason  make  the  statement  contained  in  the  certificate.  After- 
ward, in  September,  the  defendant  returned  the  order  to  the 
insured,  who  again  sent  it  to  the  company,  and  in  October,  of 
the  same  year,  the  plaintiffs  intestate  died. 

The  defence  interposed  by  the  company  is  that  the  policy 
was  forfeited  by  the  non-payment  of  the  June  premium.  It 
was  sent  to  Weller  within  the  thirty  days  extension  of  time 
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f^yen  b^  tbe  poUej.  The  def ^idaat^  to  avoid  tibe  effiaot  of 
thu  fBjmeiAj  telies  upon  the  fact  that  tli«  gemnl  age&oy  of 
Wdlar  tarmiBftted  an  April,  and  thai  notioe  was  gi^en  to  die 
inaored,  before  the  payinent  •vvob  mftde,  to  eead  the  premhittL 
directl J  to  the  compukj. 

A  person  who  has  dealt  with  an  agent  in  a  matter  within 
hifl  authorit  J,  haa  a  right  to  aasnme,  if  not  otherwise  uif ormed, 
that  the  authority  oontinnes^  and  when  the  deaHng  oontinws 
after  the  authority  is  revoked,  ihB  priodpal  is  nevertheless 
boond,  unless  notioe  of  the  revocation  is  brought  home  to  tbe 
other  party.  (Story  on  Ag.,  §  470«)  It  was,  therrfore,  osseft- 
tial  for  the  defendant,  in  order  to  defeat  the  notion,  to  show 
that  the  plaintiff's  intestate,  when  lie  made  the  payment  to 
Wdller,  in  July,  1874^  had  notice  that  he  was  not  authoriased 
to  receive  it  To  est^dish  this  &e  defendant  proved  that, 
aarly  in  June,  it  moiled  to  the  insured  a  notioe  that  the  ptii- 
mium  on  his  policy  would  &11  due  on  the  twientynieooBd  of 
that  month.  This  notioe  was  partly  printed  and  paiily  writ- 
ten, and  across  its  face  was  stamped  the  words,  ^^remit  diroOt 
to  the  home  office.''  When  this  notice  was  received  by  tho 
Insnred  does  not  appear.  It  was  seen  in  his  possession  in 
August.  This  is  aU  the  evidsnce  there  is  to  show  that  the 
insured,  wh^i  he  sent  the  money-order  to  Weller  in  July, 
knew  that  his  authority  was  terminated.  This  evidence, 
at  most,  raised  a  question  of  &ct  for  tho  determination 
of  the  jury.  The  notice  made  no  reference  to  Weller,  nor 
did  it  indicate  that  his  agency  hod  terminated.  It  is  evi- 
dent that  he  did  not  so  underatand  it,  for  he  had  abund- 
ant time  to  have  remitted  the  premium  to  the  defendant^ 
office,  if  he  hod  supposed  diat  Weller  had  no  ri^t  to  receive 
it.  Kor  did  the  direction  on  the  notice  to  send  to  the  borne 
office  operate  as  notice  of  a  qpedal  limitation  of  the  previov 
Mthority  vested  in  Wellen  The  direction  was  printed  «m  a 
blank  prepared  for  general  use.  The  general  direotion  to  send 
to  the  home  office  would  not  fairiy  im^y  that  payment  to  a 
general  agent  was  prohilHtBd.  If  it  would  convey  to  any 
imb  any  intimation  of  Ihis  kind,  it  would  not  be  likely  to  do 
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80  to  }m»Qfift  BOflkillBd  in  Vnsinen^  with  vhoniy  to  a  great 
Mlenty  tiie  boucn  ol  lils  insBnaioe  oompanks  is  oondnctedr 
The  kngaage  1%  at  leaotyTagae  aad  eqniyooal  to  eoBvey  ^km 
TtdannaAoi  daimed,  anil  it  is  not  too  mndi  to  veqni]«e  tkat 
Hbe  defendant  ahall  OMike  a  plam  ease  \dwn  it  chdnu  a  forfeits 
wa  llteohfactionthirtlibemoiiejwaaiemittedbypostpoffiea 
draft,  is  not  tenable.  The  insnred  had  paid  his  pveminnain/ 
Hm  wKjr  before^  and  WeHer  had  ac«epled  them  as  a  good  pay- 
ment, and  the  eoBttpanj  made  no  objection  on  this  gronad. 
The  aathority  given  by  WeHei  to  his  daughter  to  receive 
premimns  fidling  dae  in  his  abaenoe^  was  within  the  general 
scope  of  his  agency,  and  payment  to  her  was  payment  to  him. 
The  notice  to  policy-holders  printed  on  the  back  of  the  policy, 
that  payment  to  agents  wonld  not  be  deemed  valid,  unless  a 
receipt,  signed  by  the  president,  secretary,  or  actuary  of  the 
eoHvpany  was  taken  at  the  time,  cannot  be  constmed  as  a  limita- 
tion of  the  power  of  a  general  agent.  It  was  not  a  part  of 
the  contract  of  iosorance,  and  payment  to  a  general  agent  with^ 
ont  the  production  of  a  receipt,  is  uralid.  {Boehen  y .  WiUiama' 
hmgk  Ct^  Ins.  Oa^  8&  K.  Y^  181;  Skelehn  r.  The  AOaniio 
Ab.  Oki  26  id.,  400;  S^emtnan  r.  The  Niagara  Ina.  Co.,  46 
iA,  536.)  There  is  ano&er  answer  to  this  objection.  The 
i^;ency  of  Tfeller,  under  his  contract  with  the  company^  ter- 
minated on  the  26th  day  of  May,  1874,  and  on  that  day  all 
MoeiptB  inhia  haiid»  were  dslirered  bf  him  tO' Ae  eompany. 
B«t  his  agency  was  contfamal  for  a  special  purpose,  viz.,  to 
receive  such  premiums  as  should  be  paid  to  him  thereafiier, 
and  forward  them  to  the  defendant,  and  under  this  anthmly 
htt eontiswiad  to  i«oeiTe  pwwriums  idSng'due^  until  October, 
and  sent  liheni  to  the  company  pursuant  to  the  arrangement. 
9o  receipts  in  advance  were  furnished  to  deliver  to  the  per- 
aaos  paying  the  premium,  nor  was  it.  eentemplated  that  this 
ahoald  tedone  urihen  the^speoiail  aulliority  vms  gi^n  to  WA- 
lam  The^daun,  that  WeUer'b  special  anl3iority,  after  the  ter- 
ndnatfon  of  his  general  agency,  was  confined  to  receiving 
premiums  in  cases  where  receipta  were  fnniished  him  in 
advano^,ianat|  we  Hmk^  snpp^ptodby  the  prooL.    Upon  the 
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ground,  therefore,  of  a  special  waiver  by  the  company  of  the 
instmction  contained  in  the  notice  to  policyholders,  the  pay** 
ment  made  by  the  plaintifTs  intestate  was  valid. 

*It  is  not  claimed  that  the  nonsuit  can  be  supported  npon 
any  grounds  other  than  those  we  have  considered,  and  for  the- 
reasons  stated  we  are  of  opinion  that  ihey  do  not  justify  the 
direction  given  at  the  Circuit. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
absolute  ordered  for  the  plaintiff  on  the  stipulation. 

All  concur ;  Allen  and  Eabl,  JJ.,  on  last  ground. 

Order  affirmed,  and  judgment  accordingly. 


Obobge  C.  Magoun  et  al.,  Appellants,  v.  Fsanois  S.  Sinolai9. 

et  al.,  Eespondents. 

Plaintiffs  discounted  certain  bills  of  exchange  drawn  by  defendants  upon 
A.  &  K.,  of'Xiverpool,  secured  by  bills  of  lading  of  shipments  of  corn 

-  consigned  to  A.  &  K.  under  an  agreement  that  if  the  bills  of  exchange 

.  were  accepted  by  the  drawees  and  the  acceptances  were  satisfactory  to 
plaintiffs'  correspondents,  the  bills  of  lading  were  to  be  delivered  up  to 

^  the  consignees.  If  the  bills  of  exchange  were  not  accepted,  or  if  the 
acceptances  were  not  satisfactory,  said  correspondents  were  authorized 
to  place  the  com  in  the  hands  of  brokers,  to  be  selected  by  them,  for 

.  .mJe,  the  proceeds  to  be  applied  to  pay  the  bills  of  exchange.  The  con-' 
signees,  after  the  arrival  of  the  com,  and  before  the  maturity  of  the 
said  bills,  had  contracted  for  its  sale  through  C.  &  Ck>.,  brokers.    When 

'  the  bills  reached  Liverpool  they  were  presented  and  accepted,  plaintiffs' 
correspondents,  however,  retaining  the  bills  of  lading.  The  consignees' 
procured  and  filled  out  blanks  for  undertakings,  which  were  signed  by 
0.  &  Co.,  by  which,  in  substance,  they  agreed  to  hold  the  bjUs  of  lading 
and  the  com  in  trust  to  secure  the  payment  of  the  bills  of  exchange 
and  to  apply  the  proceeds  for  that  purpose.  Each  of  these  undertak- 
ings were  indorsed  "  The  within  engagement  signed  at  our  request,^ ' 

•  which  was  signed  by  A.  &  N.  Upon  receipt  thereof  plaintiffs'  corres"' 
pondents  delivered  up  the  bills  of  lading  to  C.  &  Co.»  who  sold  t^, 
com,  misapplied  the  proceeds,  and  thereafter  failed.  In  an  action  upon., 
the  bills  of  exchange,  heUd,  that  it  was  to  be  inferred  that  plaintiffis'  cor-, 
respondents  were  not  satisfied  with  the  acceptances;  that  the  acceptors- 

'  oooldy  within  the  terms  of  the  agreement,  make  the  acceptances  satiS'* 
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f  actoiy  in  any  of  the  usual  modes,  of  which  it  appeared  that  the  giving 
of  sach  undertakings  was  one;  that  the.  indorsements  upon  the  backs 
.  thereof  were  equivalent  to  requests  on  the  part  of  A.  &  N.,  plaintifb'  ^ 
correspondents,  to  deliver  the  bills  of  lading  to  C.  &  Co.  upon  receipt 
of  the  undertakings;  that  C.  &  Oo.  were  the  brokers  of  A.  &  N.,  and  a 
delivery  of  the  bills  of  lading  to  the  former  was  in  effect  a  delivery  to 
the  latter,  and  that  defendants  were  liable, 

(Argued  April  6, 1876;  decided  April  18, 1876.) 

Appxal  from  judgment  of  the  General  Tenn  of  tbe  Court 
of  Common  Pleas  for  the  dty  and  county  of  New  York 
affirming  a  judgment  m  favor  of  defendants,  entered  upon  a 
rerdict. 

This  action  was  brought  upon  three  bills  of  exchange  drawn 
by  defendants  upon  Adlington  &  Nicholson,  of  Liverpool, 
payable  in  London  at  sixty  days  after  sight. 

The  defendants,  Sinclaire  &  Marvin,  the  drawers  of  the 
bills,  were  merchants  doing  business  in  New  York,  and  were- 
eng^ed  in  buying  and  shipping  com  from  this  country  to 
Liverpool.  Adlington  &  Nicholson,  the  drawees  of  the  billBi,  * 
were  merchants  in  Liverpool,  and  the  sole  agents  and  corres- 
pondents, or  consignees,  there  of  the  defendants.  In  May,' 
1872,  Sinclaire  &  Marvin  made  shipments  of  com  by  the 
steamers  "Canada,"  "Caspian,"  and  "Republic,"  consigned 
to  Adlington  &  Nicholson,  and  receiving  bills  of  lading  there- 
for. They  then  drew  the  bills  of  exchange  in  question,  which 
plaintifEs  discounted,  the  bills  of  lading  being  attached  as  col- 
lateral security.  The  plaintifb  were  bankers,  and  it  was  in 
the  course  of  their  business  to  buy  exchange  with  collaterals 
ef  the  character  described,  and  they,  in  discounting  these^ 
bills  of  exchange,  required  of  Sinclaire  &  Marvin,  in  each 
case,  another  document  called  a  letter  of  hypothecation^ 
These  letters  of  hypothecation  were  signed  by  Sinclaire  A 
Harvin  ;  tliey  bear  the  same  date  as  the  several  bills  of 
exchange ;  they  were  addressed  to  plaintifEs'  correspondents^ 
HcCalmont  Bros.  &  Co.,  in  London.  They  recited  the  sale 
of  the  bills  of  exchange  to  plainti£ES|  against  the  shipments 
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DMDed^  and  they  autliorized  the  giviag  up  the  bilk  of 
toaeceptors^  if  their  acceptooee  shonld  be  Badafactorj,  If  the 
drawees  declined  to  accept,  or  if  their  acceptance  was  not  sat- 
isfactory, then  McCahnont  Bros.  &  Co.  were  authorized 
to  place  the  bills  of  lading  in  the  hands  of  their  own 
brokers,  for  sale,  on  account  of  whom  it  mi^^  oonoem.  The 
plaintifis  at  once  forwarded  the  bills  of  exchange,  with 
the  bills  of  lading  and  letters  of  hypothecation,  to  McCSal- 
mont  Bros.  &  Co.  McCahnont  Bros.  &  Co.  received  the 
doeoments  in  due  coarse  of  mail,  and  as  the  drawers  were  in 
liverpool  and  the  shipments  were  made  to  Liyerpool,  the. 
papers  were  all  forwarded  hoai  London  to  C.  Saunders  &  Co*,, 
the  agents  of  McCahnont  Bros.  &  Co.  in  Liverpool.  The 
several  bills  of  exchange  were  presented  to  the  drawees 
at  Liverpool,  for  acceptance,  and  were  duly  aec^ted  by  them 
on  the  twenty-fifth,  tweikty-seventh  and  twenty-ei^th  days  of 
May,  respectively,  payable  at  a  banking-house  in  London, 
sixty  days  after  acceptance.  The  com  also  arrived  at  Liver- 
pool at  about  the  same  dates.  After  its  arrival,  Adlington  ds 
.Nicholson,  through  Campbell  &  Co.,  broken,  contracted  for  its 
aale.  "So  demand  was  made  by  the  aoc^tors  upon  the  agents 
of  plaintiff  for  the  com  or  the  bills  of  lading.  Mr.  Adlington 
testified  that  on  the  arrival  of  the  several  vessels  with  ship* 
ments,  against  which  the  said  bills  of  exdiange  were  drawn, 
he  sent  to  Campbell  &  Co*  ^^  forms  ol  undertaking  to  hold 
the  proceeds  of  the  sale  of  such  shipments,  to  secure  the  pay* 
ment  of  said  bills  of  exohange,^  for  signature  ^"  of  one  of 
which  undertakings  the  following  is  a  copy : 

^MesBEB*  McCalmont  Brothers  &  Co.,  Londei^  per  G« 
Sauitdeni  A  Co.,  Liverpool  (Stamp :  Adlington  A  Niehol-* 
■on,  LiverpooL)  In  oonaideration  of  reeeivii^  from  you  Wt 
ol  lading  lor  7,116  lMiga-^31,199  bushels  Indian  omm,  ex 
^Camdia,?  f  New  York,  held  by  yon  as  seourity  for  pajp- 
nsent  d  Adlington  &  Nioholson's  aooeptance  of  Sinelaare  & 
Marvin'a  draft  for  £3,000  99.  8d,  doe  twentyHWventk  Jidyv 
we  hereby  engage  to  hold  said  bill  of  lading,  the  property 
therein  represented,  and  the  net  proceeda  thereof,  in  trafll^  to 
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seoure  the  pajment  of  the  eaid  bill ;  and  we  undertake,  in 
ease  any  part  of  the  bill  be  not  paid  at  maturity,  to  realize 
immediately  so  much  of  the  property  as  may  be  required  to 
liquidate  said  bill ;  and  wo  acknowledge  it  to  be  our  full 
understanding  and  agreement  that  till  said  bill  be  paid  we  will 
not  part,  except  to  the  purchasers  thereof,  in  accordance  with 
the  customary  course  of  business,  with  said  bill  of  lading  and 
property  for  any  purpose  whatever,  but  will  retain  the  entire 
control  of  them,  except  as  aforesaid ;  and,  further,  that  we 
win  specifically  apply  the  proceeds  of  all  sales,  immediately 
on  their  receipt,  to  the  liquidation  of  the  said  bill,  until  full 
satisfaction  thereof.  We  further  undertake  to  insure  the  said 
property  against  all  fire  risks,  and,  in  the  event  of  loss,  to 
apply  the  insurance  money  in  like  manner  as  the  proceeds  of 
sales.    Liverpool,  27th  May,  1872. 

"CHAELES  CAMPBELL  &  CO." 

Adlington  &  Nicholson  indorsed  each  of  these  undertak- 
ings thus : 

**  The  within  engagement  given  at  our  request. 

"  ADLINQTON  &  NICHOLSON." 

These  undertakings  signed  by  Campbell  &  Co.  were  deliv- 
ered to  Saunders  &  Co.,  who  thereupon  delivered  to  Camp- 
bell &  Co.  the  bills  of  lading,  and  took  back  a  receipt  for  the 
same,  indorsed  upon  the  undertakings.  Adlington  testified 
that  "  the  usual  course  of  trade  was  followed  in  these  trans- 
actions." Campbell  &  Co.,  after  procuring  the  bills  of  lading, 
delivered  the  com  to  the  purchasers,  pursuant  to  the  con- 
tracts of  sale,  collected  the  proceeds  of  sales,  but  misappro- 
priated them,  and  failed ;  the  bills  of  exchange  not  being  paid 
in  full  at  maturity,  were  duly  protested  for  non-payment,  and 
were  returned  to  the  plaintifb. 

Plaintiffs'  counsel  requested  the  court  to  charge  the  follow- 
ing propositions,  among  others :  That  the  defendants  had  not 
in  any  sense  proven,  or  that  the  evidence  did  not  establish,  an 
appropriation  or  sale  of  tlie  com  in  question  by  plaintiffs  or 
SicKBT^ — Vol.  XXI.        6 
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their  broken ;  liiat  the'taking  of  the  broker's  contract  on  tiste 
part  of  the  agente  in  livei^pooly  SatmderB  &  Co.,  simply  per- 
petuated the  lien  or  pledge  of  the  merchandifle  covered  by  tiito 
bilk  of  lading ;  that  as  Adlington  &  Nicholson  requested  Saun- 
ders &  Co.  ixf  deliver  tiie  lulls'  of  lading  to  Campbell  &  Oo^j 
the  delivery  was  bron^it  within  the  authority  of  the  lettei^ 
of  hypothecati<m. 

The  court  declined  to  to  dbk^a^gSy  and  the  pknitiffs'  coonsel 
duly  excepted. 

The  plaintiffs'  ootosel  then  a&ed  tiie  court  to  charge  that 
Campbell  &  Co.  todc  the  bills  of  lading  in  the  interest  of 
Adlington  &  Nicholson,  and  for  the  purpose  of  carrying  out 
the  contracts  of  sale  made  for  Adlington  &  Nrcholson^s 
account;  that  the  trust  created  by  the  te^>ker's  contract  or 
guaranty  was  a  trost  in  favor  of  the  acceptore,  as  well  as  in 
favor  of  the  plaintiffs.  The  acceptors  were  liable  upon  their 
acceptances,  and  CampbeU  &  Co.  were,  in  reality,  acting  for 
their  benefit ;  that  the  broker's  guaranty  was  taken  simply  as 
collateral  security  for  the  bills  of  exchange. 

The  court  declined  so  to  ohao^ge,  and  plaintifib'  counsel  duly 
excepted. 

Further  facts  appear  in  the  opinion* 

jE  T.  Riee,  for  the  appellants.  Plaintiffs'  liability  in 
respect  to  the  com  was  that  of  pledgees.  {Bk.  of  Rochester 
V.  Jones^  4  N.  T.,  497 ;  2  Kent's  Com.  [m.  p.],  578 ;  2  Pers.  on 
Con.,  110.)  The  court  erred  in  refusing  to  charge  that  Sin- 
daire  &  Marvin  and  Adlington  &  Nicholson  were  copartners 
in  the  com  transactions  in  q[nestian.  {Smith  v.  WrigJd^  1 
Abb.,  248 ;  EldridgeT.  Trooat^  8  id.,  20 ;  Leggett  v.  Hyde^ 
47  How.  Pr.,  ViA\  F.WHd  JT.  Bk.  v.  B.  and  />.  5*.,  16  N. 
Y.,  12&.)  Plaintiffs  were  bound  to  exercise  ordinary  care 
only.  (2  Kent's  Com.,  [m.  p.],  678 ;  2  Pars,  on  Con.,  110 ; 
Coml.  Bk.  V.  Marfiiny  1  La.  An.,  844.) 

Tko8.  V.  OatoT  for  the  respondents.  Defendants  and 
Adlington  <&  Nicholson  were  not  copartners.    (Pattison  v 
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Blanckard,  6  N,  Y.,  186;  Merrick  v.  Gardanj  20  id.,  98.) 
DefendantB  had  the  affirmative  of  the  isaoe.  (IfunUngion.y 
Conkeyy  33  Barb.,  218 ;  Aypa/uU  v.  Qhaanberlavn^  id.,  229.) 

Eabl,  J.  An  agreement  ms  made  at  the  time  the  billa 
passed  into  the  hands  of  the  plamtiffs,  which  must  control 
the  rights  of  the  parties.  Bj  that  agreement  if  the  bills  of 
exchange  were  accepted,  and  the  acceptances  were  satisfactoij 
to  McCahnont  Brotiiers  &  Co.,  plaintiffs'  London  correspond- 
ents, the  bills  of  lading  were  to  be  deliv^ered  np  to  the  accept- 
oirs,  who  were  consignees  of  the  com,  and  in  that  event  plain- 
tiffs wonld  have  to  rely  solely  npon  the  personal  responsibility 
of  the  drawers  and  acceptors  for  the  payment  of  the  drafts. 
Bnt  if  the  drawees  'declined  to  accept,  or  if  they  accepted, 
and  the  acceptances  were  not  satisfactory,  the  plaintiffs'  corres- 
pondents were  anthorized,  at  ih^  discretion,  to  place  the  com 
in  the  hands  of  brok^is  to  be  selected  by  them  for  sale,  and 
they  were  required  to  apply  the  proceeds  in  payment  of  the 
bills.  In  the  latter  event  plaintiffs  coold  look  to  the  drawers 
and  acceptors  only  for  the  deficiency  after  applying  the  pro- 
ceeds of  the  com. 

All  the  com  had  been  contracted  to  be  delivered  by  the 
consignees,  at  different  times,  after  its  arrival  in  Liverpool,  and 
before  the  maturity  of  the'  bills  of  exchange,  and  the  defend- 
ants and  their  consignees  were  nnder  obligation  to  fulfill 
these  contracts.  And  it  was  expected,  by  both  the  drawers 
and  acceptors,  that  the  proceeds  of  the  com  realized  by  deliv- 
ery npon  the  contracts,  wonld  furnish  the  funds  to  pay  the 
biUs.  Hence  it  was  important  that  the  consignees  should 
at  once  control  the  bills  of  lading,  and  they  were  clothed  with 
the  usual  and  customary  authority  to  obtain  them.  If  plain- 
ti£EB'' correspondents  were  not  satisfied  with  their  simple  accept- 
aooes  of  the  bills,  the  acceptors  could,  within  the  terms  of 
the  agreement  upon  which  plaintifib  took  the  bills,  make  the 
acceptances  satisfactory  in  anyof  the  usual  modes.  .  And  they 
could  arrange  for  the  delivery  of  the  bills  of  lading  to  their 
own  brokers  employed  to  deliver  the  grain  upon  the  contracts. 
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That  is,  after  the  acceptors  had  made  their  acceptances  satis- 
factory, a  delivery  of  the  bills  of  lading  to  any  other  person 
or  firm  upon  their  order  or  request,  would  be  the  same  as  a 
delivery  to  them. 

"When  the  bills  reached  Liverpool  they  were  presented  for 
acceptance,  and  were  accepted,  and  we  may  infer,  from  the 
fact  that  plaintiffs'  correspondents  retained  the  bills  of  lading, 
that  they  were  not  satisfied  with  the  acceptances  alone,  although 
there  is  no  express  proof  of  any  dissatisfaction,  and  no  proof 
that  the  acceptors  upon  acceptance  asked  for  the  bills  of  lading. 
When  the  com  arrived  the  consignees  procured  from  plain- 
tiffs' correspondents  blanks,  which  they  filled  up  for  what  is 
called  the  guaranties.  They  affixed  their  stamps  to  the  instru- 
ments thus  fiUed  up,  and  wrote  on  the  backs  of  them,  over 
their  signatures,  the  words,  "  The  within  engagement  given  at 
our  request."  They  delivered  these  instruments  to  CampbeU 
&  Co.,  and  Campbell  &  Co.  delivered  them  to  plaintiffs'  cor- 
respondents and  received  the  bills  of  lading.  Whose  broken 
were  Campbell  &  Co.  ?  Not  plaintifib.  Their  correspondents 
held  the  bills  of  lading,  and  the  bills  of  exchange  were  per- 
fectly secure.  It  was  not  for  their  benefit  that  the  bills  of 
lading  were  given  up.  The  arrangement  which  resulted  in 
giving  them  up  was  made  for  the  benefit  of  the  defendants 
and  their  consignees.  Plaintiffs'  correspondents  had  had  no 
relations  with  CampbeU  &  Co.,  but  they  had  acted  as  brokers 
of  the  consignees,  and  had  made  the  contracts  for  the  future 
delivery  of  this  com.  The  consignees  procured  them  to  sign 
these  instruments,  and  they  stated  on  the  backs  of  them  that 
the  instruments  were  executed  by  Campbell  &  Co.,  at  their 
request,  and  that  amounted  to  a  request  to  plaintiffs'  corres- 
pondents to  deliver  to  them  the  bills  of  lading  upon  the  receipt 
of  the  instruments.  Plaintiffs'  correspondents  were  not  to 
control  the  brokers  nor  dictate,  as  they  could  if  they  had 
employed  them,  to  whom  and  upon  what  terms  they  should 
sell  the  com.  They  were,  by  the  arrangement  with  the  con- 
signees, to  deliver  the  com  upon  the  contracts  previously 
made.    This  was  the  mode  taken  by  the  consignees  to  make 
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their  acceptances  satisfactory,  and  it  appears  in  the  evidence 
to  have  been  a  cnstomary  mode.  Plaintiffs'  correspondents 
had  thns  parted  with  the  bills  of  lading  and  placed  them 
beyond  their  control,  and  the  delivery  to  Campbell  &  Co., 
upon  the  request  of  the  consignees,  was,  in  effect,  a  delivery 
to  the  consignees. 

After  plaintijBk'  correspondents  had  thns  parted  with  the 
bills  of  lading,  they  had,  as  security  for  the  payment  of  the  bills, 
the  drawers  and  acceptors,  and  the  guaranties  signed  by  Camp- 
bell &  Co.  The  failure  of  Campbell  &  Co.  to  perform  their 
agreement  in  no  way  affects  plaintiffs'  claims  against  the 
parties  to  the  bills.  It  is  not  true  that  Campbell  &  Co.  are 
not  liable  to  account  to  the  defendants.  They  did  render  the 
account  of  the  sales  of  the  com  to  the  consignees,  thus  show- 
ing whose  brokers  they  understood  they  were.  They  received 
defendants'  com  upon  an  agreement  that  they  would  dispose 
of  it  and  apply  the  proceeds  in  discharge  of  defendants'  liabil- 
ity, and  having  failed  to  perform  this  agreement,  the  defend- 
ants can  call  them  to  account. 

We  are,  therefore,  of  opinion,  upon  the  documents  and 
undisputed  evidence,  that  the  plaintiffs  were  entitled  to 
recover,  and  the  judgment  appealed  from  must  be  reversed, 
and  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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SuLuvAN  et  aL,  Appellants.  ' 

Although  remaindermen  and  rerersioners  may  be  made  parties  defendant 
in  an  action  for  partition,  they  cannot  institute  the  action,  at  least 
as  against  others  not  seized  of  a  like  estate  in  common  with  them.  The 
right  is  only  given  to  one  having  actual  or  constructive  possession  of 
the  lands  sought  to  be  partitioned.  A.  remainderman  has  neither,  but 
simply  an  estate  to  vest  in  possession  infuturo. 

As  to  whether  remaindermen  having  undivided  interests  may  compel  a 
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partition  as  between  themfielyes,  leff?iag  tlie  tenants  entitled  t»  the  pos 

session  undisturbed,  qumre. 
BlaMey  v.  Caid&r  (16  N.  Y.,  617)  distinguished  and  limited. 
HoweU  T.  MOU  (56  N.  Y.,  326)  distinguished. 
BuXlitan  t.  ^2i»ean  (4  Hon,  198)  revened. 

(Argued  April  7, 1876;  decided  April  18, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  affirming  a  judgment 
in  faTor  of  plaintiS,  entered  on  the  report  of  a  referee. 
(Reported  below,  4  Hun,  198.) 

This  was  an  action  for  partition.  On  the  24th  daj  of 
April,  1870,  the  premises  in  question  were  owned  by  John 
Silvan  and  bj  defendant  Thomas  Sullivan  as  tenants  in 
common.  On  that  day  said  John  Sullivan  died,  leaving  a 
will,  by  which  he  devised  the  premises  to  his  widow,  the 
defendant  Mary  Sullivan,  for  life,  with  remainder  to  the  plain* 
tifi  herein.  The  referee  decided  that  the  action  could  be 
maintained,  and  directed  judgment  for  a  sale  of  the  premises. 

Esek  Cowen  ior  the  appellant.  A  remainderman  cannot 
eonmience  an  action  of  partition  even  when  he  holds  as  a  tenant 
in  common  with  others.  (BrovmeU  y.  Browndl^  19  Wend., 
367 ;  V<m  Sohvyver  v.  MuLfard,  69  N.  Y.,  426 ;  1  Washb. 
on  R  P.,  562 ;  Bldkdey  v.  Caider,  16  N.  Y.,  626.) 

MoHm  L  Townsend  for  the  respondent.  Plaintiff  could 
commence  an  action  for  partition.  {Blakdey  v.  Colder j  13 
How.  Pr.,  479 ;  15  N.  Y.,  617;  EixweU  v.  MiUsy  7  Lans^ 
193 ;  56  K  Y.,  226.) 

AiJJtN,  J.  Originally,  partition  oould  only  be  ^iforeed 
between  co-parceners,  but  by  statute  in  England,  as  eaiiy  as 
the  thirty-first  of  Henry  VIII,  compulsory  partition  was 
allowed  between  joint  tenants  and  tenants  in  common  of  any 
estate  or  estates  of  inheritance  in  their  own  rights  or  in  the 
right  of  their  wives ;  and  by  a  further  act,  passed  the  thirty- 
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second  year  of  the  game  reign,  it  was  allowed,  where  some  of 
the  tenants  had  estates  for  a  term  of  life  or  years  with  otfaera 
tliat  had  estates  of  inheritance  or  freehold  in  lands.  But  it 
was  only  allowed  where  there  .waa  an  actaal.  tenancy  or  hold^ 
ing  of  the  parties  to  the  writ,  and  where  any  of  the  parties, 
were  seized  or  possessed  of  a  particolar  estate  for  life  or  years, 
the  partition  was  necessarily  aa  to  such  parties  temporarily, 
only  and  commensurate  with  their  estates.  To  make  the  par-i 
tition  absolute  another  writ  against  the  remainderman  was 
necessary  when  his  estate  fell  into  possession.  (Allnatt  on 
Partition,  32  et  seq. ;  Cole  y.  Aylott^  Litt.  K,  300 ;  Broome. 
&  Had.,  Com.,  71.) 

A  writ  of   partition  wonld  not  lie  at  the  instance  of  a. 
remainderman  seized  of  an  estate  subject  to  a  term  for  the  life 
of  a  tenant  in  possession.    If  an  action  for  partition  will  lie 
at  the  suit  of  one  in  remainder  it  must  be  by  virtue  of  the- 
statutes  regulating  the  proceeding  for  partition  in  this  State. 
Prior  to  the  Sevised  Statutes  it  was  well  understood  that  to> 
entitle  one  to  institute  proceedings  for  a  partition  of  lands  he. 
must  be  in  the  actual  or  constructiye  possession  of  the  landa 
sought  to  be  partitioned.    There  are  obvious  reasons  why  a. 
remainderman  should  not,  especially  as  against  tenants  in  pos- 
session, whether  of  a  term  for  years,  for  life  or  in  fee,  be 
entitled  to  institute  the  proceeding.     Any  partition  whick 
might  be  made  at  his  instance,  although  equal  when  made, 
might  be  very  unequal  when  his  estate  should  vest  in  posses* 
sion.    So,  too,  if  actual  partition  could  not  be  made,  and  a  sale 
should  be  necessary,  the  tenants  having  a  less  estate  than  a  fee. 
might  be  deprived  of  the  substantial  benefit  of  their  terms. 
{Brownell  v.  Brownelly  19  Wend.,  367 ;  Clapp  v.  Brotna- 
gham,  9  Cow.,  530 ;  Burha/ne  v.  BwrhanSy  %  Barb.  Ch.  S., 
398.)    Since  the  Bevised  Statutes,  although  not  expressly 
decided,  the  impression  has  been  that  none  but  a  tenant  in. 
actual  possession,   or  having  the   right  of  possession,  and 
the    constructive    possession,    could    maintain    the    action. 
{Florence  v.   HophirhSy  4ft  N.  Y.,  184 ;   Vcm  Schuyver  v, 
Mulfordy  89'  id.,  426.)    T^e  question  was  npt  involved  and' 
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was  not  decided  in  BlaJcdey  v.  CdLder  (15  N.  T.,  617),  or 
Howell  Y.  Mills  (56  id.,  226).  In  thoae  cases  the  decision  was 
merely  that  the  court  whose  jadgments  were  called  in  ques- 
tion, collaterally  in  the  first  case,  and  directly  in  the  last,  had 
general  jurisdiction  of  proceedings  in  partition,  and  had 
acquired  jurisdiction  of  the  parties  by  service  of  process  and 
by  appearance,  and  that,  therefore,  the  judgments  were  not 
Yoid.  In  the  last  case  the  question  now  presented  was 
not  raised  by  an  exception  taken  at  the  trial,  and  was  not  con- 
sidered by  the  court.  It  is  true  that  in  Dlakdey  y.  Calder^  a 
distinguished  judge,  whose  opinions  are  entitled  to  great 
weight,  argued  that  under  the  Bevised  Statutes  a  remainder- 
man might  maintain  the  action,  and  in  his  views  three  other 
members  of  the  court  appear  to  have  concurred ;  but  the 
judgment  of  the  court  did  not  sustain  his  conclusions.  That 
case,  however,  is  to  be  distinguished  from  this  in  this,  that  the 
action  was  brought  by  one  lemainderman  against  some  fourteen 
other  individuals  seized  of  a  like  estate  in  remainder  and  in 
common  with  him.  It  is  not  necessary  to  consider  whether 
remaindermen,  having  undivided  interests,  may  compel  a  par- 
tition as  between  themselves,  leaving  the  tenants  entitled  to 
the  possession  undisturbed  in  their  rights  and  interests, 
although  I  can  find  no  precedent  for  it  or  authority  in  the 
statute  as  I  read  it.  The  statute  (2  B.  8.,  317,  §  21)  authorizes 
a  partition  where  several  persons  shall  hold  and  be  in  the  pos- 
session of  any  lands,  etc.,  as  joint  tenants  or  as  tenants  in 
common,  and  permits  any  one  or  more  of  such  persons  to 
make  application  by  petition  for  partition.  By  sections  5 
and  6,  every  person  having  an  interest  in  the  lands,  including 
persons  entitled  in  remainder,  may  be  made  parties.  And 
subsequent  provisions  of  the  statute,  especially  sections  85, 
36  and  66,  make  the  judgment  conclusive  upon  the  parties 
thereto,  including  remaindermen,  and  in  case  of  a  sale,  pro- 
vide for  the  investment  of  the  proceeds  for  the  benefit  of 
those  entitled.  These  provisions  are  all  consistent  with  the 
position  of  the  defendants  here,  that  while  remaindermen  and 
reversioners  may  be  made  parties  defendant  in  the  proceed 
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Jig,  they  may  Dot  institute  an  action  or  inaugurate  proceed- 
ings for  a  partition.  Section  sixteen  is  inconsistent  with  the 
daim  of  a  remainderman  or  reversioner,  or  other  party  out  of 
possession  to  bring  the  action.  It  permits  the  defendants  to 
plead  that  the  petitioners  or  any  of  them  were  not,  at  the  time 
of  commencing  the  proceedings,  in  possession  of  the  premises 
or  any  part  thereof.  EjSect  was  given  to  this  section,  as  well 
as  to  the  limitations  of  section  1  of  the  act,  in  Van  Sckiiy- 
ver  V.  Mvlford^  and  Florence  y.  Sophma  {fujprd).  The  act  of 
1847,  chapter  430,  section  6,  which  is  cited  in  Blakdey  v. 
Colder  as  a  part  of  the  Bevised  Statutes,  and  again  as  a  part 
of  the  law  of  1847,  and  as  supplementing  the  Bevised  Statutes, 
has  full  effect  by  restricting  the  right  to  bringing  an  action 
for  partition  to  one  in  actual  or  constructive  possession  of  the 
lands  sought  to  be  partitioned.  The  language  of  the  Bevised 
Statutes  is  very  explicit,  and  gives  the  right  of  action  only  to 
those  who  hold  and  are  in  possession  of  lands,  etc.,  as  joint 
tenanto  or  tenants  in  commoi  The  revisers  did  nit  inlnd 
to  relax  the  rule  which  they  regarded  as  established,  and  were 
of  opinion  that  the  policy  of  the  act  would  be  promoted  by 
requiring  that  the  petitioners  shonld  be  a^toaUy  in  possession 
of  some  part  of  the  premises.  They  regarded  that  as  settled 
by  BromagJicmi  v.  Olapp  {euprcC)j  and  the  intent  was  to  give 
effect  to  that  decision.  (Bev.  notes,  5  Stat,  at  Large,  443.) 
The  most  liberal  interpretation  that  can  be  given  to  the  term 
joint  tenants  or  tenants  in  common  "  holding  and  in  posses- 
sion^' of  lands,  etc,  will  require  at  least  a  constructive  posses- 
sion in  the  individual  seeking  to  avail  himseK  of  the  act.  A 
tenant  implies  a  holding  and  possession  of  lands  as  distin- 
guished from  a  mere  valid  claim  of  right  or  an  estate  to  vest 
in  possession  infuturo.  {Cl\ftY.  White,  2  Kern.,  519,  per 
Mabvust,  J.)  It  is  not  claimed  that  a  joint  tenancy  existed 
between  any  of  the  parties  to  this  action.  The  distinctive 
feature  of  a  tenancy  in  common  is  xmity  of  possession.  (2  61. 
Oom.,  161.)  A  possession  is  something  more  than  a  mere 
right  or  title  whether  to  a  present  or  future  estate.  It  implies 
a  present  right  to  deal  with  the  property  at  pleasure  and  to 
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exclude  other  persons  from  meddling  with  it  Actual  posses- 
sion is  the  actual  exercise  of  such  present  power  by  the  owner. 
ConstructiYe  possession  may  exist  without  an  s^tusl  pedis  jpas*^ 
sessioy  where  there  is  a  present  right  and  the  possession,  is 
either  vacant  or  is  consiBtent  with  the  right  of  the  owner  to 
an  immediate  and  actual  possession  by  himself.  One  in  actual 
or  GonstruetiTe  possession  may  maintain  trespass  or  other  pes* 
sessory  action.  There  can  be  no  possession,  actual  or  con? 
structive,  by  an  owner,  of  an  estate  in  lands  without  at  least 
the  right  to  actual  possession  as  against  every  other  person. 
Mtthbard  v.  Ausim  (11  Yt,  129)  is  an  instance  of  construct- 
ive possession  giving  the  owner  the  right  to  a  possessory 
action.  There  was  no  tenancy  in  common  by  the  plaintifi 
with  either  of  the  def  endantSy  and  t^  plaintifi  did  not  hold 
and  was  not  in  possession,  either  actually  or  constructively,  of 
any  part  of  the  lands  sought  to  be  partitioned.  We  think  it 
too  well  settled  by  authority,  as  well  as  upon  prindple,  that  a 
remainderman  cannot,  as  against  others  not  seized  of  a  like 
estate  in  common  with  him,  maintain  the  motion  to  disturb  the 
rula  If  the  action  should  be  extended  and  the  benefit  given 
to  other  parties,  it  must  be  done  by  legislation. 

Judgment  must  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event 

All  concur. 

Judgment  reversed. 


Hi&AH  B.  Thxtbbbb  et  al.,  Bespondents,  u  John  M.  Cham- 
BEBS  et  al.,  Impleaded,  etc,  Appellants. 

The  will  of  J.  devised  his  real  estate  to  his  wife  for  life,  remainder  to  H.» 
an  adot>ted  son,  "  and  his  heirs."  The  words  quoted  were  interlined. 
In  another  clause  in  the  wiU  he  diarges  certain  bequests  upon  "  the 
estate  hereby  devised  to  "  H.  H.  died  prior  to  the  death  of  the  testator^ 
In  an  action  for  partition  of  the  lands,  7iM,  that  while  the  word  "heirs"' 
could  be  considered  as  "children/*  where  from  the  whole  will  that 
appeared  to  have  been  the  intent,  there  was  no  evidence  here  of  such 
intent,  and  the  word  was,  therefore,  one  of  limitation,  not  of  purchase; 
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tbat  the  deTiae  lapsed  and  the  chikfaren  of  H.  had  no  hiterest  ht  the 
land. 

In  the  clause  of  the  will  giving  bequests  was  a  provision  directing  that  W. 
should  be  maintained  and  provided  for  during  life  out  of  the  testator's 
estate,  and  the  estate  devised  to  H«  was  "  charged  with  the  bequests" 
mentioned  in  said  clause,  and  the  same  were  declared  "  a  mortgage  on 
the  estate  "  so  devised.  By  a  subsequrat  clause,  in  case  of  the  death  of 
the  testator's  wife  prior  to  his  own  death,  his  whole  estate,  real  and 
personal,  was  given  to  H.,  subject  to  the  payment  of  the  legacies  "and 
to  the  support  and  maintenance  of  the  said**  W.  BiM.  that  the  pro- 
vision for  the  support  of  W.  was  a  "bequest,**  and  was  a  lien  and 
charge  upon  the  real  estate  devised  to  H. ;  and  that,  although  the  devise 
lapsed,  the  Hen  followed  the  remainder  in  the  hands  of  the  heirs  of  the 
testator. 

Flaintifb,  at  the  request  of  W.,  and  upon  the  faith  and  credit  of  the  pro- 
vision made  for  h^  in  the  will,  supported  her  during  her  Ufa  RM, 
that  it  was  to  be  presumed  it  was  the  intention  of  the  parties  that  plain- 
tifts  should  have  the  benefits  of  the  provision  of  the  will,  to  wMch  intent 
the  court  of  equity  would  give  effect,  and  that,  therefore,  a  holding  of 
an  equitable  asdgmnent  in  favor  of  plaintiffs  was  proper. 

Thitrier  v.  Ohamb$rt  (4  Hun,  721)  modilled  as  to  cosC& 

(Argued  Apiril  7, 1876;  decided  April  18, 187«.) 

Afpbal  from  jiidgment  of  the  G^eral  Term  of  the  Supreme 
Court  in  the  thmi  judieial  department  affirming  a  judgment  in 
favor  of  defendants,  entered  upon  &  decision  of  the  court  on 
trial  a;t  Special  Term.    (Beported  below,  4  Hun,  721.) 

This  action  wafl  for  the  partition  of  OMrtain  lands  situate  in 
St.  Lawrence  county. 

On  February  23,  1850,  one-half  of  the  premieeB  in  question 
was  owned  by  Hiram  B.  B.  Thurber,  the  other  half  by  Kelsey 
T.  Thnrber.  The  former  was  an  adopted  son  of  the  latter,  but 
not  of  his  blood.  On  the  day  mentioned  said  Eelsey  T.  Thur- 
ber executed  his  last  will  and  testament  containing  the  follow- 
ing clauses : 

"First.  I  give  and  bequeath  to  my  beloved  wife  Catherine, 
all  the  moneys  and  personal  estate  of  which  I  may  die  pos- 
sessed, and  authorize  her,  if  she  should  survive  me,  to  dispose 
of  the  same  by  will. 

Second.  I  give  and  devise  unto  my  said  wife  a  life  estate 
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in  all  the  lands  and  tenements  of  which  I  may  die  seized,  to 
be  held  and  enjoyed,  if  she  shall  survive  me,  during  her 
natural  life. 

Third.  At  the  decease  of  my  said  wife,  I  give,  devise  and 
bequeath  to  my  adopted  son,  Hiram  B.  B.  Thurber,  and  his 
heirs,  all  the  real  estate  of  which  I  may  die  seized,  so  that  at 
my  wife's  death  he  and  his  heirs  shall  be  seized  thereof  in  fee, 
bnt  the  same  shall  be  subject  to  the  conditions  and  bequest  in 
the  next  section  of  this  wiU  mentioned. 

Fourth.  I  give,  devise  and  bequeath  to  my  sister,  Betsey 
Campbell,  twenty-five  dollars ;  to  my  sister,  Polly  Chambers, 
twenty-five  dollars ;  to  my  brother,  John  K.  Thurber,  twenty^ 
five  dollars;  to  my  nephew,  Henry  J.  PoUman,  twenty-five 
dollars ;  to  my  neice,  Eleanor,  wife  of  Gkttes  Pope,  twenty- 
five  dollars ;  to  my  neice,  Catherine,  wife  of  Josephus  Bellin- 
ger, twenty-five  dollars ;  to  my  nephew,  "William  Pohlman, 
twenty-five  dollars ;  to  my  niece,  Eliza  Breckenridge,  twenty- 
five  dollars ;  to  be  paid  by  the  said  Hiram  Thurber  within 
one  year  and  six  months  after  the  decease  of  myself  and  wife, 
or  the  survivor  of  us.  And  I  also  will  and  direct  that  Elsie 
Whitney,  an  aged  lady,  who  has  resided  vKth  me  for  nearly 
forty  years,  shall  be  supported  and  maintained  and  provided 
for  out  of  my  estate  during  her  natural  life ;  and  the  estate 
hereby  devised  to  Hiram  B.  B.  Thurber  is  charged  with  the 
payment  of  the  bequest  mentioned  in  this  section  of  this  will, 
and  the  same  are  a  mortgage  on  the  estate  so  devised  to 
said  Hiram. 

Fifth.  If  I  should  survive  my  wife,  then  I  giro,  devise  and 
bequeath  aU  my  estate,  real  and  personal,  to  my  said  adopted 
son,  Hiram  B.  Thurber,  and  his  heirs,  subject,  however,  to  the 
payment  of  the  legacies  bequeathed  in  the  fourth  section  of 
this  will,  and  to  the  support  and  maintenance  of  the  said 
Elsie  Whitney.'' 

Hiram  B.  B.  Thurber  died  in  1851,  leaving  him  surviving 
ten  children,  of  whom  plainti£E,  Hiram  B.  Thurber,  is  one. 
The  testator  died  in  1857,  leaving  surviving  him  his  widow, 
Catherine,  aged  about  eighty-five,  and  the  said  Elsie,  named 
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in  the  will,  aged  abont  serenty-tliree.  His  heirs  at  law  were 
the  desoendants  of  four  eifiters,  who  are  parties  defendant  to 
this  action,  as  are  also  the  other  children  of  Hiram  B.  B. 
Thnrber.  After  the  death  of  the  testator,  the  said  Catherine 
and  Elsie,  who  were  helpless  and  infirm,  requested  the  plain- 
tiff, Hiram,  to  support  and  take  care  of  them,  referring  to  the 
will  as  providing  a  means  of  payment  for  such  support ;  a  few 
days  after,  showing  and  allowing  him  to  read  those  portions 
of  the  will  in  which  proTision  was  made.  Afterwards,  and 
on  or  about  the  22d  day  of  April,  1859,  said  plaintiff  under- 
took the  support  and  care  of  said  Catherine  and  also  of  Elsie, 
and  continued  their  maintenance,  care  and  support  until  the 
death  of  each ;  the  said  Elsie  dying  April  8, 1871,  and  the 
said  Catherine,  May  18, 1873.  The  value  of  the  support  and 
care  of  said  Elsie,  as  found,  was  $3,416.43. 

The  judgment  of  Special  Term  directed  a  sale  of  the  prem- 
ises. The  proceedings  were  not  stayed  upon  appeal  and  the 
premises  were  sold,  the  half  left  by  the  testator  realizing,  over 
costs  and  expenses,  the  sum  of  $2,282.29.  Further  facts 
appear  in  the  opinion. 

B.  H.  Vary  for  the  appellants.  The  charge  for  the  sup- 
port of  Elsie  Whitney  did  not  attach  to  and  become  a  lien 
upon  the  residuary  estate.  {Dodge  v.  Mam%ing^  11  Paige, 
834 ;  Reynolds  v.  ReyruMSy  16  N.  Y.,  269 ;  Ca/rwpporene  v. 
SM^,  2  Paige,  122;  ChyrsHe  v.  Phyp,  19  K  Y.,  844.) 
There  was  no  equitable  assignment  in  favor  of  plaintiff. 
{Hcyt  V.  Story^  3  Barb.,  262 ;  Rogers  v.  Hosaok^  18  Wend., 
819 ;  Dodge  v.  WiOmr,  10  N.  Y.,  680.)  Plaintiff  was  not 
entitled  to  be  subrogated  in  the  place  of  Elsie  Whitney. 
( Wilkes  V.  Hcurper^  1  Qomst.,  686 ;  Scmford  v.  McClea/Tj  3 
Paige,  122.)  If  plaintiff  has  any  claim  it  is  against  the  estate 
of  9bie  Whitney.  {Temple  v.  Nelsony  4  Mete.,  684 ;  WUlceB 
V.  Harper^  1  Comst.,  686.)  The  devise  to  the  adopted  son  of 
the  testator  lapsed  by  his  death.  (3  Black.  Com.,  613 ;  Ohrys- 
tie  V.  PJiee^  22  Barb.,  196 ;  Camj^  v.  Rcmdon^  19  id.,  499 ; 
Bishop  V.  Bishop,  4  Hill,  138 ;  Vcm  Buren  v.  Dash,  80  K 
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T.,  393;  2  R  S.,  66,  §  52;  Weed  r.  Aldrich,  9  N.  T.  8.  0. 
B.,  531 ;  Li^mgsion  y.  6heeiij  52  N.  Y.,  118 ;  Moore  y.  Lyonsy 
26  Wend.,  119.) 

Edward  C.  James  for  tlie  respondents.  The  devise  to  the 
testator's  adopted  son  did  not  lapse  by  the  death  of  the  latter. 
{Tagga/rt  v.  Mwrray^  53  N.  ¥•,  233 ;  Bv/ndy  v.  Bvndj/^  88 
id.,  410 ;  Moore  v.  Little^  41  id.,  66 ;  CamwpbdL  v.  Ran/odon^ 
18  id.,  412 ;  CvsKmcm  y.  Horton^  59  id.,  149 ;  Sheridan  t. 
J5r<n^,  4  Abb.  Ct.  App.  Dec.,  218 ;  WiUPe  Caee^  6  Coke,  17; 
(?a^  y.  Jacksonj  2  Str.,  1172 ;  Ix  parte  WUUamSy  1  J.  &  W., 
91,  note ;  Cook  y.  Oook^  2  Yerai.,  545 ;  In  re  Sanders,  4  Paige, 
293 ;  Ilafmam  y.  OiBiom,  id.,  336 ;  O^Brien  y.  Heney,  2  Edw. 
Ch.,  242 ;  /?<wm<>  y.  PhMvps,  24  K  Y.,  463 ;  &o«  y.  Guern- 
sey, 48  id.,  106 ;  Haum  y.  .ffani^,  4  Edw.  Ch.,  664.)  Plain- 
tiff was  entitled  to  paTment  for  Elsie  Whitney's  support. 
{Ooda/rd  y.  Pomeroy,  36  Barb.,  -546 ;  BirdsaU  y.  Hewlett,  1 
Paige,  32 ;  Hogeboom  y.  HaU,  24  Wend.,  146 ;  Ohase  y.  Peek, 
21  N.  Y.,  581 ;  Stevens  y.  Cooper,  1  J.  Oh.,  425 ;  Ckeesehrotsgh 
y.  Millard,  id.,  409 ;  1  H.  &  W.  L.  C.  in  Eq.  [3d  ed.], 
152-156 ;  2  id.,  230 ;  Matthews  y.  Aikrni,  1  N.  Y.,  595 ;  Cwr- 
ter  y.  «7a»^,  5  Wend.,  193 ;  Groft  y.  Poole,  9  Watts,  451.) 

Ohuboh,  Ch.  J.  Neither  of  the  three  principal  questions 
argued  in  this  ease  is  free  from  difficulty,  and  I  haye  arriyed 
at  the  conclusion  to  sustain  the  decision  of  the  General  Term 
with  some  hesitation  and  doubt.  The  question  whether  the 
deyise  to  Hiram  B.  B.  Thurber  lapsed  by  reason  of  his  death 
prior  to  that  of  the  testator,  depends  upon  whether  the  word 
"heirs  "  is  to  be  construed  as  children.  If  not  so  construed 
it  is  a  word  of  limitation,  and  the  deyise  would  lapse ;  if  so 
construed  it  is  a  word  of  purchase,  and  the  children  would 
take  equally  with  the  father ;  and  in  that  case  the  appelK^ts, 
as  heirs  of  the  testator,  would  take  no  interest  in  the  estate. 

Prior  to  the  Beyised  Statutes  a  deyise  to  a  person  without 
adding  the  words,  "  and  to  his  heirs^"  would  only  create  a  life 
estate ;  and  although  those  words  are  not  now  necessary  to 
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€tBate  a  fee,  their  uae  ordmorily  only  seireB  as  a  limitation  to 
Test  the  fee  in  the  deyisee.  The  word  heirs  will,  however,  be 
construed  to  mean  children  when,  from  the  whole  will,  such 
appears  to  hare  been  the  intention  of  the  testator.  (53  K.  Y., 
888,  288  ;  38  id.,  410.)  The  interlineation  by  the  person  who 
drew  the  will,  of  the  words,  "  and  his  heirs,"  is  relied  npon  as 
evidence  of  such  intent.  Although  the  nse  of  them  was 
nnnecessary  to  vest  a  fee,  it  is  quite  common,  and  the  usual 
way  in  deeds  and  ccmyeyanoes  to  insert  them  for  greater  cer- 
tainty, and  their  use,  although  intentional,  as  evidenced  by 
their  being  iuterlined,  is  very  slight  to  indicate  a  design  to 
make  a  joint  devise  to  Thurber  and  his  children.  Indeed,  it 
might  be  inferred  that  if  such  was  the  intention  of  the  inter- 
^cation,  language  would  have  been  used,  Of  certain  import, 
to  accomplish  the  purpose.  The  circumstance  that  the  tes- 
tator did  not  dumge  his  will  after  the  death  of  Hiram,  if 
competent  upon  this  question,  is  very  equivocal  and  not  enti- 
tled to  much  consideration.  Besides,  in  the  will  itself,  in 
ehazging  the  legacies,  the  testator  charges  them  upon  the 
estate  '^  hereby  devised  to  Hiram  B.  B.  Thurber,"  thus  defining 
the  devise  as  an  estate  limited  to  Imn ;  so  that,  to  say  the 
least,  the  intention  is  not  sufficiently  indicated  to  justify  the 
construction  that  the  heirs  in  this  will  means  children. 

The  next  question  is,  whether  the  support  of  Elsie  Whitney 
is  charged  in  the  will  npcm  the  remainder  devised  to  Hiram. 
The  fourth  clause  of  the  will,  after  making  several  spedfic 
legacies  and  directing  that  Elsie  Whitney  shall  be  supported 
^^out  of  my  estate,"  declares,  ^and  the  estate  hereby  devised 
to  Hiram  B.  B.  Thurber  is  charged  with  the  payment  of  the 
bequests  mentioned  in  this  section  of  this  will,  and  the  same 
are  a  mortgage  on  the  estate  so  devised  to  the  said  Hiram  ;^' 
and  by  the  next  clause,  in  the  event  that  the  testator  survives 
his  wife,  the  said  l^ades  are  chai^ged  npon  the  estate  devised 
to  Hiram,  and  also,  ^'  the  support  and  maintenance  of  the  said 
Ehie  Whitney." 

It  is  ai^ed  that  the  ^^  bequests  "  which  are  charged  in  the 
fourth  clause  were  not  intended  to  include  the  support  Of 
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Elsie  Whitney,  and  that  such  support  was  charged  generallj 
upon  his  estate.  Although  the  language  indicates  a  distino* 
tion  between  "  bequests  "  and  the  support  of  Miss  Whitney, 
that  is  not  decisive  of  the  point,  as  unnecessary  words  are 
often  used  for  greater  certainty.  It  is  quite  evident  that  the 
testator  intended  to  charge  his  estate  with  the  support  of 
Elsie  Whitney,  and,  it  is  a  reasonable  inference,  that  he 
intended  to  charge  his  real  estate.  Upon  the  appellant's  con- 
struction, the  real  estate  would  not  be  charged  at  all ;  and  yet 
by  the  fifth  clause  it  is  expressly  charged  upon  his  whole 
estate.  The  provision  for  this  old  lady  was  a  ^'  bequest,"  and 
is  legally  embraced  within  the  language  used  in  the  fourth 
clause ;  and  unless  a  contrary  intention  is  evinced  in  other 
parts  of  the  will,  the  l^al  effect  of  the  language  must  pre* 
vaiL    No  such  intention  appears. 

It  is  a  general  rule  that  provisions  in  a  wiU  intended  for 
the  support  of  the  wife,  will  receive  the  most  favorable  con- 
struction to  accomplish  the  purpose  intended.  The  whole 
estate  was  given  to  the  wife  for  life.  It  does  not  appear 
what  the  amount  of  the  personal  estate  was ;  the  farm  con- 
sisted of  170  acres  of  land,  an  undivided  half  of  which  had 
been  conveyed  to  Hiram  by  deed.  It  cannot  be  presumed  that 
the  testator  intended  to  abstract  from  the  income  of  a  small 
farm,  which  common  experience  shows  would  afford  but  a 
scanty  support  for  the  widow,  sufficient  to  support  another 
person,  who  from  age  and  infirmity  was  unable  to  render 
much  assistance  to  others,  or  even  to  herself,  and  especially 
will  this  not  be  presumed  against  the  legal  effect  of  the  Ian* 
guage  employed. 

The  plaintiff  having  occupied  the  premises  and  supported 
Miss  Whitney,  claims  the  benefit  of  the  lien  created  by  the 
will.  Although  the  devise  in  favor  of  Hiram  lapsed,  the  lien 
or  charge  for  her  support  attached  to,  and  followed,  the 
remainder,  devised  to  Hiram,  in  the  hands  of  the  heirs. 
(36  Barb.,  546 ;  1  Paige,  32.)  And  if  the  plaintiff  is  entitled 
to  the  benefit  of  this  lien  it  will  absorb  the  avails  of  the  prop- 
erty which  has  been  sold.    It  is  found  that  the  plaintiff  sup 
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ported  Elsie  Whitney  upon  the  faith  and  credit  of  the  pro- 
visions made  for  her  in  the  wilL  The  evidence  is  meager 
upon  this  point,  but  I  think  it  snffioient  to  sustain  the  finding. 
It  was  proved  that  such  support  was  furnished  at  the  request 
of  the  legatee,  and  the  will  was  examined  and  referred  to  as 
containing  a  provision  for  such  support.  It  is  reasonable  to 
infer  that  the  parties  intended  that  the  plaintiff  should  have 
the  benefit  of  the  lien ;  and  it  is  not  indispensable  to  enable  a 
court  of  equitj  to  cany  out  such  intention  that  thej  should 
have  known  and  understood  the  preciae  legal  effect  of  the 
will  or  the  lien.  It  may  be  implied  from  the  circumstances, 
and  what  little  transpired,  that  the  design  was  to  compensate 
the  plaintiff  with  the  provision  in  the  wilL  They  may  not 
have  understood  the  legal  character  of  that  provision,  nor  that 
the  devise  lapsed,  but  it  is  quite  evident  that  the  plaintiff  was 
to  have  the  benefit  of  it ;  and  equity  will  carry  out  that  inten- 
tion, although  it  may  be  necessary  to  do  so  in  a  different  man- 
ner from  what  was  anticipated.  It  is  peculiarly  the  province 
of  equity  to  enforce  the  substantial  rights  of  pai;JJes,  and  it 
wiU  construe  the  circumstances  surrounding  a  transaction  for 
this  purpose. 

It  was  not  necessary  that  the  assignment  should  be  in  writ- 
ing. A  parol  assignment  is  equally  effective ;  and  if,  from 
what  took  place,  an  inference  may  be  drawn  that  the  parties 
intended  that  the  plaintiff  should  have  the  benefit  of  the  pro- 
vision in  the  will  in  any  way,  a  court  of  equity  will  give 
effect  to  the  general  intention  by  securing  the  plaintiff's  right 
in  any  l^al  way.  There  is  no  j»etenoe  that  any  one  else 
rendered  any  support ;  the  presumption  is  that  EMe  had  no 
other  means  of  support ;  the  wiU  was  referred  to  as  a  reliance 
for  support,  in  connection  with  a  request  to  plaintiff  to  ren- 
der the  support.  Under  these  circumstances  I  think  the 
court  below  was  justified  in  holding  an  equitable  assignment 
in  favor  of  the  plaintiff. 

The  question  of  costs  is  raised  by  the  appellants.  At  the 
Special  Term  one  half  of  the  costs  was  awarded  against  the 
appellants,  which  was  affirmed.    As  the  appellants  have  sue- 
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ceeded  in  eetablishing^  that  the  legacy  lapsed,  thej  were  jiisti- 
fled  in  making  a  defenoerto  the  title  of  the  plaintiff,  and  as  to 
the  lien  or  chai^  in  &v6lr  of  Elsie  Whitney  and  in  contest- 
ing Hie  amount  of  it,  and  they  should  have  the  costs  ont  of 
the  fund. 

The  judgment  should  be  affirmed  with  the  modification  that 
the  appellants,  in  iMs.  court,  as  well  as  the  respondents,  are  to 
be  allowed  costs  out  d  iStte  fond  reserved. 

All  concur. 

J\idgment  aooordihgly. 
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^1  *d^^*  Charles  SAirrBB^  Administrator-  etc.,  ReiqKmdent,  v.  Thv  < 

New  York  CS39TRAL  ai«]>  Hfdoov  Ritbb  Railsoad  Com*' 
PANT,  Appellant; 

Wbere  s  i>eT«on  wbo^  tinning  tbenegllgeiiee  of  another,  hasreeehrad  an  ' 

injury  whioh,  without  a  sm^cal  operatioa,  would  cause  his  deaths, 
employs  a  competenC  aud  skillful  surgeon,  by  whose  mistake  the  opera* 
tion  is  not  suocesaful,  and  the  patient  dies,  the  wrongdoer  is  not 
diielded  from  liablBty  by  the  surgeon's  error,  and  tiiis,  although  the  * 

operation  is  the  immediate  cattse  of  the  dtoth, 

ISie  sodden  jerking  of'  a>  railroad  train  backward  while  passengers  are 
rightfully  passing  ovt  of.  the  cars  is  liable  to  pjroduce  accidents,  and.  is 
negligence.  • 

In  an  action  to  recover  damages  for  negli^^ently  causing  the  death  of  ' 

another,  the  Northamptoa  tables  ore  competent  evidence  to  show  the 
probable  duration  of  Ufeof  the  deeeasid,  widoh  is- an  element  in  esti- 
mating damages* 

PaMtk  y.  Oofn.  /m  Oo.  (11  J.  R»  14);  Lioie  r.  Jarum  (12  East,  65(0 
distinguished, 

(Argued  April  11, 1879;  decided  Aprtl  18, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  third  jn<SciaI  depaitment  affirming  a  judgment 
in  fayor  of  plaintiff,  entered  upon  a  verdict  (Beported.belowv 
6Hun^446.) 


rt 
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This  action  waa  brought  to^  recover  cfami^^  for  injnriea 
alleged  to  havB  caused  the  death  of  JfAn-  Satiter,  pkintilFa 
inteatate,  and  to  have  been  oeeasioned  by^  tito  negBgence  of 
^  plaintifPa  employes. 

The  facts  appear  sufficiently  in  the  opinion. 


S.  W.  JtKkMf^'  for  the'  appefiiiiit.  1?he  omxm  was  upon  pTainv 
tifi  to  show  that  the  death  of  the  deceaseil  was  caused  by^ 
defemdanf  s  negligence,  {^^^diidfnf  r.  SP,  M  M  R.  Oo.^  29* 
Barb.,  »2« ;  Owrom  v.  W.  G:  m^  Mfg.  C&^  WS  K  T.,  1*9;) 
Defendant  was  only  liable^  for  those  injuries  of  which  its 
nqfjligence  was  the  probable  cause;  (9.  &  B.  on  TSeg.y  §  599 ; 
Pahick  V.  O&ntL  Ins.  Cb.j  14  tP.  K.,  14 ;  Lime  v.  Jimson^  13 
BSast,  665 ;  Flower  t.  Adcmy  2  Taunt.,  314 ;  MoU  v.  H.  R. 
R.  R.  Odiy  1  Bobt.,  693 ;  Ahi^Kdny  y.  Slaid;  11  Mete.,  290 ; 
0Mm  V.  PetriSj  9  BSIl,  59»;  Meff^'ew  t.  8t<me^  53  Penn.  St., 
4S6 ;  Whart  on  I^^eg.,  §  184.)  A  wrongdoer  is  only  liable  for 
those  consequences  which  are  the  natural  and  proximate  result 
of  the  wrong  complained'  of,  and  which  may  be  reasonably 
expected  to  result  undbr  ordinaxy  circumstances.    {Lowery  v. 

TT.  TJ.  Td.  Co.,  60  K  T.,  201;  PwMowi  v;  Bd.  cmd  SofferUh. 
Aoei  R.  R.  Cb.y  55  id.,  116 ;  Ghromdcmi  r.  Chaplin,,  5  Exch., 
348;  SaoBUm  v.  Bacon,  31  Tt.,  646;  Potodt  r.  Salisbury,  3 
T.  &  J.,  391 }  Calkins  r.  Bwrger,  44 Barb.,  434;  WeOs  v,  N. 

T.  C.  R  R.  Co.,  24  K  T.,  187.) 

E.  W.  Paige  tor  the  respondent.    If  the  mistake  of  the 
doctor  directly  caused  the  death,  and  the  hernia  had  nothing 
to  do  with  it  except  to  render  the  operation  necessary,  still 
I  defendant  is  liable.    {Comi  y.  ffachett,  3  Al.,  140;  Claa'h  v. 

L^bcmonj  68  Me.,  89B ;  Yamderilywrgh  v.  Truax,  4  Den.,  464 ; 

PcUett  V.  Long,  66  H".  T.,  202.)    The  deceased  was  not  bound 

to  employ  the  most  skillful  surgeon.    Ordinary  care  only  was 

necessary.    {Lyons  v.  Erie  R.  Co.,  67  IN*.  Y.,  490.)    The  jolt 

r  which  occurred  when  the  deceased'Was  injured  was  negligence 

(  as  matter  of  law.    {MUliman  v.  iT.  Y.C.  and  H.  R.  R.  R: 

I  Co.,  4  Hun,  409  ;  6'T.  &  0.,  585 ;  JTeating  y.  IT.  T.  C  am^ 
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H.  R.  R.  R.  Oo.j  49  K  T.,  67a.)  It  was  proper  upon  the 
question  of  the  duration  of  life  of  the  deceased  to  receiye  in 
evidence  the  Northampton  tables.  {SoheU  y.  Plunib,  55  K. 
Y.,  592.) 

Chtjbch,  Ch.  J.  The  circumstances  proved  were  sufficient 
to  authorize  the  jury  to  find  that  the  injury  was  caused  bj  the 
act  of  the  defendant's  employes.  The  evidence  tends  to 
show  that  as  the  plaintiff's  intestate  was  passing  out  of  the  car 
to  alight,  a  sudden  jerk  was  given  to  it  backward,  and  the 
plaintiff  was  thrown  suddenly  forward,  his  carpet-bag  striking 
the  railing,  and  he  striking  the  carpet-bag.  This  was  proved 
to  be  sufficient  to  cause  the  hernia  of  which  he  died.  The 
circumstances  pointed  to  this  as  the  cause,  and  repelled  the 
idea  of  any  other.  True,  the  evidence  was  that  it  might  have 
been  produced  by  many  other  causes,  but  there  was  no  evi- 
dence tending  to  prove  that  it  was  produced  by  any  other. 
On  the  contrary,  the  inference  was  legitimate  that  it  was  not. 

It  is  qlaimed  that  the  injury  was  not  the  proximate  cause  of 
death.  The  deceased  had  what  the  surgeons  denominated 
strangulated  hernia,  an  m jury  certain  to  produce  death,  unless 
relieved.  Being  unable  to  reduce  it  by  pressure,  an  operation 
was  decided  upon  and  performed  by  surgeons  of  conceded 
competency  and  skill.  The  operation  is  a  very  delicate  and 
dangerous  one,  but  is  often  and  perhaps  generally  performed 
with  success.  In  this  case  the  poat^mortem  examination  dis- 
closed that  there  were  two  strictures,  only  one  of  which  had 
been  cut,  and  that  a  mistake  was  made  by  pressing  the  intes- 
tine into  an  abnormal  cavity,  between  the  peritoneum  and 
pubic  bone,  produced  in  some  manner  by  a  separation  of 
the  peritoneum  from  the  bone,  instead  of  pressing  it  into  the 
abdomen.  There  was  a  difference  of  opinion  whether  the 
immediate  cause  of  death  was  by  the  mistake  in  pressing 
the  intestine  into  the  wrong  cavity  or  by  the  natural  effect  of 
the  second  stricture  which  was  not  cut ;  but  assuming  that  it 
was  the  mistake,  which  is  the  most  favorable  for  the  defendant, 
is  the  principle  invoked  by  the  learned  counsel  applicable !    I 
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tliinknot.  The  cases  dted  do  not  Bostain  the  position.  The  case 
of  P(tiridk  t.  Ckmimeroial  Insu/ra/noe  CknwpwMf  (11  J.  S.,  14) 
was  an  action  npon  a  policy  against  sea-risks.  The  vessel 
stranded,  bnt  before  she  could  be  got  off  she  was  forcibly  seized 
and  bxumed  by  a  pnblic  enemy,  and  it  was  very  properly  held 
that  the  damage  was  from  the  capture,  and  not  the  stranding. 
lAme  V.  JoflMon  (12  East,  655)  was  analagons  in  principle.  To 
bring  a  case  within  the  principle  claimed,  the  general  rule  is 
that  the  actual  injury  must  be  occasioned  by  the  intervention  of 
some  responsible  third  party  or  power.  (Wharton  on  Neg.,  § 
134.)  I  do  not  think  that  the  mistake  of  the  surgeon  can,  in 
any  sense,  be  regarded  as  such,  /^^e  employment  of  a  surgeon 
was  proper,  and  may  be  regarded  as  a  natural  consequence  of 
the  act,  and  the  mistake  which  it  is  evident  might  be  made 
by  the  most  skillful,  may  be  regarded  of  the  same  character^ 
In  lA/mi  V.  The  Erie  Ratkoay  (57  K  Y.,  489),  the  Commis^ 
sion  of  Appeals  held,  if  one  who  is  injured  by  the  negligence 
of  another,  acts  in  good  faith  under  the  advice  of  a  competent 
physician,  even  if  it  is  erroneous,  he  may  recover,  and  that 
the  error  is  no  shield  to  the  wrong-doer.  The  rule  is  laid  down 
in  CommonweaUh  v.  Hadkett  (2  Allen,  187),  that  one  who  has 
willfully  inflicted  upon  another  a  dangerous  wound  from  which 
death  ensued,  is  guilty  of  murder  or  manslaughter,  as  the  case 
may  be,  although,  through  want  of  due  care  or  skill,  the 
improper  treatment  of  suigeons  may  have  contributed  to  the 
result. 

^fiere  it  is  sought  to  shield  the  wrong-doer  because  the 
deceased  failed  to  procure  relief,  although  he  used  the  usual 
and  best  available  means  for  that  purpose.  He  would  have 
died  without  an  operation ;  assuming  that  by  the  mistak||of 
the  surgeon  the  operation  was  not  successful,  can  it  be  justly 
said,  in  the  first  place,  that  the  surgeon  and  not  the  injury 
killed  him ;  and  in  the  second  place,  that  the  surgeon  is  to  be 
regarded  as  a  responsible  intervening  third  person,  within  the 
rule  referred  to  t  There  is  no  authority  that  approaches  such 
a  proposition.  Hence  there  was  no  error  in  refusing  to  charge 
that  if  death  was  proximately  caused  by  pressing  the  intestine 
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into  the  abnoniuil  xsaw^^  the  pkuUiff  4M>iild  not  secover. '  The 
fconrt  Imd  ^sba^ged  that  if  il^  bemia  was  not  the  pn>ziiiiate 
esLiiae  of  death  Ihe  plaintiff  oould  not  reeovery  noac  nnleas  it 
was  oaofied  by  the  defendant  The  ootirt  ako  charged  that  if 
death  waa  pipdaced  by  the  enror,  ignomneey  blunder,  or  mal- 
traBtment  of  the  snigeon,  the  plaintiff  oonld  not  xeco¥«r.  '^  The 
diarge  was  quite  ^  fa^v'orable  to  the  defendant  as  the  case 
cwould  warrant. 

Exs^r  is  also  ^IWged  upon  the.aefnsi^  of  the  oourt  to  ehurge 
ythat  the  plaintiff  could  not  TOeover,  unless  the  jury  found  that 
the  injury  would  be  reasonably  apprehended  by  a  prudent 
.man  as  the  result  of  the  alleged  movement  of  .the  ears.  -  The 
court  dedi^edto  charge  'Othi^r  •than  as  he  had  chaiged.  Hq 
had  chaiged  that  if  after  Hie  txaan  was  stopped  it  was  given 
.such  a  jolt  as  to  ^enda^ger  the  lives  of  paBseqgerEi,  the  act 
would  be  wrongful  '  ^The  sudden  jerJdxig  of  a  train  back- 
ward while  passengers  are  ifghtfuUy  passing  out  of  the  cassy 
is  evidently  liable  to  pioduoe  accidents,  >and  under  such  cir- 
cumstances is  a  -n^ligent  act  There  was  no  foundation, 
therefore,  for  the  test  of  apprehended  danger  by  a  prudent 
man.  At  all  ^events,  the  chai^  made  was  favorable  to  the 
defendant  in  any  aspect  of  the  case.  The  Korthampten 
tables  were  properly  j^ceived.  {SohM  t.  PhmAj  55  IS.  Y., 
592.)  The  probable  duration  of  the  deceased's  life  was  an 
element  in  estimating  damagei^  and  beii^  so,  it  was  proper  to 
give  this  evidence  upon  the  question. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  ilffirmed* 
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Chables  H.  BnsELL,  SupepeiBOT,  etc.^  BeBpondent,  v.  Bat- 

HONB  Saxtoh  et  uLy  AppdllimtB. 

Vlie««ir6tiet(B|K>ii.ihe  tend  of  •  p«We  o0|oer#«e  IMle  ftbereDA  lOaff  ivr 
the  defaults  of  their  prinoipid  OMuaitted  After  the  ottinmeiicemeiit  of 
the  term  of  office  for  which  th^y  became  hit  sureties.  Although  their 
principal  held  the  office  during  a  preceding  term,  they  are  not  liable  for 
-a  defalcation  which  then  ^Mcunre^ 

ki  Mich  caae  those  who  wcee  Miioiios  ier  Ihe  oOter  for  4he  :]irWr  taOA 
must  he  looked  to. 

In  an  action  upon  a  bond  of  an  officer,  his  official  reports  are  not  con* 
dusive  as  against  his  sureties,  but  mere  admissions  of  the  principal, 
subject  to  ezplamntion. 

A^Gordlni^y,  KM,  that  4be  offiekd  -mporiB  #f  nilread  coimniiBknistti 
ohciging  themstf  ¥68  with  n  ^ocrtain  l«ad  wase  «ot  conclusive  against 
.their  suieties  in  an  aotioa  Hpon  their  bond,  that'  the  commissioners 
then  had  the  fund  on  hand ;  and,  it  appearing  that  the  fund  had  in  fact 
been  leceired  and  converted  by  one  of  their  number  during  a  prior 
term,  that  the  ausetiee  wereaotU^le. 

So,  aleo,  M4,  that  statemeato. made  by  the j[isiiioipalsvi||Km  ^p^injffDrA 
resippointment  were  not  oonchisive  against  the  epi^ties. 

The  said  commissioners  were  sppointed  under  the  act  of  1856  (chap.  64, 
Laws  of  1856)  authorizing  subscriptions  by  towns  to  tlie  stock  of  the 
A.  ft  S.  R  R  Co.  By  tiie  act  of  lM7<cfaap.  MTZ,  Lawe  of  1867),  amenda- 
tory of  said  aot,  eaeh  town  oomwlssieper  isjraquked  lo aeoount  annually 
lor  moneys  coming  into  hie  hands,  "  witlttlm  inteieit  thereon,  prorlded 
such  moneys  have  been  used  or  loaned  by  him."  Ssld,  that  this  prori- 
sion  did  not  authorize  a  commissioner  to  use  the  funds  in  his  hands  in 
liis  individual  business,  and  that  in  case  he  ^did  so  and  fafled  to  restore 
them  it  was  a  con^emion  of  tbe-jEonds  and  a  jAdfalvation. 

(Argued  February  25, 1876;  decided  April  95, 1676.) 

JLffsai*  from  judgment  of  theiatoneral  Temof  .tibeSnpfeine 
Court  in  the  third  jndioid  depaftmeat  >in  iftver  of  pMntilE, 
entered  npoa  aen  order  denying  anotinn  £ar  m  mew  itiivl  Axid 
-diveetiiig  jndgmenct  upon  a  veidiet 

ThiB  action  was  brought  npon  a  b<md  giron  hf  dieSeadaait^ 
Veraando  T.  Braiper  and  :A^hiir  J.  ^rigga,  aa  utikoad  coiih 
'Biiisioners,  and  ugned  >by  ^theln  ^as  prindpala  and  'by  iiie  other 
«Scff endants  as  soretiee. 

^e  town  of  >W€Btford,  in  ^he  eoeatydf  Otsego,  prior ito 
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1867,  in  parsnance  of  chapter  sixty-four  of  the  Laws  of  1856^ 
and  the  varions  acts  amendatory  thereof  and  supplementary 
thereto,  had  appointed  commissioners,  issued  their  bonds  and 
subscribed  to  the  capital  stock  of  the  Albany  and  Susquehanna 
Bailroad  Company,  and  become  the  owner  of  800  shares  of 
said  stock  of  the  par  Tslue  of  $30,000. 

On  the  10th  day  of  May,  1867,  the  defendants  Arthur  I. 
Origgs  and  Fernando  P.  Draper  were  appointed  commis- 
sioners  of  said  town  for  the  purpose  of  carryiug  out  the  pro- 
visions of  said  acts,  and  duly  qualified,  and  gave  the  requisite 
bond  and  entered  upon  the  duties  of  such  office. 

On  the  last  of  July  or  1st  of  August,  1869,  Griggs  and 
Draper  sold  the  said  300  shares  of  stock  for  $30,000,  or  par, 
and  received  therefor  a  draft  on  Jay  Gould,  which  the  defend- 
ant Arthur  I.  Grigg,  on  August  2, 1869,  paid  to  his  credit 
at  the  banking-house  of  Vermilye  &  Co.,  in  the  city  of  New 
York.  At  that  time  Griggs  had  an  account  with  Yermilye 
&  Co.,  as  a  dealer  in  stocks,  they  purchasing  stocks  for  him, 
charging  him  with  the  purchase-price,  holding  such  stocks  as 
collateral  to  such  indebtedness,  and  selling  the  same  credited 
him  with  the  proceeds,  less  their  commissions. 

At  the  time  Griggs  deposited  the  said  $30,000  with  Yermilye 
&  Co.,  they  had  so  charged  against  him  $50,000  to  $55,000, 
for  which  they  held  stocks  and  bonds  purchased  for  him  in 
the  manner  aforesaid.  At  the  expiration  of  their  term  of 
office,  about  May  10,  1870,  Griggs  and  Draper  appeared 
before  the  county  judge  with  an  application  for  reappoint- 
ment, and  Griggs  stated  to  the  county  judge  that  the  railroad 
moneys  were  invested  in  bonds  and  stocks ;  that  they  were 
put  in  so  the  town  could  get  the  interest.  And  Griggs 
and  Draper  were  at  that  time  reappointed  commissioners  for 
said  town.  Previous  to  their  reappointment  the  said  oommis- 
sioners  had  paid,  from  moneys  received  by  them,  a  portion  of 
the  outstanding  bonds  of  said  town.  On  their  reappointment 
the  said  commissioners  exeeated  and  delivered  to  the  super- 
visor of  said  town,  in  the  manner  required  by  law,  the  bond 
in  question,  conditioned  that  the  said  Arthur  Irving  Griggv 


_  ft 

1876.]  BissBix  V.  Saxton  et  aL  57 


Statement  of  case. 


and  Fernando  P.  Draper  ahoxdd  '^  f aithjfallj  discharge  their 
dnties  as  such  commissioners  imder  said  acts,  and  should  make 
a  just  and  honest  application  of  all  moneySi  stocks  or  bonds 
issued  by  them  or  coming  into  their  hands^  according  to  the 
true  intent  and  meaning  of  said  acts." 

After  the  execution  and  delivery  of  said  bond  the  commis- 
sioners immediately  entered  upon  the  duties  of  their  office,  and 
continued  to  act  as  such  commissioners  tmtil  their  successors 
were  appointed  in  July,  1873. 

After  the  passage  of  the  act,  chapter  537,  of  the  Laws  of 
1871,  requiring  the  commissioners  appointed  under  and  by 
virtue  of  the  several  acts  to  facilitate  the  construction  of  rfdl* 
roads  in  this  State,  at  each  annual  meeting  of  the  board  of 
town  auditors,  to  render  a  written  statement  or  report  annu- 
ally to  said  board,  showing  their  receipts,  expenditures,  etc., 
at  the  annual  meeting  of  the  board  of  town  auditors,  held  on 
the  6th  day  of  February,  1872,  Griggs  and  Draper,  as  such 
commissioners,  presented  their  report  in  writing,  wherein 
they  reported  a  balance  of  moneys  in  their  hands,  as  such 
commissioners,  of  $18,151.88.  At  the  meeting  of  the  board 
of  town  auditors,  held  on  the  4th  of  February,  1873,  they, 
in  like  manner,  reported  in  their  hands  the  sum  of  $17,720.38. 
On  the  19th  of  July,  1873,  other  persons  were  duly  appointed 
conmiissioners  for  said  town,  and  demanded  of  Griggs  and 
Draper  all  the  books,  bonds,  papers  and  money  belonging  to 
the  office  of  railroad  commissioners,  but  Griggs  and  Draper 
gave  up  no  moneys,  bonds,  or  other  papers. 

The  court  directed  a  verdict  for  plaintiffs,  to  which  defend- 
ants' counsel  duly  excepted.  Exceptions  were  ordered  to  be 
heard  at  first  instance  at  General  Term.  The  commissioners 
did  not  appeal. 

SarMJuH  S.  Edick  for  the  appellants.  The  sureties  were 
only  liable  for  defaults  of  their  principal  committed  during 
the  term  of  office  for  which  they  became  his  sureties.  (  Vimcm 
V.  Otisy  24  Wis.,  518 ;  Myers  v.  U.  S.,  1  McL.,  493 ;  Couryty 
of  Mahaska  v.  IngaUs^  16  Iowa,  81 ;  Townsend  v.  EvereU^  4 
SicKXLs— Vol.  XXL      8 
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Ak.,  607;  5  Pet,,  573.;  Fwrrwr  v.  U.  /SI,  id,,  889;  TJ.  8.  v. 
Boyd^  5  How.,  50 ;  XT.  S,  v.  Oeranlty  .11  id.,  22 ;  Bruce  v.  V. 
S.J  17  id.,  44S ;  InhdbU.  BocKest&r  v.  BcmdaU,  105  Ma^s.,  295 ; 
Fell's  Law  of  Snreties,  132,  cliap.  5 ;  Arlington  v.  MemoJc^  3 
Sandf.,  403-411 ;  Overjousre  v.  OaareU^  5  LanB.,  156 ;  Brwmr 
ford  V.  Z&stf,  3  E;Kchf,  380 ;  7  Har.  Dig.,  235 ;  Austin  v. 
Frenchj  7  Mete,  126 ;  Dedham  Bh,  t.  Chiokervng^  3  Pick., 
835 ;  Kingston  Ins.  Co.  v.  JDech^y  38  Barb.,  196 ;  McChiakey 
^.  drom/fJoOlj  11  N.  T.,  598 ;  Am^er^  Bh  v.  Booty  ^  Mete., 
536.)  The  sjire|ies  are  not  eBtopped  or  oondnded  from  prey- 
ing tiie  reports  df  Griggs  and  Draper  fake.  (1  Greenl.  Evi, 
$  187 ;  Erickaon  v.  Smithy  38  How.  Pr.,  454-467 ;  Pa/rk4r  v. 
Dyffeey  23  Wend.,  292 ;  Fake  v.  WUjppley  39  N.  T.,  398 ; 
Srovming  v.  Samfordy  7  Hill,  120.) 

Samud  A.  Bowen  for  the  respondent.  Defendants  are 
'liable  for  the  just  and  honest  application  by  their  ;principalB 
of  all  moneys  and  securities  fheyliad  in  their  hands  as  com- 
missioners at  the  date  of  the  bond  or  subsequent  thereto. 
{  XT.  S.  V.  Boydy  15  Pet.,  187 ;  Moore  t.  Mad.  Oo.y  38  Ala.,  670 ; 
Bernard  v.  Oojnm.,  4  Litt,,  148,  151 ;  P.endleion  v.  Bk.  qf 
Ky.y  1  Mon.,  171,  181 ;  Oaoerruyr  v.  7W%,  1  Dev.,  158j 
Wa$h.  Co.  Ct.  y.  Ha/rramumdy  4  Hawks,  339;  Comm.  y. 
BJuHideSy  37  Penn.  St.,  60 ;  2  PhiL  Ey,  [G.  &  H.  l^Totes], 
669 ;  1  GreenL  Ey.,  §  187 ;  Whit/nash  y.  Qeargey  8  B.  &  0., 
"556 ;  MidMeton  y.  MeUon^  10  id.,  817 ;  Baivis  y.  Bemdsy  40 
N.  T.,  453,  note ;  Bennett  y.  Judson^  21  id.,  238 ;  Preeidenty 
eto.y  y.  ^/orftm,  37  id.,  320 ;  J2b.  J?!fc.  y.  MorUeOhy  26  id.,  606 ; 
£!to^  y.  OramrneTy  29  Ind.,  £30 ;  Wat/ne  y.  6bm.  ^Z^,  62 
Penn.  St.,  343 ;  7  Miss.,  342 ;  Mcmn  y.  Bif^ord^s  Msrs.y  16 
'VTend.,  «02;  MoWiOiame  y.  Jfawn,  31  N.  T.,  294;  Van 
Dvaer  y.  Howey  21  id.,  531 ;  Caeom  y.  Jeromey  98  id.,  315, 
822;  ZT;  45.  y.  Oer/ivUy  11  How.  [TJ.  SJ,  38^  FiWan  y.  (9^w, 
1  Am.,  199;  24iris.,  518.)  If  defendants  could  go  Tiehind 
•file  former  reports  they  were  bound  to  proye  £he  actual  loss  or 
TQegal  appropriation  of  the  moneys  during  their  prinqpaPs 
former  term.    {Bruce  y.  XT.  iSl,  17  How.  [U.  S.],  438.;  Sleeti 
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T.  Saboo(Jky  1  Hill,  527;  £err  y.  Blo^g^y  16  A1>^  137; 
Story's  Eq.  Jur.,  §  1211.) 

Hapaixo,  J.  TluB  action  was  brought  upon  a  bond  |^ven 
bj  the  defendants,  Draper  and  6r^gg9|  as  priacipalsy  and  the 
remaining  six  defendants  as  snreties,  for  thefaithfnl  disehai^ 
bj  Draper  and  Griggs  of  their  duties  as  mbioad  oomznissionerB 
for  the  town  of  "Westf ord,  under  an  ijppointment  to  that  effieie, 
for  three  years,  from  the  10th  of  Hi^,  1870. 

The  bond  recited  the  appointment  of  Draper  ^nd  Origgs  as 
commissioners  for  llie  town  of  Westford,  to  cany  into  e£Eeet 
an  act  authorizing  the  town  to  mibscribe  to  the  capital  stock 
of  the  Albany  and  Susquehanna  !EUdhroad  Company,  for  three 
years,  from  Hoy  10, 1870 ;  and  the  condition  vwas  that  Draper 
and  Gri^s  i&ould  faithfully  dischaige  their  daties  as«ach  com- 
missioners under  saidaet,  and  should  make  ^  jpst  and  honest 
application  of  ^aU  dnoneys,  ^stodcs  or  bonds  issued  t^  them  or 
ooming  into  their  hands. 

The  breach  alleged  in  the  complaint  tconsisted  in  the  ccm- 
V6rBion,byDrapar  and  Giiigg»,«to  their  own  w^  (kf  tbasttmef 
about  $18,000,  part  of  the  gum  of  4130^000,  which  they  had 
received  as  such  commissionOTB,  i^  the  month  pf  Ji4y,  186Q, 
upon  the  sale  of  300  shares  of  tiie  stock  of  the  raihfoad  com* 
]pany,  which  had  been  acquired  l^  the  towu'of  W-estford, 
under  the  before  mentioned  act  of  the  le^^latuM. 

It  appears  dearly,  from  the  •evidwoe^  that  this  sum  of 
$30,000  hftd  been  received,  and  that  the  whole  of  it  had  bean 
converted  by  the  defendsoit  Gr(g^  to  his  own  use,  ^baiaie^he 
oommencement  of  the  term  of  office  for  which  the  bond  now 
in  suit  was  given,  and  while  Drap^and  Griggs  were  holding 
the  same  office  under  a  prior  lappointment,  rfior  tfajrae  years, 
commencing  in  May,  1867.  The  proceeds  of  9ale  e(f  the  800 
shares  of  stock  were  ^received  by  Gr^gs,  and  i^ere  \fj  him 
paid  to  Yermi^e  &  Oa,  brahen  in  New  York,  ^en  the  Sd  of 
August,  ISCfly  on  acoount  of  an  individual  mdebtodness  atf 
Griggs  to  thran,  which  Amounted  to  iupwiards  of  $5dy0OO;4aid 
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no  part  of  this  money  was  ever  repaid,  or  came  again  into  the 
hands  of  either  Griggs  or  Draper. 

After  the  payment  of  this  $30,000,  and  before  his  reap- 
pointment, Griggs  redeemed  some  of  the  bonds  of  the  town 
with  money  raised  from  other  sonroes,  so  as  to  leave  him 
indebted,  at  the  time  of  his  reappointment,  in  the  smn  of 
$18,000  or  $20,000 ;  bnt  it  does  not  appear  that  any  other 
money  was  in  the  hands  of  the  commissioners  at  the  time  of 
the  appointment  of  May  10, 1870,  or  came  into  their  hands 
afterwards,  for  which  they  have  not  properly  accounted.  It 
thns  appears  that  the  defalcation  for  which  this  action  is 
brought  occurred  daring  a  term  of  office  prior  to  that  for 
which  the  bond  in  suit  was  given. 

We  think  it  a  vexy  dear  proposition,  on  principle  and 
^  authority,  that  the  sureties  upon  the  bonds  of  a  public  officer 
•  are  liable  only  for  de&ults  committed  by  him  after  the  com- 
mencement of  the  term  of  office  for  which  they  became  his 


;  sureties ;  and  that  if  it  should  so  happen  tliat  the  same  indi- 
vidual had  previously  held  the  same  office,  under  a  prior 
appointment,  and  had  conmiitted  defaults  during  the  term  of 
that  appointment,  those  who  were  his  sureties  on  such  prior 
appointment  must  be  looked  to  for  such  defaults,  and  not 
those  who  signed  his  bonds  on  his  reappointment.  Their 
engagement  is  for  his  future,  and  not  his  past  conduct ;  and  it 
would  be  a  gross  imposition  upon  them,  in  the  absence  of  a 
special  stipulation  to  that  effect,  to  import  into  their  under- 
taking responsibility  for  prior  delinquencies.  This  principle 
has  been  frequently  recognized.  {Myers  v.  U.  /SI,  1  McLean, 
498;  FarrarY.  U.  &,  5  Peters,  872,  889;  U.  S.  v.  Boyd,  15 
Peters,  187 ;  S.  0.,  6  How.  [U.  S.],  60 ;  Vwum  v.  Otis,  24 
Wis.,  618 ;  S.  0.,  1  Am.  R,  199,  and  numerous  other  cases 
cited  on  the  l»rief  of  the  appellants.) 

It  is  claimed,  however,  upon  the  part  of  the  plaintiff,  that 
the  reports  made  by  Draper  and  Griggs,  to  the  town  auditors, 
for  the  years  1872  aud  1873,  were  conclusive  evidence  against 
their  sureties,  that  they  then  had  in  their  hands,  as  commis* 
sioners,  the  balances  specified  in  their  reports.    This  claim 
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cannot  be  snfitaiiied.  These  reports  were  mere  admisBions  of 
the  principalBy  subject  to  explanation  by  the  soreties,  and  not 
conclnsiye  against  them.  ( U,  S.  v.  JBoydy  5  How.,  60.)  From 
the  ayerments  in  the  complaint  it  appear  that  the  balances 
with  which  the  commissioners  charged  themselves  in  their 
reports,  arose  from  the  receipt  of  the  $80,000,  in  Julj,  1869 ; 
and  the  evidence  shows  that  Griggs  had  converted  this  fund 
to  his  own  nse  in  Angost,  1869.  Although  the  conmiission- 
ers  properly  charged  th^nselves  as  debtors  for  this  balance, 
this  did  not  oondnde  the  sureties  from  showing  that  the  defal- 
cation occurred  during  the  term  which  preceded  that  for 
which  their  bond  was  given.  The  statements  made  by  Griggs 
and  Draper  to  the  county  judge,  on  applying  for  their  reap- 
pointment, stand  upon  the  same  footing. 
'  It  is  claimed  on  the  part  of  the  respondents  that  the  proofs 
fail  to  show  that  the  sum  of  $30,000,  paid  by  .Griggs  to  Yer- 
milye  &  Co.,  in  1869,  was  lost  or  misapplied,  but  show  that 
this  sum  was  invested  by  Griggs  in  the  purchase  of  stocks  and 
bonds  which  were,  equitably,  the  property  of  the  town, 
although  held  by  Griggs  in  his  own  name ;  and  that  the  act 
of  1867,  impliedly,  authorized  Griggs  to  use  the  fund  in  that 
manner,  inasmudi  as  it  required  the  commissioners  to  account 
for  interest  on  moneys  which  had  been  used  or  loaned  by 
them,  and  therefore  there  was  no  defalcation  in  1869. 

I  think  it  would  be  a  veiy  strained  construction  of  this  act 
to  hold  that  if  a  commissioner  used  the  funds  in  his  hands,  as 
such,  in  his  individual  business,  and  failed  to  restore  them, 
he  would  not  be  in  default,  or  that  this  provision  of  the  act 
was  a  license  so  to  employ  the  trust  moneys.  In  the  present 
case  there  was  no  evidence  that  these  moneys  were  loaned  by 
Griggs  as  conoonissioner,  or  invested  in  any  securities.  The 
proof  was  that  they  were  paid  by  him  on  account  of  an  exist- 
ing individual  debt  of  his  to  Yermilye  &  Oo. ;  that  they,  at 
the  time,  held  some  securities  as  collateral  to  this  debt,  but 
what  was  their  character  or  value  is  not  disclosed.  It  does 
appear,  however,  that  none  of  the  money  so  paid  ever  came 
back,  and  that  no  interest  of  the  town  in  the  transaction  wiu 
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recognized  or  m  any  manner  protected.  It  was  a  clear  con- 
Tersion  by  QrijggB  of  tfie  fund  to  his  own  nse,  wiich  was  con- 
sfnnmated'  before  the  commencement  of  his  second  official 
term,  and  for  which  an  action  on  his  first  official  bond  conid 
Bate  been  maintained'. 

We  think  Ihe  judge  erred  in  directing  a  verdict  for  the 
plaiirtifi,  and  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  ci>sts  to  abide  the  event. 

AH  concur. 

Judgment  reversed. 


Piatt  T.  Qotild  et  al..  Appellants,  v.  Henbt  K.  Booth  et  al.| 

Commissioners,  etc.,  Eespondents. 

Whei^  oommiailbneTS  of  ll^way,  in  coDstnieting  an  embanlEment  upon 
a  highway,  omit  to  put  thereinra  snffioient  culvwl  tocany  off  tlie  sar* 
face  water  from  adjoining  lands,  their  snoceaaors  in  <^oe'are  not  Uabla 
in  a  private  action  at  the  snit  of  the  owner  for  injuries  reeultuig  from 
the  accumulation  of  the  water  upon  said  lands  caused  by  the  embankment 

B  tMlM,*  that  commistionerB,  in  grading  highways;  are  not  bound  to  pro- 
vide a  channel  for  the  drainage  of  surface  w«tQr,  and'ate  naif  liai^fdr 
injuries  resulting  from  their  omitting  so  to  do. 

Submitted  March  27, 1576^;  decided  April  25,  1876.; 

Thb  nature  of  the  action  and  the  facts  are  sufficiently  set 
forth  in  the  opinion; 

* 
Gectge  MiUer  for  the  appellants.  Defendants  were  liable 
for  injuries  from  the  accumulation  of  water  on  plaintiffs' 
lands,  resultiiig  from  the  embankment.  {Pidey  v.  ClarTcj 
85  K  T.,  620,  521 ;  BUlows  v.  Sachetty  29  Barb.,  97 ;  Domat, 
616  [Ouflhion^  edj;  Morcm  v.  McCUa/ms^  63  Barb.,  185 ;. 
Waffles  V.  iT.  T.  C:  R.  R:  Co.,  58  id.,  413 ;  Vashb.  on  Ease- 
ments [3d  ed.],  §  6,  p.  450 ;  Kauffman  v.  Orxesmer,  26  Penn., 
W[\  Mwrti/n,  y  Riddle^  id.,  415 ;  LaMmore  v.  Dcuoisy  14  Du, 
161 ;  BoBsett  v.  SaUi^ury,  etc.,  43  K  H.,  569,  571 ;  BuUefr 
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V,  Peclt,  16  Ohio,  334;  Beard  v.  Murphy,  6  Vt.;  Sfiveei 
V.  Outts,  56  If.  H.,  433;  Oghum  r.  Conner^  46  Oal., 346;  18 
Jkm.  R.,  213 ;  Ang.  on  W.  O.,  §  108,  p.  146.) 

Win.  Widkhctm  tor  tibte  respondents.  Defendants  were  not 
liable  for  the  injuries  complained  of.  {Owrlinghonse  v.  Jacobs^ 
2»  N.  Y.,  29-7 ;  Ba/rOM  t.  Croziet,  17  3.  R,  439 ;  SmUh  v. 
TPW^A^,  27  Barb.,  621 ;  CamradT.  Jh^tees  of  Ithaca,  16  K 
T.,  158;  EkkokT.  TrusUes  €f  PlaU^ywrgh,  15  Barb.,  427; 
Gt)odaU  r:  Tuthda,  29  N.  T.,  459 ;  BaMtyy  v.  Sj^eeTy  2 
Vroom,  351 ;  Parks  r:  Nekx^ywrypcrt^  10  Gray,  29 ;  Waffles  v. 
if.  Y.  C.  B\  B.  Co..  SS  Barb.,  413 ;  Dickinson  y.  Worcester j 
7  Al.,  19 ;  iMlher  V;  TTia.  Cb;,  9  Onsh.,  171 ;  AsMey  y.  WdO- 
cMy  11  id:,  192*j  JPTa^  y.  Woreester,  18  Gray,  601. 

CHUBcni,  Ch.  J.  This  action  is  brought  against  defendants 
as  commifision«<s  of  Higfawf^s  of  the  town  of  Sonthold,  Suf- 
fott  county,  to  recoyer  damag^tiHeged  to  haye  been  sustained 
by  ti^e  phintifib  by  reason  of  an  insufficient  cuJyert  in  an 
embankment  in  a  highws^,  to  drain  the  surface  water  from 
the  low  lands  of  Ae  plaintifi  abutting  thereon.  The  plain- 
tiff was  nonsuited  at  tibe  triid  upon  the  ground  that  the  public 
W€K  not  bound  to  jirovide  a  diannel  for  the  drainage  of  sur- 
face water. 

I  do  not  see*  how  these  defendants  can  be  made  liable  in 
any  eyent.  They  did'  not  put  in  the  culyert,  nor  had  they 
any  penonal  connection  with  it.  The  embankment  was  made 
and  flie  culvert  ptit  in  by  their  predecessors.  The  most  that 
can  be  claimed  against  these  defendknts  ii^  that  they  neglected 
to  put  in  a  new  culvert.  It  is  not  shown  that  they  had  any 
funds  in  their  hands  applicable  to  this  purpose,  nor  that  the 
highway  would  be  benefited  by  such  a  repair.  We  have  not 
been  referred  to  any  authority  justifying  such  an  action.  In 
Garii^house  v,  Jacobs  {^  IC.  T.,  297)  it  was  held  that  com- 
missioners of  highways  are  not  liable  in  a  private  action  for 
mere  neglect  or  omission  to  keep  the  highways  of  their  towns 
in  repair.    To  hold  these  officers  liable  not  only  to  those  travel- 
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in^  the  highways  for  injnries  by  reason  of  defects  and  imper* 
f  e^ions  either  in  the  original  constmction  or  by  getting  out 
of  repair,  but  also  to  abutting  owners  for  consequential  injury 
to  their  lands,  would  impose  a  liability  more  extensive  than 
was  ever  contemplated,  and  one  which  has  no  just  legal  founda- 
tion to  rest  upon. 

It  is  not  absolutely  needful,  therefore^  to  consider  the  ques- 
tion upon  which  the  nonsuit  was  granted,  but  we  think  it  was 
right.  It  is  well  settled  that  the  owner  of  land  may  improve 
it  in  any  manner  he  sees  fit,  by  filling  up  or  otherwise,  without 
liability  to  an  adjoining  owner  by  reason  of  surface  water 
being  thereby  prevented  from  running  ott  as  before  from  his 
land.  (20  K  T.,  466 ;  2  Vroom,  851 ;  10  Gray,  29.)  The 
same  principle,  I  apprehend^  ^PP^^  ^  ^  construction  of 
highways  by  public  officers.  In  grading  a  highway  the  abut- 
ting owners  may  be  incommoded  in  this  respect;  but  such 
inconveniences,  when  consequent  upon  the  exercise  of  legal 
rights  by  others,  are  regarded  as  the  natural  consequence  of 
the  right  to  maintain  highways,  and  are  presumed  to  have 
been  contemplated  when  the  land  was  appropriated  for  that 
purpose,  and  afford  no  ground  of  action.  Culverts  sind 
sluices  are  proper  and  necessary  in  highways,  but  their  loca- 
tion and  manner  of  construction  are  very  much  within  the 
discretion  of  the  public  officers,  and  they  should  not  be  har- 
assed by  personal  actions  for  injuries  occasioned  by  inadvert- 
ence or  error  of  judgment^  nor  for  a  mere  omission  to 
perform  an  act  which,  although  proper  or  even  necessary  to 
prevent  incidental  injury,  when  the  performance  cannot  be 
exacted  as  a  legal  right  (Angell  on  Wateivcourses,  §  108, 
and  cases  cited.) 

In  this  case  it  was  quite  proper  to  put  a  culvert  in  the 
embankment  after  it  was  raised,  and  one  was  put  in,  but  it  is 
alleged  that  it  was  not  deep  enough  to  drain  the  surface  water 
from  the  plaintiff's  land.  I  do  not  think  the  plaintiff  had  a 
legal  right  to  demand  that  the  defendants  should  lower  it,  and 
had  no  right  of  action  if  they  refused. 

It  is  very  rare  that  public  officers  fail  to  properly  perform 
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diaoretionaiy  duties  in  these  respects,  but  if  they  are  remiss 
they  may  be  superseded  by  others  who  are  more  vigilant.  For 
snoh  errors  or  omissions  private  actions  will  not  lie. 

The  authorities  relied  upon  by  the  counsel  for  appellants 
are  not  applicable.  Waffle  r.  27ie  New  York  Central  HaH" 
road  Company  (58  Barb.,  413)  merely  decides  that  a  person 
may  drain  his  own  land  into  a  running  stream  without  lia- 
bility to  an  action,  although  such  drainage  causes,  at  times, 
an  increase  of  the  volume  of  water  in  the  stream  to  the 
damage  of  owners  below.  Moron  v.  McOleams  (63  Barb., 
185)  decides  that  an  overseer  of  highways  is  liable  for  turn- 
ing a  natural  water-coune  or  the  natural  course  of  a  surface- 
water  drainage  so  as  to  cast  the  water  upon  the  lands  of  an 
owner  of  lands  abutting  the  highway  where  it  had  not  been 
previously  accustomed  to  flow.  There  it  was  held  that  the 
overseer  committed  a  wrongful  act  by  casting  water  upon 
another's  land  producing  an  injury,  and  it  was  held  analogous 
to  casting  any  other  material  there. 

It  is  unnecessary  to  pass  upon  the  correctness  of  that  decision, 
as  it  was  quite  different  from  this.  In  the  case  at  bar  there 
was  the  exercise  of  a  lawful  act  upon  one's  own  premises,  and 
the  complaint  is,  that  the  plaintiff  is  thereby  inconvenienced, 
in  that  the  surface  water  which  would  otherwise  have  run  over 
the  highway,  is  now  prevented,  to  some  extent,  from  so  doing. 
The  authorities  are  uniform  in  maintaining  a  distinction 
between  an  interference  with  a  running  stream,  and  the  exer- 
cise of  lawful  dominion  over  one's  own  property  which  con- 
sequentially interferes  with  surface  drainage.  (Angell  on 
Water  Courses,  §  108,  and  cases  cited ;  29  N.  Y.,  459.) 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Haby  J.  TiiBNEBy  Administratrix,  etc.,  Eespondent,  v.  Gxosos 
F.  Eelles,  Impleaded,  etc.,  Appellant. 

JR  9eems,  the  general  rule  that  an  indoiser  of  a  promissory  note  con- 
tracts that  the  instrument  itself  and  the  antecedent  signatures  are  genu- 
ine does  not  apply  where  the  holder  has  procnred  an  indorsement  upon 
a  f oiged  note  with  knowledge  of  the  iotgNy  and  upon  a  representatioB 
to  the  indorser  that  it  was  genuine,  or  where  the  holder  received  the 
note  after  maturity  and  without  consideration  from  one  who  so  pro- 
cured the  indorsement. 

G.  haying  failed  in  the  butchering  business,  his  brother  H.  bought  out  the 
business,  and  authorized  G.  to  carry  it  on  in  his  name.  H.  told  £.,  of 
whom  G.  had  been  in  the  habit  <^  purchasing  catUe  for  the  buauiess, 
that,  as  he  was  carrying  on  the  business,  he  would  be  responsible  for  all 
cattle  sold  to  G.  It  was  necessary  and  had  been  customary  to  give 
notes  for  cattle  purchased.  G.  signed  the  name  of  H.  to  notes  given  to 
S.  for  cattle,  which  defendant  K.  indorsed  upon  the  representation  of 
£.  that  H.  had  signed  them.  Defendant  knew  the  facts  as  to  method 
of  conducting  the  business,  and  had  indorsed  a  large  number  of  notes 
signed  in  the  same  way.  In  an  action  upon  the  notes,  held,  that  the 
'  facts  authorized  an  inference  that  G.  had  authority  to  sign  notes  in  the 
name  of  H.,  and  so  justified  a  ilnding  that  the  notes  were  made  by  H. 

defendant  having  given  evidence  tendfaig  to  ehow  tiiat  S.  hiduced  G.  to 
eign  the  name  of  H.  to  the  note,  knowing  that  G.  had  no  authority,  and 
after  authority  was  sought  to  be  proved  by  the  circumstances  above 
stated,  E.,  as  a  witness  for  plaintiff,  was  allowed  to  testify,  under  objec- 
tion and  exception,  that  at  the  time  G.  signed  he  supposed  and  believed 
that  G.  had  authority  so  to  sign.    EkUi,  no  error. 

Also,  held,  that  it  was  competent  to  prove  that  E.  gave  credit  to  H.  after 
the  conversation  with  him  above  stated. 

(Argued  April  12,  1876;  decided  April  25, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  second  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  upon  four  promissony  notes  alleged  to  have 
been  made  by  defendant  Henry  Beges  and  indorsed  by  defend- 
ant KeUer,  which  notes  were  given  to  William  Elliott  for 
cattle  delivered  to  George  Beges,  who  signed  the  name  of 
Henry  to  the  notes  with  the  knowledge  of  EUiott.    Keller. 
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indorsed  upon  the  representation  of  EDiott  that  the  notes' 
wore  executed  by  Hexuy,  Elliott  tranitfc^rred  the, notes  after 
maturity  and  without  condderation  to  plaintifi.  The  further 
facts  appear  sufficiently  in  the  opinion. 

Samud  Scmd  for  the  appellant  The  referee  erred  in 
admitting  the  evidence  as  to  what  Elliott  supposed  about ' 
George's  authority  to  sign  Henry's  name.  {Nichols  v.  King- ' 
dam  Co,,  56  N.  T.,  618.)  It  was  irrelevant  to  the  issue' 
whether  Keller  had  bought  cattle  fhrough  Elliott.  {Oreefn,  v. ; 
Dishrow,  56  N.  T.,  334.) 

O.  Close  for  the  respondent. 

Chitrch,  Ch.  J.  Although  the  general  rule  is  that  an 
indorsement  of  a  promissory  note  amounts  (among  other 
things)  to  a  contract  that  the  Instrument  itself  and  the  antece- 
dent signatures  thereon  are  genuine  (Stoiy  on  Promis.  Notes, 
§  135),  yet  I  apprehend  that  no  such  liability  could  be  enforced  * 
by  a  holder  who  procured  an  indorsement  upon  a  forged  note' 
with  knowledge  of  the  forgery,  and  upon  a  representation  to 
the  indorser  that  it  was  genuine.  That  is  the  defence  set  up 
in  this  case  as  against  Elliott,  to  whom  the  note  was  given ; 
and  the  plaintiffs  intestate  occupies  no  better  position  than  he 
does,  having  received  it  without  consideration,  and  after  due. 

The  name  of  Henry  Reges  was  signed  to  the  note  by  his 
brother,  Gteorge  Reges,  and  was  indorsed  by  the  defendant  * 
Keller,  their  brother-in-law,  and  it  was  claimed  on  the  trial' 
that  the  note  was  signed  without  authority,  with  the  knowl- 
edge of,  and  at  the  request  of  Elliott,  the  holder,  and  that  the 
latter  procured  the  indorsement  of  Keller  upon  the  false  rep-  * 
resentation  that  Henry's  signature  was  genuine.     On  the 
other  hand,  it  was  claimed  on  behalf  of  the  plaintiff,  that 
George  Eeges,  having  failed  in  the  butchering  business,  thQ 
same  was  carried  on  in  the  name  of  Henry,  by  Greorge,  who 
was  fully  authorized  to  make  contracts,  give  notes  and,  gener-* 
ally,  to  transact  the  business  a£  an  agent  for  Henry.    The  noto 
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waft  giyen  for  cattle  purchased  for  the  bnamoBS  carried  on  hj 
Qeorge. 

An  examination  of  the  case  ahowa  a  direct  and  lamentable 
Qonflict  of  evidence  between  the  parties  and  principal  actora 
in  the  tr^msaction ;  the  brothers  Beges  and  the  def  aidant  Kel- 
ler maintaining  the  claim  of  the  defendant,  and  Elliott  cor- 
roborated, as  to  some  circmnstances,  that  of  the  plaintifE.  The 
radical  disqrepancj  between  these  witnesses  as  to  the  material 
f  |M}ts  within  their  personal  knowledge  cannot  be  attributed  to  • 
mistake  or  misrecoUeetion,  and  the  mantle  of  charity  is  not 
broad  enongh  to  save  seme  of  them  from  the  charge  of  int^i* 
tional  misstatement  The  case  furnishes  one  illustration, 
apiong  many  of  .daily  occurrence  in  courts  of  justice,  against 
the  policy  of  allowing  interested  perscMis  to  W  sworn  in  their 
own  behatf,  upon  the  ground  that  it  is  a  temptation  too  great 
f^r  human  nature  to  withstand — a  policy  as  to  which  there  is 
a^diversity  of  opinion,  but  with  which  as  a  court  we  have  no 
concern.  It  is  not  our  jHrovince  to  pass  upon  the  facts.  The 
referee  decided  in  favor  of  the  plaintiffs  evidence  and  found, 
as  a  fact,  that  the  notes  were  made  by  Henry  Eeges.  This 
finding  wiQ  be  sustained  if  George  Beges  had  authority  to 
sign  Henry's  name ;  and  if  there  is  any  legal  evidence  justir 
fying  the  referee  in  finding -the  fact  of  George's  authority  the  • 
judgment  will  be  sustained,  even  though  we  might,  upon  the 
evidence,  come  to  a  different  conclusion.  I  have  carefully 
examined  the  evidence  and  I  think  there  is  Plough  to  justify 
the  finding.  It  tends  to  show  that,  when  George  failed, 
Henry  bought  the  establishment  and  authorized  George  to 
carry  on  the  business  in  his  name ;  that  he  told  Elliott  that  he 
woiold  be  respoiisible  for  all  cattle  sold  to  George,  as  he  was 
carrying  on  the  business ;  that  the  giving  of  notes  was  neces- 
sary and  had  been  customary  in  purchasing  cattle ;  that  the 
defendant  knew  all  the  facts^  and  indorsed  a  large  number  of 
notes,  knowing  that  they  were  signed  in  the  same  way.  From 
these  general  facts  the  referee  might  infer  an  authority  to  give 
notes  and  do  any  thing  necessary  and  usual  in  prosecuting  the 
lousiness ;  and,  for  the  purpose  of  passing  upon  this  question. 
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^  must  asBime  diat  the  referee  gare  eredit  to  the  witneeeei 
who  testified  on  behalf  of  the  phuntifL 
:  The  ezeeption  to  the  deciaon  overmling  the  objection  to 
tbe  qnesdoa  to  EQiott,  whether  he  snppoeed  and  believed,  at 
tbe  time  Gtoorge  signed  Henry's  name  to  the  notes,  thai 
Geodrge  had  authoritj  to  thus  sign  them,  is  not  tenable.     The 
defendants  had  before  put  in  eridenoe  tending  to  prove  that  * 
Elliott  requested  Heniy  to  sign  the  notes,  knowing  that  he  had' 
no  4u!thonty«    The  faet  of  authority  was  sought  to  be  proved 
hj  cirenmstances  whidi  were  not  conclnsive  and  might  be* 
true,  and  yet  Elliott  might  know  that  no  authority  existed. ' 
To  rebnt  ^nch  an  inference  it  was  competent  to  ask  what  the 
fact  of  his  belief  was  at  the  time.    It  was  not  competent  upon 
the  question  of  authority,  but  if  it  was  competent  for  any  pur- 
pose it  was  sufficient.  56  New  York,  618,  is  not  applicable. 

The  fact  that  Elliott  gave  credit  to  Henry  for  cattle,  after ' 
the  eonFexsation,  was  also  competent;  it  diowed  diat  he  acted' 
iqion  the  aathority  Henry  had  given  him,  and  tended  to  cor- 
roborate the  &et  of  such  authority.    The  two  other  excep-  - 
tions  were  not  well  taken.    The  evidence  tended  to  show  the 
nntmier  in  wluch  catde  were  purchased,  and  that  the  defend- 
ant was  oottoemed  in  di£ferent  ways  in  purchasing  them  for 
Beges. 

The  judgment  must  be  affirmed. 

All  concur. 

Juii^;ment  affrmed. 


WtLUAu  H.  PopsAic,  Appellaat)  vJWtujum  A.  Oolx  et  aL, 

SorvivoiB,  etc.,  Bespondents. 

To  entitlo  a  party  to  relief  for  an  alleged  infringement  of  a  trade-mark» , 
tbe  resemblance  of  the  tfannlated  to  the  genuine  tnde-mark  must  be 
■ueh  as  to  amoont  to  a  falae  representation,  which  is  UaUe  to  deceive 
thaimblie  aad  eaahle  the  Imitatar  to  pass  off  his  goods  at  those  of  ths^ 
person  whoae  trade-marlc  is  imitated.  When  oidiaary  attention  on  the 
part  of  customers  will  enable  them  to  discriminate  between  the  trade- 
■aaits  of  different  parties,  the  court  wiU  not  ial^ere. 
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.  Pbdntiff*  a  dealer  in  refined  lard,  stamped  \i^n  tbe  eaaa  in  wUefa  it 
put  up  for  sale  the  figure  of  a  large  fat  hog,  which  he  elaUucd  aa  a 
trade-mark;  above  the  figure  was  his  own  name  and  the  words  "  prime 

'  leaf  lard."  Defendants,  who  were'  engaged  in  the  same  business,  under 
the  firm  name  of  "  H.  X  Wilcox  ft  Co.,"  stamped  upon  their  packag«8 
ja  globe,  with  a  small»  gaunt  wild  boar  on  top.  Over  this  was  the  finn 
Bame,  and  below  it  the  words  "prime  leaf  lord."  The  letters  md 
arrangement  of  the  two  were  entirely  different.  In  an  action  to  restrain 
the  use  of  die  dgure  of  a  hog,  to  which  the  plaintiff  claimed  the  right 
tx>  exclusive  use,  as  a  trade-mark,  hsld.  that  no  fmuduleat,  deceptive 

-  imitatioa  was  established,  aa  there  was  no  siidi  resemblance  beTween  the 
two  devices  or  symbols  as  to  deceive  a  purchaser  of  ordinary  caution ;  that 
neither  defendant's  device  alone,  nor  that  in  connection  with  his  entire 
brand  and  max^,  amounted  to  a  representation,  direct  or  indirect,  that 

*  the  article  they  sold  was  manufactured  by  i)Iaintift ;  and  that,  therefore, 
the  aetioa  was  not  m«ifi>alnable> 

As  to  whether  plaintiff  could  appropriate  to  hia  own  use»  aa  a  trade-mark, 
the  picture  of  the  animal  from  which  not  only  his  own,  but  the  lord  of 
all  other  dealers  and  manufacturers  is  derived,  particularly  when  the 

'  some  symbol  has  been  used  indiscriminately  by  dealers  in  lard  and 
other  products  of  the  slaughfeered  aohnal,  qwrn^, 

(Argued  April  18, 1876;  deckled  AprU  25^  18T6.) 

Ajpybai^  from  order  of  the  Gooeral  Term  of  the  Superior 
Ooort  of  the  city  and  oounty  of  I^ew  Ygrk  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  at  Special  Term.  (Baported  below,  6  J.  &  S^  274 ; 
14  Abb.  [N.  S.],  206.) 

This  action  was  brought  for  an  alleged  ipf rip^ment  of 
plaintifPs  trade-mark. 

Plaintiff  was  engaged  in  the  bufiiness  of  refining  and  pack- 
ing lard  for  transportation,  as  was  also  the  defendants. 
^laiotijE  eUiiAed  ibe  exoiusive  ri^f  to  use  in  his  bosiaess, 
as  a  symbol  or  device^  the  figure  of  a  hog,  and  asked  that 
defendants  be  restrained  from  using  any  brand,  device  or  mark 
representing  the  figure  of  a  pig  or  hog,  on  any  lard  or  package 
.of  lard  put  up  oi  sold  by  them.. 

•  The  facta  aa  found  aad  a^  appear  by  the  exhibita  weiv  in 
eubstanee  as-  follows : 

For  more  than  the  twerty-five  years  prior  to  this  action, 
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brge  quantitiea  of  lard  in  a  enide  or  natural  state  hay« 
been  sent  from  other  parts  of  this  country  to  New  York  and 
there  dealt  in  as  artides  of  trade  and  commerce,  and  during 
that  time  there  has  been  in  the  city  and  neighborhood  a  hnsi'^ 
ness  of  refining  such  crude  or  natural  lard.  The  product  oif 
such  business  was,  among  other  names,  called  refined  lard« 
Bcfined  lard  is  whiter  and  harder  tlian  crude  or  natural  lard^ 
and  better  fitted  to  be  sent  to  hot  climates ;  but  refining  does 
not  change  its  appearance,  except  to  the  eye  of  an  expert  It 
had  a  better  price  in  market.  The  best  quality  both  of  crude 
lard  and  of  refined  lard  has  been  commercially  known  as  prime 
leaf  lard.  During  that  time  the  commercial  demand  tor 
refined  lard  has  been  for  the  purpose  of  shipping  it  to  or 
through  tropical  climates,  and  of  crude  lard  for  the  purpose 
of  supplying  other  markets.  Befined  lard  has  been  packed 
for  exportation  in  tin  and  wooden  vessels,  but  mostly  in  tin. 

The  plaintiff  has  been  for  fifteen  years  before  this  action  in 
the  business  of  making  and  selling  refined  lard,  and  during 
that  time  has  in  that  business  packed  the  lard  made  by  him 
for  sale  in  tin  cases  and  pails,  and  in  wooden  keg3,  tubs,  bar- 
rels and  tierces,  and  habitually  and  generally  stamped  or 
painted  upon  such  packages  a  fiigore  of  a  swine,  together  with 
words  showing  the  quality  of  the  lard,  and  his  name  and  place 
of  business.  The  figure  thus  used  by  the  plaintiff  represeints 
a  large,  fat  hog.  Above  it  was  plaintiff's  name  and  the  words 
^'pureleaf  krd.'* 

The  figure  of  a  hog  had  been  used  by  other  persons  engaged 
in  selling  refined  lard,  but  had  not  been  used  in  the  trade 
upon  tin  vessels  containing  refined  lard.  During  the  last  fif- 
teen years,  in  many  instanees,  barrels  and  tierces  and  otkor 
wooden  vessels,  containing  natural  or  crude  lard  or  some  parts 
of  the  hog,  as  ham  or  bacon,  on  which  vessels  were  painted  or 
stencilled  the  figure  of  a  pig  or  hog,  have  been  sent  in  the 
usual  course  of  trade  by  various  persons  in  the  west  and  othek* 
parts  of  this  country  to  this  city  and  here  dealt  in.  In  trade, 
such  crude  or  natural  lard  or  parts  of  the  hog  have  not  been 
into  market  here  in  tin  eases  or  packages.     For  some  yean 
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before  the  bringing  of  this  action  the  refined  lard  made  and 
sold  by  the  plaintiff  hag  been  in  trade  in  this  eit j^  and  in 
foreign  places  to  which  it  was  exported,  generally  known  and 
recognized  and  distingnished  from  the  refined  lard  made  hj 
otheni  by  the  figure  <rf  the  pig  or  hog  placed  upon  it  by  him 
as  stated  aboye,  and  it  was  commereially  8p(^en  or  written  of 
as  lard,  of  Popham's  pig  brand  or  of  the  pig  brand  In  the 
antumn  of  1872  the  defendants  were  refiners  of  lard  in  this 
city,  and  having  sold  a  laige  quantity  of  lard  for  exportation 
to  Sonth  America,  padded  such  lard  in  tin  vessels  of  the  size 
and  form  usual  in  the  trade,  and  upon  such  vessels,  together 
with  their  firm  name,  to  wit,  "  W.  J.  Wilcox  &  Co.,"  place 
of  business  and  words  signifying  the  quality  of  the  lard,  placed 
the  figure  of  a  swine.  Beneath  this  figure  they  also  placed 
tiie  figure  of  a  sphere  or  hemisphere,  upon  which  the  hog 
was  represented  as  standing.  The  figure  of  the  swine  was 
smaller  than  that  used  by  plaintiff,  and  was  so  shaped  as  to 
represent  a  wild  boar,  gaunt  and  thin.  The  firm  name  was 
above  the  device  and  below  it  the  words  ^^  prime  leaf  lard." 
The  letters  were  of  di£Eerent  size  and  entirely  different. 
«  As  conclusions  of  law  the  court  found  that  the  plaintiff  has 
the  exclusive  right  to  use  upon  packages  of  refined  lard  made 
by  him  the  said  figure  or  mark  of  the  swine,  and  that  the 
defendants  have  not  the  right  to  place  or  use  upon  packages 
of  refined  lard  the  figure  or  mark  of  a  swine ;  that  thede&nd- 
ants  should  be  perpetually  restrained  and  enjoined  from  using 
or  placing  upon  packages  of  refined  lard  not  made  by  plain- 
tiff the  figure  of  a  swine,  as  above  found  to  have  been  used  by 
them,  or  any  imitation  or  likeness  of  the  figure  of  a  swine, 
used  by  the  plaintiff  as  above  found. 
Judgment  was  entered  acoordin^y. 

iSl  i^  Ccwd/rey  for  the  appellant.  Plaintiff  had  a  right  of 
property  in  the  figure  of  a  hog  and  the  words  ^^  pig  brand  " 
used  by  him  as  a  trade-mark,  and  was  entitled  to  be  protected 
in  the  use  of  them.  {Fetlridge  v.  WeOs,  4  Abb.,  146;  OiUoU 
y.  Eet&rlropkj  48  K.  Y.,  379 ;  ArMtik.  2^g.  Co.  v.  Spear^  8 


MM.]  PoTOAH  «w  Cau.  78 

Opinion  <tf  Uw  Oowrt»  par  Aluv,  J. 

Stndf.,  605 ;  SU>k€9  v.  La/ndrc^,  17  Barb.,  612 ;  i;20«9  ,t. 
Bloomer,  23  id.,  609 ;  dark  y.  Glark,  25  id.,  79;  Bkinffh. 
W.  X.  Cb.  V.  Jdasuryy  id,  418{  Hovmrd  v.  Senriqttee^^  3 
Sandf.,  727 ;  if<?J.m;r«i09  ▼.  .fitfM«^  10  L.  T.  R,  443 ;  Ser^oo 
V.  ProvezendOy  1  L.  R.,  Ck,  197 ;  CaswM  v.  David,  58  N. 
Y.,  234;  7by2or  v.  ffiK^M,  59  id.,  334;  Pqpham  v.  Fi^mv, 
14  Abb.  [N.  S.],  206;  WiL  Eq.,  206;  Taylor  v.  Carpenter, 
11  Pa^,  292 ;  BumeU  v.  PAoZw,  42  K  Y.,  594;  FiOey  y. 
^OM?^,  44  Mo.,  168 ;  jEdeMein  y.  jEddstem,  1  DeG.,  J.  & 
&,  185.)  If,  in  the  imitation  of  a  trade-nuurk,  there  is  such  a 
resemblanoe  to  the  original  as  la  calculated  to  mislead  pur- 
chasers, it  is  a  yiolation  of  it.  {KnM  y.  Jforffon,  2  Keene,  218 ; 
McCartney  y.  Garhartj  45  Mo.,  693 ;  LocJeioood  y.  Jioatwiak, 
8  Balj,  521 ;  Williams  y.  Jolmson,  2  Bosw.,  1 ;  Partridge  y. 
Menck,  2  Barb.  Oh.,  101 ;  Swift  y.  Day,  4  Robt.  611 ;  MateM 
y.  Flanagan,  2  Abb.  [N.  S.],  459 ;  Bininger  y.  Fo^^Zm,  28 
How.,  206 ;  Upton  on  Txademarks,  221.) 

Wm.  F.  Shepa/rd  for  the  respondents.  Plaintiff  had  not 
an  exdnsiye  right  to  use  the  symbol  of  a  hog  as  a  trade-mai'k. 
{OiUaU  y.  EUerbrook,  Oox  Am.  T.  M.  Gas.,  347;  Siohee  y. 
Laundgraff,  17  Barb.,  608 ;  W<^fe  y.  Owlard,  18  How.  Pir., 
64;  Bimnger  r.WatUee,  28  id.,  206;  Carwin  y.  Daly,  7 
Bosw.,  222;  CaMeU  y.  Dame,  58  N.  Y.,  228.)  There 
was  no  such  similarity  between  iha  two  brands  or  labels 
as  to  entitle  plaintiff  to  the  relief  demanded.  {Amosk.  Mfg. 
Co.  y.  Spear,  2  Dner,  607 ;  Swift  y.  Day,  4  Bobt,  611 ; 
Snowden  y.  Nooth,  Hop.  Ch.,  347 ;  Paairidge  y.  Menck,  2 
Saudi  Oh.,  101 ;  2  Bai^.  Oh.,  101;  OoOodofy  y.  Bavrd,  4 
PhiL,  139 ;  St&phene  y.  i^  6^011^,  7  Sob.,  343 ;  Rowley. v^ 
Houghton,  2  Brews.  [Peon.],  308;  Met.  Mfg*  Co.  y.  ^Im.  JL 
O.  Co.,  Oox  Am.  T.  M.  Oas.,  707;  Brown  on  T.  M.,  §  333.) 

Allszt,  J.    The  eyidence  is  that  the  imprint  or  picture  of 

a  hog  has  been  used  for  many  years  by  dealers  in  the  different 

products  of  that  animal,  as  ham,  bacon  and  lard,  by  being 

painted  or  stendled  upon  the  packages  containing  those  dif 
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ferent  articles ;  but  it  would  seem  that  it  was  first  used  bj 
being  printed  or  stamped  npon  packages  of  refined  lard  by 
the  plaintiff.  That  article  does  not  differ  essentially  in  appear- 
ance from  erode  lard,  and  the  two  can  only  be  distingoished 
by  experts.  The  refining  of  lard  f  <m*  market  is  of  compaw^ 
tively  recent  origin,  and  the  process  is  principally  resorted  to 
when  the  lard  is  intended  for  shipment  to  warm  climates. 
The  sign  or  symbol  may  be  employed  with  eqnal  truth  in 
respect  to  any  parts  of  the  dead  swine  or  the  products  of  that 
animal  put  up  for  sale,  and  no  one  dealer  has  a  greater  right 
than  any  other  to  appropriate  it  to  his  own  purposes.  A 
serious  question  might  be  made  as  to  the  right  of  the  plaintiff 
to  appropriate  to  his  exdusive  use  as  a  trade-mark  the  picture 
of  the  animal  from  which  not  only  his  lard  but  the  lard  of  all 
other  dealers  and  manufacturers  of  lard  is  derived,  especially 
when  the  same  emblem  or  symbol  has  been  used  by  dealers  in 
lard  and  other  products  of  the  slaughtered  hog  indiscrimi- 
nately as  they  have  had  occasion.  But,  passing  this  question, 
there  are  other  difficulties  in  the  plaintiff's  case  which  are 
insuperable. 

The  judgment,  which  was  reversed  at  General  Term,  }ji 
substance,  declared  the  brand  or  mark  used  by  the  defendants 
representing  the  figure  of  a  hog  or  pig  upon  their  packages  of 
lard,  was  a  fraudulent  imitation  of  the  figure  of  the  same 
animal,  adopted  and  used  by  the  plaintiff  as  a  trade-mark,  cal- 
culated to  deceive;  and  adjudged  that  the  plaintiff  was 
entitled  to  the  exclusive  use  of  the  symbol  as  a  trade-mark 
upon  lard,  and  perpetually  enjcnned  the  defendants  from  using 
or  placing  such  symbol  or  device  upon  any  package  of  lard 
traded  in  or  put  up  or  sold  by  them. 

The  imitation  of  a  trade-mark  with  a  design  to  deceive  the 
publie,  and  whieh  is  liable  •  to  deceive  them  and  enable  tbe 
imitator  to  pass  off  his  goods  as  those  of  him  whose  trade- 
mark is  imitated,  is  a  fraud  upon  the  latter  and  a  false  repre- 
sentation to  the  publie,  and  the  injured  party  may  have  relief 
to  the  extent  that  the  imitation  is  deceptive  and  liable  to  mis- 
lead*   The  purpose  of  all  fraudulent  imitations  of  trade-markf 
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ifl  to  impose  the  goods  of  the  f  raudxilent  actor  upon  the  public 
as  those  of  the  owner  of  the  mark,  and  when  the  imitation 
.issttch  tliat  the  snccesa  of  the  design  is  probable,  a  court  will 
interfere  by  injnnetiaa  and  grant  relief  against  the  fraud. 
J3ut  to  entitle  a  partj  to  relief  the  resemblance  of  the  simi^ 
lated  to  the  genuine  trade-mark  must  amount  to  a  false  repre- 
jfientation  of  the  facts  indicated  by  the  genuine  mark,  that  i% 
<d  the  manufacture  or  proprietorship  of  the  article.  {Amo9^ 
keag  Manuf.  Co.  v.  Spear,  2  Sand.  S.  C.  Eep.,  599.)  Words 
or  phrases  which  indicate  the  character,  kind,  quality  and  com- 
position of  an  article  of  manufaeture  cannot  be  appropriated 
by  tlie  manufacturer  to  his  own  use  as  a  trade-mark.  {Oas^ 
well  V.  Davi^,  68  K  T.,  223  ;  Taylor  v.  OiUieSy  59  id.,  331.) 
There  is  no  objection  taken  to  any  part  of  the  brand  or  label 
of  the  defendants  sare  only  the  exhibition  thereon  of  the 
figure  of  a  wild  boar.  Every  other  part  of  it  descriptive  eft 
the  article,  ^^  prime  leaf  lard/'  and  the  names  of  the  mauU'* 
facturers,  "  W,  J.  Wilcox  &  Co.,"  although  in  substance  the 
same  aa  that  upon  the  plaintifPs  brand  or  mark,  except  that 
the  latter  has  his  own  name  thereon  as  the  manufacturer,  ia 
eonceded  to  be  innocent  and  lawful.  Tlie  defendants'  trade- 
piark  is  not  the  same  aa  that  used  by  the  plaintiff.  They  have 
upon  their  packages  the  imprint  of  an  animal  of  the  same 
genus  as  that  appearing  upon  the  plaintiff's  packages,  but 
entirely  unlike  in  appearance  and  characteristics,  and  placed 
mpon  a  globe,  which  does  not  appear  as  a  part  of  tlie  plaintiff's 
trade-mark*  The  question  in  thia^  as  in  every  other  case,  is^ 
whether  there  is  such  resemblance  between  the  two  aa  to 
deti^ve  a  purchasear  using  ordinary  caution.  The  difference 
IS  so  palpable  here  that  no  one  can  be  deceived.  Tl^  shap» 
and  general  appearance  of  the  pictured  animals  upon  the  two 
brands  and  their  .position,  the  one  upon  a  globe  and  the  other 
without  such  support ;  the  one  representing  a  small,  lank  and 
lean  wild  boar,  and  the  other,  a  large,  fat,  well-conditioned 
domestic  animal,  are  so  entirely  dissimilar  that  the  one  can 
hardly  be  said  to  be  an  imitation  of  the  other,  and  clearly  not 
a  fraudulent  or  deceptive  imitation.    The  brands  and  letter 
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ing  descriptive  of  the  aitidey  and  giving  the  names  of  the 
pkintiff,  and  defendants,  respectivelj,  as  mannfactnrera,  aie 
entirely  unlike  in  arrangement,  size  of  the  letters,  and  general 
form  and  appearance^  insomnch  that  no  one  conld  mistake  the 
packages  of  the  defendants  for  those  of  the  plaintiff.  It  is  said 
by  Lord  Cbaitwobth,  in  Tke  ZeaiAer  Cloth  Company  y.  2^ 
American  Zeatker  Cloth  Company  (11  Honse  of  Lords  Cases, 
622),  that  the  gist  of  the  complaints  in  all  these  cases  is  that  the 
defendant,  by  placing  the  plaintiff's  trade^nark  on  goods  not 
manofactored  by  the  plaintiff,  has  induced  persons  to  pnrdiase 
them,  relying  on  the  trade-mark  as  proving  them  to  be  of  the 
plaintiff's  manufacture,  and  that  this  necessarily  supposes  some 
familiarity  with  the  trade-mark.  We  may  say  in  this  case,  as 
was  said  by  the  court  in  that,  that  to  any  one  at  all  acquainted 
with  the  plaintiff's  trade-mark  there  could  not  be,  even  on  the 
most  cursory  glance,  any  deception.  There  was  no  representa- 
tion, direct  or  indirect,  by  the  use  of  the  device  or  symbol, 
whether  by  itself  or  in  connection  with  the  entire  brand  and 
mark  of  the  defendants,  that  the  article  which  they  sold  was 
manufactured  by  the  plaintiff.  The  court  is  not  bound  to 
interfere  where  ordinary  attention  will  enable  purchasers  to 
discriminate  between  the  trade-marks  used  by  different  parties. 
The  maxims  "  VigUantibtu  non  dormientihtu  leges  enhservir 
unt^^  was  applied  by  Lord  Caanworth  in  the  case  last  cited, 
and  the  principle  was  affirmed  in  Partridge  v.  Menck  (2  Sand. 
Oh.,  622),  affirmed  by  the  chancellor  (2  Barb.  Ch.,  101),  and 
in  this  court,  but  not  reported ;  see,  also,  Snowden  v.  Noah^ 
(Hop.  Ch.  R,  89G) ;  Stohee  v.  I/mdgraff{Vl  Barb.,  608). 

The  order  granting  a  new  trial  must  be  affirmed,  and  judg- 
ment absolute  for  the  defendants. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


18}6*]  Van  Exubisk  t^.  Cobkins  et  aL  77 


Statement  of  case. 


HxLBN  H.  Van  Eeubxn^  hj  Guardiaji,  etc.,  Appellanty  «i. 
Maboabet  Oobkinb  et  aL,  Bespondenta. 

A.  payment  upon  a  bond  and  mortgage  made  by  the  mortgagor  to  the 
mortgagee,  after  an  assignment  thereof  by  the  latter,  when  made  in 
good  faith,  without  notice,  actual  or  constructiye,  of  the  assignment, 
is  valid. 

The  fact  that  payment  was  made  before  due  is  no  evidence  of  bad  faith; 
nor  is  a  want  of  good  faith  to  be  inferred  from  the  facts  that  the  bond 
and  mortgage  were  not  produced  and  payment  indorsed  thereon  when 
-  made;  or  were  not  produced  when  payment  in  full  was  made,  and 
satisfaction  of  the  mortgage  executed,  or  that  no  inquiries  were  made 
in  regard  to  them;  a  failure  to  produce  the  instruments  is  not  sufficient 
to  put  the  mortgagor  upon  inquiiy. 

A  receipt  given  by  the  mortgagee  at  the  time  of  payment  is  proper 
evidence  in  an  action  by  an  assignee,  as  part  of  the  res  ffesta. 

Where  a  mortgage  which  has  been  assigned,  but  the  assignment  not 
recorded,  is  satisfied  of  record  by  the  mortgagee,  a  subsequent  mort- 
gagee is  a  "  subsequent  purchaser,"  within  the  recording  act  (1  R  S.« 
'792;  g§  87,  88);  and  as  to  him  the  asngnment  is  void. 

(Ai^ed  April  14, 1876;  decided  April  85, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Comt  in  the  second  judicial  department  affirming 
a  decision  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Tenn,  (Reported  below,  4  Hun, 
129.) 

This  was  an  action  to  foreclose  a  mortgage  executed  Sep- 
fember  1,  1865,  by  Michael  Corldns  and  wife,  to  secure  a 
bond  of  said  Corkins  given  to  Thomas  Geoige  and  Enoch 
Carter. 

On  the  SOth  June,  1866,  said  bond  and  mortgage  were 
assigned  by  the  mortgagees  to  one  John  Hill,  Jr.,  and  through 
various  intevmediate  assignments  were  transferred  to  plaintiff. 
Kone  of  the  assignments  were  recorded  until  after  August, 
1874.  Oorkins  made  various  payments  to  Oeorge,  one  of  the 
mortgagees,  some  of  them  before  due,  and  in  July,  1868,  paid 
the  balance  unpaid  in  full;  and  thereafter,  in  January,  1871,  the 
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mortgagees  executed  a  satisfaction,  which  was  duly  filed,  and 
the  mortgage  satisfied  of  record.  The  papers  were  not  pro*, 
duced  at  tlie  times  of  payment,  or  at  the  time  the  satisfaction- 
piece  was  given,  and  it  does  not  appear  that  any  inquiries 
were  made  in  reference  thereto.  Receipts  were  given  for  the 
various  payments  when  made.  These  were  offered  in  evi- 
dence, were  objected  to,  and  received  under  objection  and 
exception. 

The  court  found  that,  "  all  of  said  payments  were  made  by 
said  Corkins^  without  any  knowledge  or  notice  whatever 
that  said  George  and  Carter  had  ever  assigned  or  transferred 
the  said  bond  and  mortgage  to  any  person  whatever." 

On  November  12,  1870,  the  defendant  The  Newburgh 
Savings  Bank  loaned  to  Corkins  $1,000,  and  took,  as  security, 
a  mortgage  on  said  premises,  which  mortgage  was  duly 
recorded  November  14,  1870.  Previous  to  making  such  loan, 
said  bank  caused  the  records  to  be  searched,  and  made  such 
loan  relying  on  the  facts  that  the  premises  were  unincumbered, 
and  without  any  knowledge  or  notice  whatever  of  the  mort- 
gage mentioned  in  the  complaint  The  bond  mentioned  in 
the  complaint  remained  in  the  actual  possession  of  said 
Thomas  George  until  as  late  as  March  25,  1870. 

Gilbert  0.  Sidse  for  the  appellant  Evidence  of  payment 
made  by  the  mortgagor  to  one  of  the  mortgagees  after  the 
assignment  and  the  receipts  of  the  mortgagees  and  the  satis- 
faction-piece made  by  them  were  improperly  received  in  evi- 
dence. {Podge  V.  Cagwm^  7  Hill,  361 ;  Foster  v.  BeaUy  21' 
N.  T.,  247 ;  Brown  v.  Btydenbwrghy  8  Seld.,  141.)  The  pay- 
ments made  by  the  mortgagor,  although  made  in  good  faith  and 
without  notice  of  the  assignment,  and  subsequent  thereto^  are 
not  a  bar  to  a  recovery  herein,  (Edw.  on  Bills,  §§  548,  576 ; 
Mfg.  Co.  Y.jRej/nolds, 2 BjH,  140;  4  Mass.,  372 ;  14  Grat,  1 ; 
Brown  v.  Bh/dei^bv/rgh,  7  N.  T.,  141 ;  Foster  v.  Bealsy  21  id., 
251,  252 ;  Kellogg  v.  SmiOi^  26  id.,  18,  23,  25 ;  Pwdy  r. 
Hwn^mgton^  42  id.,  334,  339 ;  DoiMeday  v.  Kreaa^  50  id.,  410 ; 
Jeremy's  Eq.  Jur.,  282 ;  Willard's  Eq.  Jur.,  446  j  Martm  v. 
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Eawkes,  15  J.  R.,  405 ;  12  id.,  843 ;  19  id.,  96,  97 ;  WUhim 
V.  Batterman^  4  Barb.,  4T ;  Eeed  t.  ManhU^  10  Paige,  409 ;  N. 
¥.  L,  and  T.  Co.  v.  Smithy  2  Barb.  Oh.,  82 ;  James  v.  Morey^  3 
Oow.,  288 ;  Story  on  Ag.,  §  98.)  In  the  absence  of  a  finding 
that  the  payments  by  the  mortgagor  w^^  made  in  good  faith, 
plaintiff  is  entitled  to  recover.  {Foster  t.  Beals^  21  N.  Y., 
252;  Furdy  v.  SuntingUm^  42  id.,  889.)  Defendant  The 
Newburgh  Savings  Bank  is  not  entitled  to  precedence  over 
plaintiff's  mortgage.  (Rcn/nor  v.  WUeon^  6  Hill,  469 ;  N.  Y> 
Z.  Im.  Co.  V.  Smith,  2  Barb.  Ch.,  82 ;  42  N.  Y.,  83^^-339.) 
The  act  of  George  in  giving  the  satisfaction  is  a  nullity. 
(Y  K  Y.,  141, 145 ;  26  id.,  18 ;  60  id.,  416.) 

Samuel  Ilamd  for  the  respondents.  Tlie  payments  made 
by  the  mortgagor  to  George  were  valid  payments  on  the  bond 
and  mortgage,  and  extinguished  it.  (1  R.  S.,  768,  §  41;  2 
Sandf.  Ch.,  325 ;  Foster  v.  Seals,  21  K  Y.,  247 ;  James  v. 
Marey,  2  Cow.,  288 ;  Beed  v.  Ma/rUe,  10  Paige,  409 ;  N.  Y. 
L.  and  T.  Co.  v.  Smith,  2  Barb.  Ch.,  82.)  Tlie  Newbnigh 
Savings  Bank  having  no  notice  of  the  assignment  of  the  mort- 
gage, had  .a  right  to  rely  on  the  records.  (1  R.  S.,  762,  §§  87, 
88 ;  Ely  v.  Schofidd^  35  Barb.,  880.)  The  receipts  of  Geoiige 
were  properly  received  in  evidence.  {Bk.  qf  Monroe  v.  Cvl^ 
ver,  2  Hill,  581.)  The  assignees  of  the  mortgage,  by  leaving, 
it  with  George,  and  by  receiving  payments  only  throngh  him, 
constituted  him  their  agent  to  reedve  payment  of  the  moi-t- 
gage,  and  are  bound  by  his  acts.  ( Williams  v.  Walker,  3 
Sandf.  Ch.,  825.) 

Miller,  J.  The  payments  of  the  mortgagor  to  the  mort- 
gagees were  clearly  made  without  any  knowledge  of  the* 
mortgagor  that  the  bond  and  mortgage  had  been  assigned. 
The  case  is  utterly  destitute  of  any  evidence  showing  that  the* 
mortgagor  had  notice  of  the  assignment  of  the  bond  and^ 
mortgage,  or  that  he  had  any  reason  to  believe  iiisi  the  same 
had  been  transferred  to  another  person.  He  most  manifestly 
acted  in  good  faith  in  making  the  payments ;  and  no  circum- 
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Btances  aro  proved  to  exist  which  demanded  of  liim  anj 
greater  degree  of  vigilance  than  was  manifested  or  tliat  ere- 
ated  BUBpiciou  which  should  have  put  him  upon  inquiry. 
The  assignments  were  not  put  on  record,  so  as  to  give 
notice  to  the  mortgagor.  But  even  if  such  had  been  the  case 
the  mortgagor  was  entitled  to  protection  under  the  statute, 
which  provides  that  the  recording  of  an  assignment  shall  not, 
of  itself,  be  deemed  notice  of  the  same  to  a  mortgagor,  so  as 
to  invalidate  any  payment  made.  (1  B.  8.,  763,  §  41.)  It  is 
a  well  established  rule  that  the  assignee  of  a  bond  and  mort- 
gage, if  he  wishes  to  protect  himself  against  bona  fide  pay 
ments  by  the  mortgagor  to  the  mortgagee,  must  notify  the 
mortgagor  of  the  assignment  {Reed  v.  Marble^  10  Paige, 
409;  James  v.  Morey  2  Cow.,  258 ;  JV.  Y.  Life  Ins.  and  T.  Co. 
V.  Smithy  2  Barb.  Ch.,  82.)  The  rule  stated  is  a  salutary  one, 
and  protects  the  rights  of  parties  affected  by  an  assignment 
from  fraud  or  imposition.  It  is  true,  where  actual  notice  is 
not  given,  if  the  circumstances  under  which  the  p^nents  are 
made  are  such  as  to  show  constructive  notice,  the  mortgagor 
may  be  chargeable  with  notice  of  the  transfer. 

The  evidence  discloses  no  facts  which  authorize  the  conclu- 
sion that  the  mortgagor,  in  any  way,  %ad  notice  or  knowledge 
which  should  have  induced  him  to  forego  the  payments  which 
he  made.  There  was  no  suspicious  circumstance  within  the 
rules,  as  to  notice,  which  is  established  by  the  recording  act, 
as  well  as  upon  equitable  principles,  which  was  sufficient  to 
put  him  upon  inquiry,  or  involved  a  question  as  to  his  good 
faith.  The  mortgagor  was  justified  in  making  payment 
before  the  money  was  due;  and  this  circumstance  furnishes 
no  ground  for  afflnming  that  he  was  bound  to  make  inquiry, 
or  that  he  acted  in  bad  faith.  Kor  is  a  want  of  good  faith  to 
be  inferred  because  the  bond  and  mortgage  were  not  pro- 
duced when  the  payments  were  made,  and  the  payments 
indorsed  thereon,  nor  any  inqi^iries  made  in  regard  to  the 
same.  The  possession  of  the  securities  id  an  important  cir- 
cumstance when  the  payment  is  made  to  the  agent  or  attor- 
ney (2  Sandf .  Oh.  B.,  325) ;  but  it  is  by  no  means  controlling 
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when  they  are  made  to  the  mortgagee.  In  sndb  a  case  a 
faOnre  to  produce  the  bond  aod  mortgage  was  held  to  be 
insofficient,  as  a  matter  of  law,  to  put  the  mortgagor  upon 
inquiiy.  {Foster  v.  £eahy  ^1  IS.  Y.,  ^47.)  It  is  true  that  in 
the  case  cited  there  was  a  aiiggestion  of  a  false  reason  to 
excuse  their  production ;  but  this  does  not  affect  the  princi- 
-ple ;  and,  as  was  there  said  in  the  opinion,  the  true  question  is 
always  one  of  good  faith.  Besides,  there  was  evidence  to 
show  that  George  had  possession  of  the  bond  and  mortgage, 
and  the  judge  found,  with  sufficient  evidence  to  warrant  the 
conclusion,  that  George  had  possession  of  the  bond  at  the 
time  of  the  payment  ^ 

The  case  of  Brown  v.  BVydenburgh  (7  TS.  T.,  141),  and 
that  of  Kellogg  v.  Smith  (26  id.,  18),  have  no  application  to  a 
case  of  payment,  nor  do  any  of  the  anthoriUes  cited  sustain 
the  position  that  mere  non-production  of  the  bond  and  morlr 
gage,  or  a  want  of  inquiry,  under  circimxstances  like  those 
which  are  here  presented,  show  bad  faith.  The  observations 
the  court  made  in  the  case  last  cited  are  also  applicable  to  the 
non-production  of  the  bond  and  mortgage  when  this  mortgage 
was  satisfied.  ^ 

None  of  the  exceptions  to  the  refusal  of  the  judge  to  find 
are  well  taken ;  nor  was  there  any  error  in  any  of  the  findings 
made.  Such  of  the  findings  excepted  to  as  are  at  all  mate- 
rial, are  sufficiently  considered  and  properly  disposed  of  in  the 
opinion  of  the  General  Term. 

There  is  no  force  in  the  objections  made  to  the  admission 
of  evidence.  The  receipts  were  properly  received  in  connec- 
tion with  the  evidence  of  payments.  They  were  admitted  as  a 
part  of  George's  testimony  under  the  stipulation ;  and  it  was 
proper  to  show  that  receipts  were  giv:en,  as  a  part  of  the  re9 
gestae    {Bank  of  Monroe  r.  Culver^  2  Hill  531.) 

The  finding  of  the  judge  that  Corkins  paid  the  balance  in 
full  then  due  and  unpaid,  is  sufftained  by  proof,  accompanied 
by  a  receipt  for  the  same  to  that  effect  A  mere  computation 
that  this  is  incorrect,  without  proof  to  establish  its  accuracy, 
is  not  sufllcient  to  authorize  the  conclusion  that  the  finding 
SicKBLs — Vol.  XXI.       11 
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was  erroneous.  While  a  new  trial  might,  perhaps,  have  been 
granted  by  the  General  Term  for  a  supposed  error  thns  pr^ 
sented,  it  is  not  within  the  province  of  this  conrt  to  interfere 
for  any  sneh  reason.  No  exception  was  taken  to  the  findin 
of  fact,  npon  the  trial,  and  no  question  raised  on  that  subject, 
and  it  may  properly  be  assumed  that  the  evidence  was  snfB- 
eient  to  establish  the  correctness  of  such  finding.  Under  no 
circumstances  could  the  rights  of  the  Savings  Bank  of  New- 
burgh  be  affected  by  any  such  alleged  error. 

Bo  far  as  the  rights  of  the  Savings  bank  are  in  controversy 
they  had  a  right  to  rely  upon  the  records.  To  all  intents  and 
purposes  fthey  were  subsequent  purchasers,  in  good  faith, 
under  the  statute  (1  R  S.,  762,  §§  37,  88) ;  and  the  assign- 
ments of  the  bond  and  mortgage  not  having  been  recorded,  they 
were  void  as  to  such  purchasers.    (1 E.  S.,  756,  §  1 ;  762,  §  88.) 

Ko  other  question  arises  which  demands  comment ;  and  as 
the  case  was  properly  disposed  of  in  the  court  below,  the 
judgment  must  be  affirmed,  with  eoeta. 

AH  concur. 

Judgment  a£9rmed. 


118  m\   Herman  Bice  et  al.,  Appellants,  v.  yfiUBun  J.  Maxlet, 

Bespondent. 

One  8.  had  contracted,  hy  parol,  to  seU  and  deliver  to  plaintiffs  a  qiuntity 
of  cheese,  but  being  made  to  believe,  by  the  fraud  of  defendant,  that 
plaintiffs  did  not  want  the  cheese,  sold  it  to  defendant  The  contract 
was  not  binding  under  the  statute  of  frauds,  but  would  have  been 
performed  by  S.  had  it  not  been  for  the  fraud.  Held,  that  an  action  was 
mamtainable  against  the  defendant  therefor. 

JDung  V.  Park&r  (52  N.  Y.,  494)  distinguished. 

The  cheese  was  contracted  for  by  plaintiffs  for  the  New  York  market 
It  was  proved  that  the  only  market  for  cheese  in  0.  county,  where  the 
cheese  was  to  be  delivered,  was  for  transportation  and  sale  in  said  city 
of  New  York;  and  that  its  market-price  controlled  the  price  in  0. 
county.  HM,  that  it  was  competent,  on  the  question  of  damages,  to 
prove  the  value  of  the  cheese  in  New  York,  and  the  cost  of  transpor- 
tation thither. 

Rice  V.  MafUey  (2  Hun,  482)  reversed. 

(Argued  April  14, 1876;  decided  April  25, 1876.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  reversing  a  judgment 
in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee, 
^Reported  below,  2  Hun,  492.) 

This  was  an  action  for  fraud.  The  &cts  sufficiently  appear 
in  the  opinion. 

WUkeB  Angd  for  the  appellants.  Fraud,  accompanied  by 
damage,  makes  a  cause  of  action.  {Pasley  v.  Freenfuinj  3  T. 
E.,  61 ;  Upton  v.  VaUy  6  J.  R,  181 ;  WkUe  v.  M^rriU,  7  N. 
T.,  352,  357 ;  2  Wend.,  885 ;  38  Barb.,  210 ;  1  Kent's  Com., 
478.)  It  was  proper  to  prove  the  value  of  the  cheese  in  New 
York.  {Dwit  V.  Burtan,  47  N.  T.,  175 ;  MarshaU  v.  JT. 
T".  C.  JS.  R.  Oo.j  45  id.,  602;  Richmond  v.  Branson,  5 
Den.,  55 ;  W&nvpte  v.  Stewart,  22  Barb.,  164 ;  Harris  v.  Pan. 
R.  R.  Co.,  58  N.  Y.,  660.)  Plaintiffs  were  entitled  to  recover 
the  profits  they  might  have  made.  {Messmore  v.  S,  and  Z. 
Co.,  40  K  Y.,  422 ;  Oriffi/n  v.  CvJ/oer,  16  K  Y.,  489 ;  Serns^ 
man  v.  Heard,  50  id.,  27 ;  Sedg.  on  Dam.,  80*,  note ;  St.  John 
V.  Mayor,  etc.,  13  How.  Pr.,  527 ;  6  Duer,  315.) 

J.  R.  Jewell  for  the  respondent.  The  contract  was  void  by 
the  statute  of  frauds  and  cannot  be  enforced  directly  or  indi- 
rectly. {Dv/ng  V.  Parker,  52  N.  Y.,  494 ;  Cagger  v.  Lans- 
ing, 43  id.,  550 ;  Levy  v.  Brush,  45  id.,  589.)  The  measure 
of  damages  is  the  difference  between  the  contract-price  and 
the  actuid  market  value  of  the  cheese  at  the  time  and  place  of 
delivery.  {PwmpeOy  v.  Phelps,  40  K.  Y.,  59  ;  Bush  v.  Cole, 
28  id.,  261 ;  HtMell  v.  Meigs,  50  id.,  480 ;  Maserton  v.  Mayor 
of  BJdyn.,  7  Hill,  61 ;  4  Den.,  554 ;  1  N.  Y.,  805.) 

Easl,  J.  The  plaintiffs  had  made  an  agreement  with 
one  Stebbins  to  purchase  from  him  a  large  quantity  of  cheese, 
to  be  delivered  at  a  future  day,  at  Oattaraugus  station,  Catta- 
raugus county.  There  had  been  no  compliance  with  the  stat- 
ute of  frauds  so  as  to  make  the  agreement  binding  upon 
either  party,  but  both  parties  would  have  performed  it  but 
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for  the  fraud  of  the  defendant.  /The  defendant  knowing  of 
the  agreement,  for  the  fFaudulent  pnrpoBe  of  def ei^  its 
performaoee  by  Stebbins,  of  depriving  the  plaintifEs  of  the 
benefit  thereof,  and  of  himself  obtaining  the  cheese,  eauaed  a 
telegraphic  dispatch  to  be  sent  to  Stebbins,  signed  bj  the 
name  of  E.  Bice,  which  he  meant  Stebbins  should  nnderstand 
to  be  the  name  of  one  of  the  plainti£Es,  to  the  effect  that  he 
conld  sell  the  cheese  and  plaintiffs  did  not  care  for  itj  He 
took  the  dispatch  from  the  telegraph  office  and  carried  it  to 
Stebbins,  and  by  this  fraod  indnced  Stebbins  to  sell  and 
deliver  the  cheese  to  him  before  the  day  of  delivwy  to  the 
plaintiffs  arrived.  The  referee  held  that  defendant  was  liable 
to  the  plainti&  for  the  damages  sustained  by  them  in  conse- 
quence ot  this  fraud;  but  the  G^n^ial  Term  reversed  the 
judgment,  holding,  upcxi  the  authority  of  the  case  of  Dung 
V.  Pa/rker  (52  N.  T.,  494),  that  the  plaintiffs  could  recover  no 
damage,  because  the  agreement  for  the  sale  of  tlie  cheese  to 
the  plaintiffs,  by  Stebbins,  was  void  by  the  statute  of  frauds. 

It  was  said  by  Cokb,  J.  (in  3  Bulst.,  95),  that  ^^  fraud 
without  damage  or  damage  without  fraud,  gives  no  cause  of 
action ;  but  when  these  two  concur  an  action  lies."  This  lan- 
guage has  been  frequently  quoted  with  approval  by  judges 
and  text  writers,  and  the  rule  as  thus  laid  down  is  generally 
applicable  to  the  multifarious  forms  of  fraud  which  come 
before  the  courts.  Fraud  and  falsehood  are  mala  m  se,  and 
wrongful  in  the .  eye  of  the  law,  so  that  if  damage  results 
therefrom  there  is  the  damage  and  wrong  necessary  to  create 
a  cause  of  action.  (Ad.  on  Law  of  Torts,  25.)  In  ^  Himard 
on  Torts,  75,  the  learned  author  lays  down  the  rule  as  follows : 
^'  In  order  to  maintain  an  action  for  fraud,  it  is  sufficient  to 
show  that  the  defendant  knowingly  uttered  a  falsehood  with 
the  design  to  deprive  the  plaintiff  of  a  benefit  and  acquire  it 
to  himself ; "  and  it  must  also  be  added  that  plaintiff  was 
deceived  and  damaged. 

What  difference  can  it  make  that  plaintiffs*  could  not 
enforce  their  agreement  against  Stebbins  ?  The  referee  found 
that  Stebbins  would  have  performed  the  agreement  and  that 
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pki&ti&  would  haye  had  tlie  ben^t  ef  it  but  for  the  fraud 
^  the  daf^ndaiftt.  How,  then,  oaa  it  be  said  that  plaintiffii 
were  not  damaged ;  that  there  was  not  both  fraud  and  dam- 
age, 80  as  to  aatiaf 7  the  rale  aboTe  laid  down  I  Plaintifb' 
actual  damage  is  ^erleinlj  aa  great  as  it  would  have  been  if 
Stebbins  had  been  obliged  to  fefttarm  hiseontraet  of  sale,  and 
greater,  for  the  leesoix  that  they  eannot  iukdemnify  themselves 
for  their  loss  by  a  suit  against  Btebbins  to  recover  damages 
lor  a  bneaoh  oi  the  contMct/  Suppose  a  testatcMr  designed  toj  o  ^  ^^jul 
giv«  A  a  lega&f,  and  was  prevented  from  doing  it  solelj  by 
tiae  fraud  of  B  j  ia  soohease,  while  A  has  no  right  to  thelegacj 
whieh  he  can  enf<»x)e  against  the  estate  of  the  testator,  yea  ^^  .  ^^ 
both  law  and  equity  will  furnish  him  appropriate  relief  againsti 
B,  depending  upon  the  faoto  of  the  ease^  (Kor  on  Frauds,! 
874,  and  eases  eited;  Baeoft  Ab.,  Fraud,  B.)  Suppose  A 
made  a  parol  eontract  with  B  for  the  purchase  of  land,  and  B 
is  ready  and  willing  to  eoavey ,  but  is  prevented  from  so  doing 
by  the  fraudslent  represeatati^is  ol  0  as  to  A,  by  which  B  is 
dee^ved  and  induced  to  convey  to  O ;  in  sueh  case,  although 
A  could  not  have  eompelled  B  to  give  him  the  conveyance,  it 
would  be  a  reproach  to  tiie  law  to  hold  that  0  would  not  be 
liiAle  to  A  for  the  damage  caused  by  the  fraud. 

The  case  oi  Bewkm  v.  PraU  (2  Wend.,  886)  is  quite  ia  point, 
and  is  eonoeded  by  the  learned  judge  who  vrrote  the  opinion  of 
the  General  Tenn  to  be  a  controlling  authority  for  the  mainte- 
nance of  this  action  if  not  overruled.  In  that  case  Seagraves 
A  Wilson,  of  Allentown,  Penn.,  had  made  a  contract  with  the 
phuntifb  to  purchase  of  him,  to  be  delivered  at  a  future  day, 
twenty  begs,  nothing  having  been  done  to  make  the  contract 
binding  within  the  statute  of  frauds.  While  the  plaintiff  ^ 
was  driving  his  hogs  a^d  thus  preparing  to  perform  his  con- 
tract, the  defendants,  knowing  the  facts,  drove  their  hogs  to 
Allentown,  and  fraudulently  represented  that  plaintifb  did 
not  intend  to  deliv^  his  hogs  to  Seagraves  &  Wilson,  and 
thus  induced  them  to  buy  their  hogs;  and  when  plaintiff 
arrived  with  his  hogs,  Seagraves  &  Wilson  refused  to  take 
tiiem  solely  because  they  had  a  full  supply.     That  was  a  case 
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where  the  plaintiff  could  not  have  enforced  his  contract 
against  Seagray^  &  Wilson,  and  jet  the  conrt  held  diat  he* 
could  maintain  an  action  of  fraud  against  the  defendants  for 
damages  sustained  on  account  of  the  fraud.  Judge  Suthkr- 
LAND  said :  ^^  There  is  the  assertion  on  the  part  of  the  defend* 
ant  of  an  unqualified  falsehood,  with  a  fraudulent  intent  as  to 
a  present  or  existing  fact,  and  a  direct,  positive  and  material 
injury  resulting  therefrom  to  the  plaintiff.  This  is  sufficient  [ 
to  sustain  the  action."  He  also  said :  '^  It  is  not  material 
whether  the  contract  of  the  plaintiff  with  Seagraves  A  Wilson 
was  binding  upon  them  or  not,  the  evidence  established  beyond 
all  question  that  they  would  have  fulfilled  it  but  for  the  false 
and  fraudulent  representations  of  the  defendants." 

In  Snow  V.  Judsan  (38  Barb.,  210),  it  was  held  that  false 
statements  made  by  an  individual  in  regard  to  articles  manu- 
factured by  others,  for  the  purpose  of  preventing  sales  by 
them  of  such  articles,  which  do  in  fact  prevent  such  sales  and 
injure  the  manufacturers  in  their  business,  c<»istituted  a  cause 
of  action.  It  has  been  held  in  many  cases  that  a  false  repre- 
sentation, made  with  intent  to  injure  one,  and  in  relying  on 
which  he  is  injured,  is  a  good  cause  of  action,  although  no 
benefit  accrues  to  the  party  making  it,  from  the  falsehood* 
{PaOey  v.  Freeman,  8  Term  R.,  61 ;  White  v.  MerriUy  7  N. 
Y.,  852.)  In  the  latter  case  it  is  said  that  the  action  will  lie 
whenever  there  has  been  the  assertion  of  a  falsehood  with  a 
premeditated  design,  as  to  a  fact,  when  a  direct  and  positive 
injury  arises  from  such  assertions ;  and  BerUon  v.  PraU  is 
cited  as  authority.  In  Orem  v.  Butt(m  (2  C.  M.  <t  R.,  707) 
the  plaintiff  had  made  a  contract  for  the  purchase  of  spruce 
battens  for  £11 ;  upon  the  case,  as  presented  to  the  court, 
the  battens  had  not  been  delivered  or  paid  for.  The  defends 
ant,  who  had  loaned  the  plaintiff  the  money  to  pay  for  the 
battens,  went  to  the  sellers  and  falsely  and  fraudulently  repre- 
sented, among  other  things,  that  he  had  a  Uen  on  the  battens, 
and  ordered  and  directed  them  not  to  deliver  them.  The  sell* 
ers,  being  deceived  by  the  representations,  were  induced  not 
to  deliver  the  battens,  and  the  plaintiff  suffered  damage ;  and 
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it  was  held  that  aa  actiou  for  the  fraud  could  be  maintained, 
although  the  sellers  were  under  no  obligation  to  deliver  the 
battens. 

The  mere  forms  adopted  for  the  perpetration  of  frauds  are 
of  little  importance ;  it  matters  not  whether  the  false  repre- 
sentations be  made  to  the  party  injured  or  to  a  third  party, 
whose  conduct  is  thus  influenoed  to  produce  the  injury,  or 
whether  it  be  direct  or  indirect  in  its  consequences.  Schemes 
of  fraud  may  be  so  cunningly  devised  as  to  elude  the  eye  of 
justice,  but  they  must  not  esoape  condemnation  and  reparation 
when  discovered. 

The  case  of  Dtmg  v.  ParJcer  is  not  in  conflict  with  these 
views,  and  it  was  not  there  intended  to  overrule  the  case  of 
BerUon  v.  PraM.  In  that  case  the  defendant  falsely  repre- 
sented that  he  had  authority  to  lease,  as  agent  for  another, 
certain  premises,  and  as  such  agent  he  contracted  by  parol  to 
lease  the  premises  to  the  pkmtiff  for  the  term  of  two  years; 
in  consequence  of  which  plaintifE  incurred  expense  to  procure 
fixtures  to  fit  up  the  premises.  It  was  held  that  the  plaintifE 
could  not  recover.  In  that  case  the  parol  lease  was  void 
under  the  statute  of  frauds,  and  if  the  defendant  had  pos- 
sessed full  authority  to  lease  the  premises,  or  if  the  contract 
had  been  made  directly  with  the  owner  of  the  premises,  it 
would  have  been  without  legal  foree  or  validity;  and  it  waa 
upon  this  ground  that  plaintifi  was  defeated.  The  rule 
was  laid  down,  ^'that  an  agent,  who  falsely  represents  his 
authority  to  make  a  contract  on  behalf  of  another,  is  not  liable 
in  contract  or  tort,  unless  the  principal  would  have  been 
bound  by  the  contract  made  if  the  agent  had  such  authority." 
There  was  no  proof  that  plaintiff  could  have  procured  a  valid 
lease.  But  if  it  had  been  shown  that  the  owner  had  agreed 
to  give  the  lease  and  Was  willing  to  do  so,  and  was  prevented 
by  the  fraud  of  the  defendant,  a  case  would  have  been  pre- 
sented like  this,  and  a  different  result  would  have  been 
reached. 

This  cheese  was  contracted  for  by  plaintiffs  for  the  New 
York  market,  and  it  was  proved  that  the  New  York  market 
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i&r  cheese  eontrok  the  price  of  cheese  in  Cattaramgos  coonty. 
The  only  market  for  cheese  in  ibai  county  wajs  for  tranaportft- 
tion  to,  and  sale  in,  New  York ;  hence  it  was  competent  to  prove 
^be  yalne  of  this  cheese  in  New  YoA,  and  the  cost  of  trans- 
portation there,  with  the  view  of  placing  before  the  referee 
facts  which  wonid  enable  him  to  estimate  phuntifb'  damage. 
{Dur^  V.  Bvrton,  47  N.  T.,  167 ;  Ha/rria  v.  Panama  RaiU 
road  Co.,  58  id.,  660;  Oriffin  v.  Cdlmr,  16  id.,  489;  H^m^ 
me/rm  v.  Eec^rd,  50  id.,  97.) 

l^e  order  of  the  General  Term  masit  be  rerersed,  and 
judgment  upon  report  of  referee  aflSrmed,  with  ooBta. 

All  eonciir. 

Order  reversed,  and  judgment  acoordingly. 
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In  SB  action,  commeiiced  in  18T8,  sgainsl  conmdssioners  and  an  oyeraeer 

of  highways  for  damageB  a^eged  to  have  been  sustained  by  turning  the 

waters  of  a  stream  from  a  highway  upon  plaintiffs  adjoining  premises, 

it  appeared  that  originally  the  stream  crossed  the  highway  on  to  said 

premises,  then,  turning,  rscroesed  the  highway.    About  1800^  an  arti- 

fleial  channel  was  made,  proceeding  a  short  diatanee  from  the  first 

crossing,  along  the  side  of  the  traveled  track  of  the  highway,  and 

thence  through  an  artiflcial  ditch  on  to  and  over  plaintiffs  land.    In 

1864  plaintiff,  as  overseer  of  highways,  extended  the  artificial  channel 

along  the  highway  until  it  intersected  the  origmal  stream,  he  also  filled 

up  the  artificial  channel  on  bis  land;  the  waters  injured  the  highway, 

rendering  it  at  times  impassably  and  defendants  turned  them  into  the 

original  channel.    Bfltd,  that  the  first  change  did  not  relieve  plaintiffs 

land  from  the  burden  of  the  stream,  or  give  him  any  prescriptive  right 

to  have  it  flow  along  the  highway;  l^t,  as  overseer,  he  had  no  right  4e 

reheve  his  own  premises  at  the  expense  of  the  public;  that  it  was  tha 

right  and  du^  of  defendants  to  abate  the  nuisance  caused  by  th^ 

stream  obstructing  the  highway,  and  they  were  justified  in  restoring 

said  stream  to  its  original  channel. 

It  ieam  that  a  prescriptive  right  could  not  have  been  acquired,  as  against 

the  public,  by  a  twmiy  years'  fiow  of  the  water  along  the  highway 

(Argued  April  14, 1876;  decided  April  25, 1876.) 
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Appeal  from  judgment  of  tiie  General  Term  of  the 
Supreme  Oonrt  in  the  fourth  judicial  department  afiSrming  a 
judgment  in  favor  of  def endimts,  (dntered  upon  the  report  of 
a  referee. 

This  action  was  brought  against  defendants,  the  commis- 
sioners and  overseer  of  highways  of  the  town-  of  Leon, 
Cattaraugus  county,  for  damages  alleged  to  have  been  sus- 
tained by  their  turning  a  stream  from  the  highway  upon 
plaintiffs  land. 

The  facts  appear  aufflclently  in  the  opinion. 

J.  H.  JeioeU  for  the  appellant.  No  one  has  a  right  to 
change  the  course  of  a  living  stream  of  water  and  thereby 
make  it  overflow  the  lands  of  another.  {Martm  v.  McOleamSy 
68  Barb.,  185 ;  Bellows  v.  Sacketty  15  id.,  76 ;  Foot  v.  Bronson^ 
4  Lans.,  47 ;  TKompaon  v.  AUerij  7  id.,  459 ;  GlirUon  v.  Meyers^ 
46  K  Y.,  611 ;  BUlmgton  v.  iT.  T.  C.  JR.  B.  Co.,  23  id.,  42.) 
The  stream  having  ceased  to  run  in  its  original  channel  for 
over  twenty  years,  all  right  to  have  it  run  in  such  original 
channel  was  lost.  {Moran  v.  ItcCleamSy  63  Barb.,  185; 
Mwrohy  v.  ShvUB,  29  K.  Y.,  346 ;  Uaanmmd  v.  Zehner,  21 
id.,  118.) 

JTenderson  <&  Weniworth  i6r  the  respondents.  Defendants 
ha4  a  right  to  restore  the  stream  to  its  natural  channel. 
(  Wendell  v.  Mayor,  etc.,  89  Barb.,  329 ;  1  Stat  at  Large,  486, 
1 130.) 

Chubgh,  Ch.  J.  The  evidence  given  on  the  trial  U  not 
contained  in  the  case.  We  must  assume,  therefore,  that  the 
facts  proved  were  sufficient  to  sustain  the  findings,  a^d  also 
any  additional  findings  necessary  to  sustain  the  cpnolusion  of 
law  not  in  conflict  with  the  affirmative  facts  found. 

The  action  is  against  the  defendants,  who  are  commissioners 

and  overseer  of  highways,  for  damages  in  turning  a  small 

stream  running  in  an  artificial  channel  in  the  highway,  by  the 

side  of  the  traveled  track,  on  to  thf»  plaintiff's  land  which 
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abutted  thereon.  Such  stream  iujnred  the  highway,  and  at 
times  rendered  it  ahnost  impassable,  and  we  mnst  presmne 
that  the  act  was  necessary  for  the  proteetion  of  the  highway ; 
and  the  only  question  is  whether  the  plaintifi  can  legally  com- 
plain. The  stream  was  turned  from  the  highway  on  to  the 
plaintifiTs  land  at  a  point  where  it  originaUy  run.  The  action 
is  sought  to  be  maintained  upon  the  theory  that  the  stream 
had  been  turned  from  the  original  channel  on  the  plaintiffs 
land  into  an  artificial  channel  in  the  highway,  where  it  had 
run  for  more  than  twenty  years,  and  that  the  plaintifi  was 
thus  rid  of  the  stream  by  prescription,  and  was  in  as  favorable 
a  position  as  if  it  had  never  run  over  his  land.  I  do  not 
think  this  position  can  be  sustained.  In  the  first  place  the 
facts  do  not  sustain  it.  The  road  is  an  east  and  west  road* 
Prior  to  1850  the  stream  in  question  crossed  it  from  the  south 
by  a  sluice,  and  passed  on  to  plaintiff's  land  and  run  north* 
westerly  thereon,  and  then  turned  its  course  to  a  south-west- 
erly direction,  and  recrossed  the  highway  through  another 
sluice  about  seventy  rods  west  from  the  first  one,  and  thence 
into  another  stream.  The  first  change  was  made  in  1850,  or 
1851,  by  plaintiff  or  his  grantor,  and  consisted  of  making  an 
artificial  channel  on  the  north  side  of  the  highway  for  a  dis- 
tance of  ten  or  fifteen  rods  from  the  easterly  sluice,  and  thence 
on  to  and  over  the  plaintiffs  land,  through  an  artificial  ditch 
to  the  original  stream  at  a  point  about  seventy  rods  west  from 
the  sluice.  The  stream  continued  to  flow  in  the  artificial 
channel  thus  constructed  until  1864,  and  the  only  use  of  the 
highway  during  this  period  was  the  small  distance  of  ten  or 
fifteen  rods,  and  for  the  remainder  of  the  distance  it  flowed 
over  the  plaintiff's  land.  The  plaintiff  was  at  liberty,  on  his 
own  land,  to  use  the  artificial  channel  instead  of  the  original 
bed,  but  it  cannot  be  said  that  during  that  period  the  plain- 
tiff's land  was  relieved  from  the  burden  (if  it  is  to  be  so 
deemed)  of  the  stream.  In  that  respect  there  was  no  substan- 
tial change.  He  chose  to  use  one  portion  of  his  premises 
instead  of  another  to  pass  the  water  over,  but  it  still  remained 
on  hie  premises,  and  during  this  period  the  prescriptive  right 
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now  claimed,  of  using  the  highway  entirely,  can  receive  no 
aid.  The  change  and  the  nse  of  the  highway  was  too  slight 
to  make  any  material  difference  with  the  public  rights  of 
travcL  An  infringement  so  harmless  might  be  permitted 
without  impairing  any  available  remedy  for  the  obstruction 
afterward  caused  by  turning  the  stream  for  the  whole  distance 
into  the  highway.  In  1864  the  plaintiff,  as  overseer  of  high- 
ways, extended  the  artificial  channel  on  the  north  side,  in  the 
highway  west  about  seventy  rods,  until  it  intersected  with  the 
original  stream,  but  he  restricted  the  sluice  in  capacity,  and 
dug  a  deep  ditch,  or  channel,  on  the  south  side  to  within  ten 
feet  of  the  sluice,  and  the  next  year,  in  consequence  of  the 
sluice  being  insufficient  to  pass  all  the  water,  the  intervening 
space  on  the  south  side,  of  ten  feet  between  the  sluice  and  the 
ditch,  was  washed  out  by  force  of  the  water,  and  the  stream 
from  that  time  until  1871,  run  in  such  ditch  on  the  south  side 
of  the  highway.  In  that  year  a  more  capacious  sluice  was 
made,  and  the  water  turned  into  it,  where  it  run  on  the  north 
side  of  the  highway,  and  along  the  highway  until  1873,  when 
it  was  turned  into  the  original  channel,  on  plaintiff's  land.  It 
will  thus  be  seen  that  the  plaintiff's  land  has  not  been  relieved 
of  the  water  for  twenty  years,  but  only  nine  years,  from  1864 
to  1873.  In  1864  it  was  turned  on  by  the  plaintiff  ostensibly 
on  the  north  side,  but  substantially  and  evidently  by  design 
on  the  south  side,  without  right  or  authority.  As  an  overseer 
of  highways  he  had  no  right  thus  to  disencumber  his  own 
premises  at  the  expense  of  the  public,  who  could  at  any  time 
since  have  turned  it  back  where  it  belonged,  either  into  the 
original  bed,  or  the  artificial  channel  on  the  plaintiff's  land. 
The  stream  became  a  public  nuisance  in  obstructing  the  high- 
way, and  it  was  the  right  and  duty  of  the  public  officers  to 
abate  it,  and  they  had  the  right  to  restore  it  to  its  original 
channel,  especially  as  the  plaintiff  had  filled  up  the  artificial 
channel  on  his  own  land,  and  if  the  original  channel  had 
beeome  filled  up  (which  is  not  found)  it  was  the  plaintiff's 
fault,  and  he  cannot  complain.  He  having  turned  the  stream 
into  the  highway  without  legal  authority  or  right,  cannot 
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object  to  its  restoration.  Bnt  if  twenty  years  had  elapsed,  I 
am  not  prepared  to  assent  to  the  position  that  a  prescriptive 
right  could  be  thus  acquired  against  the  public  Although 
unnecessary  to  decide  the  question,  it  is  proper  to  disclaim 
any  intention  to  affirm  such  a  doctrine.  (Angell  on  Water 
Couroes,  §§264,  662,  568.) 

The  judgment  must  be  afi&rmed. 

AU  concur. 

Judgment  affirmed. 
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William,  H.  Fassoks  et  al.,  Bespondents,  v*  Jamqs  Suttoit 
•  et  aL,  Appellants. 

In  an  action  upon  an  account  for  goods  sold  and  delivered,  it  appeared 
that  the  aecoant  ^lad  been  presented  to  defendants  before  the  com- 
mencement of  t|M  action.  -One  item  thsf  ensed,  sappoalng  It  chai^ged 
twipe;  the  balance  waa  not  objected  to;  the  item,  bj  mistaJIce,  was  no| 
included  in  the  complaint  or  bill  of  particulars,  but,  upon  the  trial,  th^ 
item  was  proved  olearlj.  At  the  close  of  the  evidence,  plaintifEs' 
counsel  moved  to  amend  the  complaint  sp  as  to  include  the  item,  which 
was  objected  to  on  the  ground  of  aurprise;  the  objection  was  overruled. 
SM,  no  error;  that  defendants  c^iild  not  have  been  surprised. 

In  «^  action  upon  a  contract,  defendant  has  a  right  to  set  up  as  a  counter- 
claim any  cause  of  action  arising  upon  another  contract  existing  in  his 
favor  against  plaintitf  at  the  commencement  of  the  action. 

The  measure  of  damages  for  breach  of  a  contract  to  sell  and  deliver  an 
article  of  merchandise  at  a  time  and  place  specified,  when  the  purchaser 
can  go  into  the  market  and  buy  the  article,  is  limited  to  the  difference 
in  value  between  the  contract-price  and  the  market-price  at  the  time 
and  place  ot  deliveiy. 

If  there  is  no  market,  and  the  article  cannot  be  had  thwe  with  reasonable 
diligence,  and  the  vendee  has  suffered  special  damages  because  of,  and 
which  are  the  proximate  and  natural  results  of,  the  vendor's  faihire, 
such  damages  may  be  recovered. 

The  special  damage  in  such  case  must  be  alleged  and  set  forth  in  tiie 
pleadings  of  the  party. 

Flaintlfls  contracted  to  deliver  to  defendants,  by  June  d,  1872,  a  quantily 
of  ''  plate  paper,"  to  print  a  frontispiece  for  the  July  number  of  a 
periodical  published  by  defendants.  Plaintiffs  did  not  deliver  the 
paper  at  the  time,  but  had  it  ready  to  deliver  June  8th,  and  so  notified 
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defendants.  Defendants  had  coantermanded  the  order  on  the  aevvntli, 
and  refused  to  accept  the  paper.  In  an  action  for  other  goods  sold  and 
d^vered,  defendsiits  set  np  fhe  hreach  of  the  contract  as  a  coante^> 
^ata,  alleging  that  (hey  were  unaMe  to  print  the  f  rotitispiece  becaosa 
of  the  breach^  and  cUdmlag  special  damages  for  the  loss  of  sates 
and  of  subscriptions  to  the  periodical,  in  consequenc&  Defendaats 
proved  that,  a  day  or  two  after  June  second,  they  went  to  dealers,  bat 
eonld  not  find  similar  paper;  there  was  no  proof  that  such  paper  could 
liot  usually  be  found  in  the  market,  or  that  it  could  not  be  mannfao- 
tared  in  time,  or  that  defendants  ooold  not  fintd  paper  answering,  sub- 
stantially, the  purpose,  or  that  the  papw,  when  ready  to  be  deliYeied. 
would  not  have  been  as  useful  as  when  called  for  by  the  contract. 
SM,  that  defendaats  were  hot  entitled  to  special  damages;  that  whUe 
they  had  the  rig^  to  refuse  to  accept  the  paper  after  the  contract  time, 
they  could  not  so  refuse  and  then  daim  apedal  damage  beeauae  of 
inability  to  procure  iU 

(Argued  April  17, 1670;  decided  April  25, 1976.) 

Afpbal  {torn  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor 
of  plaintifb,  entered  upon  a  verdict.  (Reported  below,  7  J. 
4b  8.,  544.) 

The  natnre  of  the  action  and  facts  are  sufficiently  set  forth 
in  the  opinion. 

« 

I%oma8  DarUngfym  for  ^e  appellants.  Defendants  had  a 
Tight  to  have  thmr  oonnter-^laim  determined  in  this  action. 
(Code,  §  150.)  It  was  error  to  exclude  the  conversation  with 
one  of  the  defendants,  a  part  of  which  had  been  proved  by 
pkintifEs.  (  Vihbard v. StaaU,  3  Hill,  144 ;  JVesbitr.  SHnff&r, 
3  Duer,  26 ;  Be(»ra8  v.  Oopleyy  «  8eld.,  98 ;  JR.  P.  A.  Co. 
V.  TTom^w,  N.  T.  W.  Dig.,  204;  WiyrrM  v.  Parmdee^  1 
Oomat.^  521.) 

Jno.  E.  Parsons  for  the  respondents.  The  evidence  offered 
to  sDstain  defendants'  claim  of  damages  by  reason  of  the  alleged 
breach  of  the  contract  of  April  19, 1872,  was  properly  excluded. 
(Benj.  on  Sales,  618 ;  Bwrr<no  v.  Arryjmdy  %.  Q.  B.,  604,  609 ; 
Clwrk  V.  Pvrmey,  7  Cow.,  687 ;  Dana  v.  Fiedler^  12  N.  T., 
40 ;  Norton  v.  Wales^  1  Bobt.,  561.)    A  tender  of  payment 
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by  defendants  was  a  condition  precedent  to  the  delivery  of  die 
paper.  (Benj.  on  Sales,  557;  Dunham  v.  Pettee,  4  Sold., 
608 ;  Fickett  v.  Brioe^  22  How.,  194 ;  Anderson  v.  Sherwood^ 
66  Barb.,  66.)  It  was  not  error  to  exclude  proof  of  damage 
until  the  introduction  of  testimony  to  make  it  competent. 
{Sta/rmg  v.  JBawenj  6  Barb.,  109  ;  Flynn,  v.  Murphy^  2  E.  D. 
S.,  378 ;  Ca89  v.  N.  T.  wnd  Jf.  H.  R.  R.  Co.,  1  id.,  622.) 
The  court  properly  permitted  the  complaint  to  be  amended  so 
as  to  include  the  item  of  October  8, 1872.  (Code,  §  173 ;  FvUer 
V.  RooseveUy  4  Cow,,  144 ;  Spawn  v.  VeedeVj  id.,  603 ;  Melmn 
V.  Wood,  3  Keyes,  633 ;  1  Burr.  Pr.,  432.)  The  court  properly 
refused  to  permit  defendant  Franklin  to  prove  that  a  variance 
in  the  weight  of  the  paper  would  be  an  injury,  [flv/mey  v. 
At.  wad  O.  W.  R.  Co.,  68  N.  T.,  368 ;  Oaylorg  Mfg.  Co.  v. 
Alien,  53  id.,  515 ;  Beck  v.  Shddon,  48  id.,  365 ;  McComieh 
V.  Sarson,  45  id.,  266 ;  Reed  v.  Ra/ndaU,  29  id.,  368 ;  LewDen- 
worth  V.  Packer,  62  Barb.,  132.) 

Eabl.,  J.  The  plaintiff'  complaint  is  for  paper  of  the 
value  of  $1,793.93,  sold  and  delivered  to  the  defendants 
between  June  6th  and  September  20, 1872.  The  defence  is 
substantially  a  general  denial  and  two  counter-claims.  The 
fb*8t  counter-claim  is  for  the  sum  of  eighty  dollars,  alleged  to 
have  been  paid  to  the  plaintifb  by  the  defendants  about  the 
10th  day  of  June,  1872,  under  a  mistake  induced  by  plain- 
tiff' misrepresentations.  The  second  counter-claim  is  for 
damages  sustained  by  defendants  by  a  failure  on  the  part  of 
the  plaintifib  to  deliver  to  the  defendants  a  quantity  of  paper 
which,  on  the  19th  day  of  April,  1872,  they  contracted  to 
deliver  on  the  second  day  of  June  thereafter.  It  is  alleged 
that  the  paper  was  to  be  used  for  the  purpose  of  printing  a 
frontispiece  for  the  July  number  of  "  The  Aldine,''  a  periodical 
published  by  the  defendants,  and  that  in  consequence  of  plain- 
tiffs' failure  the  defendants  were  obliged  to  publish  "  The 
Aldine "  without  the  frontispiece,  and  that  they  "  sustained 
damages  to  a  large  amount  by  reason  of  the  loss  of  sale  of  a 
large  number  of   copies  of  said  'Aldine'  for  the  month  of 
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July,  and  of  subsequent  numbers  thereof,  and  of  subscriptions 
to  the  same  by  reason  of  the  inmry  to  the  reputation  of  said 
publication." 

Intermediate  the  service  of  the  complaint  and  the  service  of 
the  answer,  a  bill  of  particulars  was  served  by  plaintifb. 
There  was  really  no  dispute  upon  the  evidence  that  all  the 
paper  for  which  plaintiffs  recovered  was  sold  and  delivered  to 
the  defendants.  A  short  time  before  the  commencement  of 
this  suit  an  account  of  plaintifb'  claim  containing  all  the 
items  was  presented  to  the  defendants,  and  payment  thereof 
demanded  on  several  occasions.  The  defendants  did  not 
object  to  any  of  the  items  but  the  last  one,  and  that  they 
erased  by  drawing  a  pencil  mark  across  the  same,  because,  as 
they  supposed,  it  was  charged  twice;  and  that  item  was 
proved  upon  the  trial  by  unquestioned  evidence,  the  defend- 
ants' receipt  showing  its  delivery.  The  last  item  on  the 
account  delivered  to  the  defendants  was  not  covered  by  the 
complaint,  and  was  not  contained  in  the  bill  of  particulars. 
At  the  close  of  the  evidence  plaintifb'  counsel  asked  permis- 
sion to  amend  their  complaint  so  that  it  would  include  this 
item  omitted  by  mistake.  Defendants'  counsel  objected,  and 
said  that  he  was  surprised  by  the  proposed  amendment.  The 
court  allowed  the  amendment.  Its  power  to  do  so  is  beyond 
question.  It  was  in  furtherance  of  justice ;  the  item  had  clearly 
been  omitted  by  mistake,  and  the  defendants  could  not  have 
been  surprised  or  prejudiced,  as  they  had  a  correct  bill  of  the 
account  with  all  the  items  in  their  possession,  and  produced  it 
upon  the  triaL 

Hence  there  was  really  nothing  for  litigation  upon  the  trial 
but  the  counter-claims.  Neither  of  the  counter-claims  set  up 
had  any  connection  with  the  account  sued  for.  The  claim  for 
the  eighty  dollars,  grew  out  of  prior  deliveries  of  paper.  It 
appears  that  some  of  that  paper  was  short  in  weight,  and  that 
the  total  amount  short  on  many  deliveries  amounted  in  value 
to  eighty  dollars.  This  had  been  conditionally  allowed  by 
plaintifb,  but  upon  their  claim  that  they  ought  not  to  have 
allowed  it,  it  was  refunded  by  defendants.    The  defendants 
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claimed  that  th^  refanded  or  paid  it  to  plaintifis  in  conse- 
quence of  misrepresentations  on  the  part  of  the  plaintiffs* 
All  the  facts  in  reference  to  it  were  submitted  to  the  jwry 
under  a  charge  which  is  not  ccxnplained  of,  and  they  found 
against  the  defendants,  and  their  decision  is  final.  I  will  add 
here  that  none  of  the  evidence  as  to  short  weights  had  any 
reference  to  the  account  claimed  in  this  action,  but  all  the 
evidence  on  that  subject  related  to  the  prior  accounts  upon 
which  the  claim  of  eighty  dollars  was  based. 

The  judge  presiding  on  the  trial  took  from  the  consid- 
eration of  the  jury  the  second  counter-claim,  on  the  ground 
that  it  arose  out  of  a  different  contract.  He  thus  clearly 
placed  his  decision  upon  a  wrong  ground.  The  plaintiffs' 
complaint  was  upon  contract,  and  defendants  ha4  the  right  to 
set  up,  as  a  counter-claim,  any  causes  of  action  existing  in 
their  favor  at  the  commencement  of  the  action  arising  on  any 
other  contract.  But  it  matters  not  that  the  judge  placed  his 
decision  upon  a  wrong  ground  if  his  decision  was  right.  If, 
upon  the  whole  case,  the  defendants  were  not  entitled  te 
recover  any  thing  upon  this  counter-claim,  they  were  not  enti- 
tled to  have  it  submitted  to  the  jury.  The  contract  and  its 
breach  on  the  part  of  the  plaintifiEs  were  admitted.  And  the 
only  further  question  to  be  determined  was  one  of  damages. 
The  ordinary  measure  of  damages  in  such  a  case  is  the  differ- 
ence between  the  contract-price  and  the  market-price  at  the  time 
and  place  of  delivery.  And  this  is  the  measure  to  be  applied 
in  a  case  where  the  pleading  is  in  the  ordinary  form,  simply 
alleging  the  contract  and  breach,  and  claiming  the  damage. 
But  this  is  not  the  only  measure  of  damage  to  be  applied 
where  a  buyer  su^s  the  seller  for  a  breach  of  a  contract  of 
sale.  The  buyer  may  have  suffered  special  damage  by  the 
breach  which  is  of  such  a  nature  that,  under  the  rules  of  law, 
he  is  entitled  to  recover  it.  And  in  order  to  recover  such 
special  damage  he  must  allege  it  in  his  pleading,  so  that  the 
seller  can  be  prepared  to  litigate  it  upon  the  trial.  (Beaij.  on 
Sales^  726  ;  Barf  aw  v.  Amaicdy  8  Q.  B.,  604 ;  lioorman  v. 
Jfashy  9  B.  &  C,  146 ;  Crouch  v.  Oreat  Norikem  Railway 
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<3^.,  11  Ex.,  742 ;  J5B?i?y  y.  i^efton,  U  0.  B.  [N.  S.],  148 ;  iSwiA 
y,  75Www,  3  Bing.  [W.  C],  872 ;  €^k  v.  Pinwy,  7  Cow., 
^7 ;  J)0M  V.  MeOler,  12  :^.  T.^  40.)  In  this  loase  the  defend- 
ants daim  ilia4;  ^j  eoi^l4  iM>t  go  mto  the  market  after  plaiiL- 
tiffs'  failure  and  buy  spch  paper  «a  plaintifis  were  to  d^Iiyer 
lor  the  reason  that  jthey  conld  find  no  snch  papw  in  market, 
and  they,  therefore,  claimed  apedal  damagelB,  to  wit,  loes  of 
aales  of  the  Aldine  and  of  anhBcriptions  to  the  same  by  reason 
foi  the  injury  to  its  reputation,  because  they  were  not  able  to 
fsiat  the  frontispiece  with  the  July  number.  No  other 
qpecial  damage  was  alleged,  and  none  other  could,  therefore, 
improved.  Df  this  alleged  special  damage  there  was  no  proof 
whatever  at  the  trial,  and  hence  there  was  no  question  in  refers 
lenoe  to  it  to  be  submitted  to  the  jury.  But  the  daim  is  made 
that  proof  of  the  special  damage  suffered  by  defendants  was 
improperly  excluded;  and  this  claim  must  be  briefly  consid- 
(ered.  The  following  questions  were  put  to  pne  of  tihe  defend- 
ants :  "  State  what  was  the  result  upon  your  business  of  not  fur- 
nishing that  paper  ? "  ^^  What  effect  had  the  failure  to  furnish 
iQiat  plate  upon  your  business  ? "  These  and  similar  questions 
were  properly  excluded.  They  were  too  gmev?l ;  not  con- 
fined to  the  speciid  damage  alleged^  and  called  for  opinions 
rather  than  facts.  Ag^:  '^  State  in  what  proportion  your  dr^ 
culation  was  diminished  in  the  month  of  August,  1873,  from 
that  of  August  of  the  preceding  ye^?^  "  In  August,  1872, 
sras  there  a  faQure  as  compared  with  the  preceding  nnmth  of 
that  year?"  It  did  not  appear  that  a  frontispiece  was  ever 
published  befcure.  And  these  wad  sunilar  questions  were 
properly  exduded,  as  it  did  not  appear  hafv  the  comparisons 
icaUed  £or  would  diow  that  the  djmiivished  esvoulati<»L  was  due 
to  plaintiffs'  iMread^  of  eontraoL 

Pef endants'  counsel  offered  to  ppo¥6  by  Mr.  Sutton  that 
be  caused  to  be  printed  2,000  wtea  oopiAS  of  the  July  number 
t9  aoocwpany  jitie  plate  which  was  to  be  printed  on  the  paper 
tims  osdeved  from  the  plaintiffB,  and  vfajeh  tkey  had  failed  to 
fiiroish,  and  that  those  copies  are  now  in  his  possession,  aaid  he 
has  been  unable  to  use  them  at  all ;  also,  proposed  to  show 
SicKULS.— Vol.  XXL        13 
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that  those  numbers  were  worth  $400 ;  also,  proposed  to  show 
by  him  that  he  printed  2,500  sheets  of  extracts  to  accompany 
that  plate  and  containing  notices  of  it,  and  which  were  to 
accompany  the  July  number,  and  that  owing  to  the  non- 
receipt  of  this  paper  he  was  unable  to  print  the  plate,  and  that 
those  notices  were  lost,  and  that  those  were  worth  not  less 
than  sixty  dollars ;  also,  proposed  to  show  by  him  that  the 
freight  on  goods  returnable,  for  want  of  the  plate,  was  fifty 
dollars,  and  that  the  traveling  expenses  paid  out  for  his  own 
traveling,  with  reference  to  agents  in  reference  to  canvassing 
for  this  July  number,  with  the  plate,  was  $250.  These  offers 
were  excluded.  As  to  the  2,000  extra  copies  there  was  no 
evidence  and  no  ofier  to  prove  that  defendants  were  unable 
to  use  or  sell  the  extra  copies  because  they  were  unable  to 
publish  a  frontispiece  in  the  July  number.  The  other  items 
of  damage  were  no  pert  of  the  special  damage  alleged. 

I  have  thus  far,  in  disposing  of  these  exceptions  relating  to 
the  damages,  assumed  that  the  damages  alleged  and  attempted 
to  be  proved  were  properly  attributable  to  plaintiffs'  breach  of 
contract.  But  I  am  clearly  of  opinion  that  defendants  are 
not  entitled  to  this  assumption.  The  ordinary  rule  of  damage 
in  such  case  is,  as  already  stated,  the  difference  between  the 
contract-price  and  the  market-price  at  the  time  and  place  of 
delivery  When  the  buyer  can  go  into  market  and  buy  the 
article  which  the  seller  has  failed  to  deliver,  this  is  the  only 
rule,  as  it  offers  the  buyer  full  indemnity.  Special  dam- 
ages are  allowed  when  this  rule  will  not  furnish  full  indem- 
nity. If  there  is  no  market  for  the  article  where  it  is  to  be 
delivered,  and  it  cannot  be  had  there  with  reasonable  diligence, 
and  the  buyer  suffers  damages  because  of  the  seller's  failure 
to  deliver,  which  is  the  proximate  and  natural  consequence  of 

•  

such  failure,  such  damage  can  be  recovered.  There  is  another 
pertinent  rule  of  damages,  that  the  party  who  suffers  from  a 
breach  of  contract  must  so  act  as  to  make  his  damages  as 
small  as  he  reasonably  can.  He  must  not,  by  inattention,  want 
of  care  or  inexcusable  n^ligence,  permit  his  damage  to  grow 
and  then  charge  it  all  to  the  other  party.     The  law  gives  him 
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all  the  redress  he  should  have  by  indemnif jing  him  for  the 
damage  which  he  necessarily  sustains.  !Now,  this  paper  was 
to  have  been  delivered  on  the  second  day  of  June  to  be  used 
for  printing  a  frontispiece  for  the  July  nnmber  of  the  Aldine. 
There  is  no  proof  that  such  paper  as  this  contract  called  for  is 
not  usually  to  be  found  in  the  market,  or  that  it  could  not,  in 
the  small  quantity  required,  be  delivered  in  a  few  days  by 
manufacturers.  AH  defendants  did  was  to  go  to  dealers  in  paper 
a  day  or  two  after  the  second  day  of  June  and  try  to  buy  paper 
like  that  which  plaintiffs  were  to  deliver,  and  they  could  find 
none.  It  does  not  appear  that  they  made  any  further  efforts. 
It  does  not  appear  that  they  could  not  find  paper  which 
would  answer  substantiaUy  the  purpose.  Ko  reason  is  given 
why  they  did  not  try  more  than  once  to  find  the  paper.  They 
heard  plaintiffs  were  getting  ready  to  deliver  the  paper,  and  on 
the  seventh  day  of  June  they  gave  plaintiffs  notice  that  they 
countermanded  their  order  for  the  paper.  Plaintiffs  had  the 
paper  ready  for  deliveiy  on  the  eighth  day  of  June,  and  so 
notified  the  defendants.  Hence  there  is  no  proof  that  the 
defendants  could  not  have  had  the  paper  at  least  as  early  as 
the  eighth  day  of  June,  and  there  is  no  proof  that  it  would 
not  have  been  just  as  useful  for  them  on  that  day  as  at  an 
earlier  day.  There  is  no  proof  what  damage  they  suffered  by 
the  delay  from  the  second  to  the  eighth  day  of  June.  Under 
such  circumstances  the  defendants  could  not  refuse  to  take  the 
paper  offered  and  throw  upon  the  plaintiffs  all  the  remote 
subsequent  damage  which  they  claimed  to  have  sustained. 
They  had  the  right  to  refuse  to  take  this  paper  after  the  second 
day  of  June.  But  they  could  not  refuse  to  take  it  and  then 
claim  special  damages  because  they  could  not  get  it. 

The  plaintiffs  gave  evidence  of  an  interview  of  one  of  their 
clerks  with  one  of  the  defendants  as  to  the  account  sued  on, 
in  which  interview  the  clerk  testified,  among  other  things, 
that  the  defendants  promised  to  pay  the  account.  Afterward 
the  defendant  was  sworn,  and  he  testified,  on  his  direct-exam- 
ination, denying  that  he  promised  to  pay  the  account,  and 
denying  many  other  facts  testified  to  by  plaintiffs'  clerk.    On 
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hie  cros&iBsamiiiation  lie  testified  that  he  had  not  stated  on  hid 
direct^3^amijxati(HX  all  d^e  interviews  between  him  and  plain- 
tiffs' clerk.  He  was  then  asked,  on  his  re-examinaticai  by 
his  own  counsel,  "  to  teli  Ae  jury  what  that  interview  was  ?  '* 
The  question  wafi  exqluded.  Having  gone  over  the  interview 
qn  hifi  direct-exaininAtion,  and  somewl^t  on  his  croes-examina- 
tion,  whether  he  should  be  permitted  ^^^  to  go  over  the 
whole  interview,  was  in  the  disereticm  of  iixe  judge.  He  was 
not  asked  to  state  any  fact  which  he  had  omitted,  but  to  give 
the  whole  intiaryiew.  There  was  no  error  in  excluding  the 
question. 

The  exclusion  of  the  o£^r  of  def  aidants  to  show  the  short 
weights  o£  paper  which  had  been  delivered  was  not  error,  as 
they  had  no  reference  whatev^  to  the  account  in  controversy, 
and  as  bearing  upon  the  first  counter-claim,  weve  wholly  imma- 
teriaL  As  to  that  counter-claim,  the  judge  charged  the  jury 
that  if  they  found  that  the  defendants  paid  the  eighty  dollars 
under  the  fraud  and  misrepresentation  alleged  by  them,  the 
amount  should  be  deducted  from  plaintiffs'  claim. 

I  have  thus,  as  fully  as  I  deem  it  importa^t,  considered  the 
principal  errors  to  which  our  attention  has  been  called.  I 
have  carefully  examined  all  the  exceptions  taken  by  defend- 
ants at  the  trial,  and  believing  that  none  of  them  are  well 
founded,  the  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


WiLLL^M  Letpoh,  Eespondent,  v.  Thb  Atlaihio  Mutual 

Insubai^ob  CoHPAJfirT,  Appellant 

In  iblides  of  marine  insurance  upon  caigo,  a  eondhlon  is  implied  tiiat 
the  goods  insured  will  be  stowed  in  the  usad  and  customaiy  place  for 
the  cairiage  of  goods  of  that  description,  and  any  breach  of  this 
implied  Warranty  by  which  the  risk  Is  varied  and  the  perils  insured 
against  increased,  vitiates  the  policy. 

In  actions  upon  marine  insurance  the  testimony  of  nnderwriters  as  experts 
is  admissible  upon  the  question  of  materially  of  drcumstanoes  affect- 
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ing  the  riak^  and  where  evidence  of  this  kind  is  necesdary  for  the  reason 
that  the  fkct  U  not  sufficiently  dbvious  to  ehable  the  oonrt  to  decide  it 
without  such  aid,  the  testimony  is  to  be  treated  the  same  as  that  in 
reference  to  any  otlier  fact,  and  if  there  is  no  conflict  the  fact  of  mate^ 
riality  or  immateriality  must  be  held  as  the  witnesses  testify. 
In  an  action  upon  a  policy  of  marine  insurance  covering  a  quantity  of  gold 
coin  it  appeared  that  the  coin  was  not  stowed  in  or  under  the  captain's 
cabin,  the  usual  places  for  stowing  f re^ht  of  that  description,  but  in  the 
"  run,"  under  the  cargo  and  ballast  This  was  without  the  knowledge 
of  defendant.  The  evidence  was  undisputed  that  it  was  thus  eiposed 
to  a  different  risk  and  the  peril  in  ease  of  disastei'  at  sea  greatly 
increased.  The  vessel  sprang  a  leak  at  sea  and  was  abandoned.  Under- 
writers^  called  as  experts,  all  testified  that  the  imusual  method  of  stow- 
age was  a  fact  material  to  the  zisk.  Heid,  that  the  court  erred  in 
submitting  the  (Question  of  materiality  to  the  jury;  that  ihe  risk  was 
not  thai  insured  against,  and  the  policy  nevto  attached. 

(Argued  April  17»  1876;  deeided  April  38, 187S.) 

Appeal  from  judgment  of  tibe  General  Term  of  the  Court  of 
Oommon  Pleaa  for  the  city  azid  connty  of  New  York  affirm* 
ing  a  judgment  in  f  aror  of  plaintifij  entered  iipon  a  verdict. 

This  action  was  npon  two  poHcieB  of  marine  insurance,  one 
for  cargo,  mahogany  and  fustic,  the  Other  upon  specie  specified 
as  ^^  Mexican  doubloons,"  alleged  to  have  been  taken  on  board 
the  brig  Paquet  de  Tampico  on  a  Tojage  from  Lagona  i9ia 
Minatitkn  to  Kew  York. 

The  specie,  as  plaintifTs  evidence  tended  to  shdw,  was 
taken  on  board  secretlj  at  Lagona  and  was  placed  in  the 
^^  run  "  of  the  vessel  under  the  ballast.  The  vessel  sailed  from 
Lagnna  to  Minatitkn.  There  the  outward  cargo  was  dis- 
charged, the  gold  recounted,  placed  back  und^  the  ballast, 
and  the  vessel  loaded  with  mahogany  and  fustic.  The  vessel 
sailed  from  Minatitlan,  encountered  a  gale,  sprang  a  leak^ 
filled  with  water,  and  was  abandoned.  A  number  of  master 
mariners,  called  by  defendant,  testified  that  the  stowage  of 
specie  in  the  manner  stated  was  unusual  and  Improper ;  that  the 
usual  places  of  stowage  were  in  or  under  the  captain's  Cabin. 
Upon  this  point  the  evidence  was  undisputed.  Several  under- 
wiiteis,  called  as  experts  by  defendant,  testified  that  the  stowage 
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in  the  manner  stated  did  increase  the  risk,  and  tlie  fact  was 
material  to  be  known  by  the  underwriter,  and  would  affect  his 
judgment  in  accepting  the  risk,  and  also  the  rate  of  premiunu 

As  to  the  count  of  complaint  upon  the  policy  covering 
the  gold  coin,  defendant's  counsel  moved  to  dismiss  the 
complaint  upon  the  grounds,  among  others,  that  the  goods 
pretended  to  have  been  shipped  on  board  the  said  vessel 
were,  upon  the  evidence,  not  shipped  in  the  usual,  proper 
and  lawful  manner,  nor  '^  laden  on  board,"  within  the  meaning 
of  the  policies,  at  the  alleged  ports  of  shipment,  and  that 
this  fact  was  known  to  the  plaintiff  and  concealed  from  the 
defendant.  That  the  lading  of  said  vessel,  upon  the  evi- 
dence, was  fraudulent,  illegal  and  improper,  and  that  this  fact 
was  concealed  from  the  defendant.  That,  upon  the  evidence, 
facts  material  to  the  risk  were  concealed  from  the  defendant, 
whereby  the  policies  are  avoided.  That,  upon  the  evidence, 
the  stowage  of  specie  (if  any  was  shipped)  was  in  an  unusual 
manner  and  place,  whereby  the  risk  (if  any  such  gold  was 
shipped)  was  different  from  that  assumed  by  the  defendant  in 
the  policy  described  in  the  first  count,  and  therefore  said 
policy  never  attached.  That  the  stowage  of  the  specie  (if  any 
was  shipped)  was  shown  by  the  evidence  to  have  been  in  an 
unusual  manner  and  place,  whereby  the  risk  was  materially 
increased,  and  these  facts  were  concealed  from  the  defendant, 
and  therefore  the  policy  never  attached. 

The  court  denied  the  motion,  and  said  counsel  duly 
excepted. 

Defendant's  counsel  requested  the  court  to  charge  among 
other  things  as  follows:  "That  the  jury  are  bound  to  find 
upon  the  evidence  that  stowage  under  the  ballast  and  cargo  is 
a  fact  material  to  the  risk.  That  if  the  jury  find  that  the  loss 
of  the  gold  (if  any  was  shipped)  was  occasioned  by  its  being 
stowed  under  the  ballast  and  cargo,  and  that  it  could  have  been 
saved  if  it  had  been  in  an  accessible  place,  then  they  will  find 
for  defendant  on  first  count.  That  if  the  jury  find  that  there 
w«8  any  specie  on  board,  if  they  also  find  that  the  same  was 
stowed  and  carried  in  an  unusual  place  on  the  vessel,  that 
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ihey  will  find  a  verdict  for  the  defendant  on  the  first  count 
That  the  jury  are  bound  to  find  that  the  risks  to  which  it 
was  exposed  (if  shipped  at  all)  in  this  unusual  place  were  dif- 
ferent in  kind  or  degree  from  those  to  which  it  would  have 
been  exposed  if  stowed  in  the  usual  place  for  the  stowage  of 
specie." 

The  court  refused  so  to  charge  and  defendant's  counsel  dulj 
excepted. 

Further  facts  appear  in  the  opinion. 

Samuel  Hwnd  for  the  appellant.  The  mere  fact  of  unusual 
stowage  by  the  insured  of  goods  insured  in  a  marine  policy 
avoids  the  policy  if  not  known  and  assented  to  by  the  insurer. 
(Jftw.  Ttw.  Co.  v.  Algeo^  82  Penn.,  830 ;  Blackett  v.  Assv/r- 
once  Co.y  2  0.  &  J.,  250 ;  Atkmson  v.  Gt.  W.  Co.,  4  Daly,  27 ; 
Da  Costa  v.  JESmundSy  4  Campb.,  142 ;  Copper  Co.  v.  JUer. 
Ins.  Coy  22  Pick.,  108 ;  The  Delaware^  14  Wal.,  602 ;  Mar- 
shall on  Ins.,  8  Dal.,  467,  491 ;  10  B.  &  0.,  627.)  Testimony 
of  underwriters,  as  experts,  upon  the  question  of  materiality 
of  circumstances  to  the  risk,  is  admissible  where  the  materiality 
is  not  so  obvious  that  the  court  is  bound  so  to  declare  it  with- 
out evidence.  (3  Kent  Com.  [12th  ed.],  285,  note  e;  Hichr 
ards  V.  Mwrdochj  10  B.  &  0.,  527 ;  Duer  on  Ins.,  683,  rfote ; 
1  Pet.,  188 ;  HaHmum  v.  Keystone  Ins.  Co.^  21  Penn.,  478 ; 
HiMy  V.  Dana^  17  Barb.,  Ill ;  Appleby  v.  Ins.  Co.y  64  N. 
Y.,  263.) 

W.  J.  A.  FvRer  and  E.  L.  Fa/ncher  for  the  respondent. 
The  question  whether  the  gold  was  stowed  in  a  proper  place 
was  a  question  of  fact.  {Chase  v.  Eagle  Ins.  Co.^  5  Pick.,  53 ; 
Sherman's  Dig.  Mar.  Ins.,  83 ;  Ooeaat  Jns.  Co.  v.  Francis,  2 
Wend.,  64.)  DefenAnt  was  bound  to  take  notice  of  the  con- 
dition of  affairs  in  Mexico,  and  is  assumed  in  law  to  have 
made  its  contract  with  reference  thereto.  (Carter  v.  Boehm^ 
8  Burr.,  1905 ;  1  W.  Black.,  593 ;  Boydv.  Dvhois,  3  Campb., 
188;  NeUson  v.  La.  Ins.  Co.,  5  Mart.  [La.,  N.  S.],  289; 
1  Phil,  on  Ins.  [5th  ed.],  79,  304,  806-308,  316-337 ;  BeU  v. 
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JSelli  S  Oampb.,  479 ;  Md.  and  Ph.  Ins.  Go.  r.  Bathurst,  5 
G.  Sc  J.  [Md.],  159 )  Bwjom  y.  Shaw,  1  Cai.,  489 ;  Cal.  Inii 
Go.  y.  CtUtdl,  12  Wheat.,  383 ;  JVMe  t.  Kemmay,  1  DoagL, 
501 ;  &>hM  y.  In%.  Co.  of  N.  Am.j  1  Wash.,  93 ;  MarshaU 
y.  tfn.  Ins.  Go.,  9  id.,  357  5  B'ucic  v.  Ghes.  Ins.  Co.,  1  Pet.. 
151 ;  Kmgston  v.  Knibbs,  1  Campb.,  508,  n}  VaUanoe  t. 
Ihvxxt^  id.,  503 ;  Da  Oosia  t.  .Edmunds,  4  id.,  142 ;  Mobile 
Mar.  Ins.  Go.  v.  McMillan,  27  Ala.  [N.  S.],  77 ;  Planehi  v.- 
Fletchefr,  1  Dongl.,  251 ;  Ddonguemere  v.  N.  Y.  F.  Ins.  Go., 
10  J.  E.,  120 ;  Petty  v.  R(yyal  Ex.  Ass.  Go.,  1  Burr.,  341, 
$60;  Blaehetie  r.  JSoydl  Mb.  Ass.  Go.i  2  C.  Ar  J.,  249; 
Amould  Mar.  Jm,  [5th  ed.},  23d,  2«4 ;  8  Dongl.,  419 ;  4  T. 
R.,  206 ;  1  Park.,  105 ;  8  Burr.,  1707.)  The  materiality  of  a; 
r^pre^ntation  or  caneeahnent  U  H  question  lot  the  jntj. 
(IdtUeddte  t  Dixon,i  R  &  P.,  151 ;  BawUns  v.  Desiborouffh^ 
2  M.  A  R.,  828 ;  WeMury  v.  Aberdeen,  2  M.  &  W.,  267 ; 
MeDotbdl  V.  Fra^,  4  Boogl.,  260 ;  Shirley  v.  Wilkinson^ 
1  id.^  &06  h;  WUUs  r.  Ol(mr,  4  B;  &  P.,  14 ;  Mackintosh  y; 
JUarshaU,  ll  M.  A.  W.,  116, 121 ;  Duer  on  Mar.  Ins.  [1844], 
78^  tto,  note  22;  Bridges  r.  BPmUer^  1  M.  &  S.,  15 ;  FUon 
r.  IiBirkiMiBi  S  Bing.,  198 ;  Arh.  on  Mar.  InH.,  1074 ;  Idmngh 
ston  y. Delafidd,  1  J.  R;^ 522;  TTaMfe/i  y.  IT.  T.  F.  Ins.  Co^ 
12  i».,  128,  518;  Tyi^w'  y.  ^^n«  /n*.  O?.,  12  Wend,  507} 
Soughkm  y.  J^.  Jft^;  Ins-.  Co.j  8  Mete.^  114;  G(^.  Ins.  Go: 
y.  Lawrence,  10  Pet.,  507 ;  Lividsey  y.  CTti.  irw.  ife.,  8  R.  I., 
157 ;  FiwA.  Ins.  Go.  y.  Jf^r.  /tw.  Go.,  5  Ohio  St.,  450 ;  Pelr^ 
(Aval  y.  Jf^.  Ins.  Go.,  33  Me.,  242;  Hacgenva  y.  Rayley, 
6  Tatint.,  180 ;  iSMbn;  y.  j^^^.  Ins.  Go.^  9  Barb.,  191 ;  Mas- 
ters y.  J/ittf.  Go.  Ins.  Go.,  11  id.,  624;  2  Phil,  on  Ins.,  570 ;  8 
Oanch,  3^8;)  Wheiheir  a  ^tness  o'ffered  as  an  expert  has  the 
neoessaty  Qualifications  is  to  be  decidM  by  the  dourt  at  the! 
trial.  {Jones  y.  l%c^,  41  K  H.,  ^;  Am.  Mar.  Ins^ 
[1872],  540 ;  3  Kent's  Cknn;^  284^  note ;  JUcZanahan  y.  Un. 
Ins.  Go.,  1  Pet.,  188 ;  2  Duer,  786 ;  2  Duer  on  Ins.,  783-786.) 
The  fact  of  a  concealment  or  midreprestetation  and  the  matef^ 
riality  of  a  fiEU*.t  as  to  representation  and  concealment  is  for  thd 
jury.    {Sexton  y.  Mont.  Ins.  Co.,  9  Barb.,  194 ;  MasMrs  r. 
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Mud.  Co.  Ins.  Co.y  U  id.,  624;  1  J.  B;,  6«8;  3  id.,  49;  ChmSb. 
Vat.  Co.  T.  MUokOl,  48  Pemi;  St.,  874 ;  FrmJki  liis.  Cb.  r. 
CoeEteB^  14  Md.,  289 ;  9  M.  <%  B;,  829 ;  FUm,  r.  JSeadlam,  9 
B.  &  G.,  «»8;  2  Phil  oa  Im.,  «70;  1  B.  4  P.  IT.  E.,  151; 
2  M.  d^  B.,  82 ;  WesOikyr.  Aberdetrty  2  M.  &  W.,  267.) 

Allkn,  J.  The  qnestien  <>l  mofit  prominence,  as  it  is 
th^  mo^  iniportatit,  id  ito  to  the  vaUdify  of  the  policy 
Upon  the  gold  and  th^  mlings  of  the  leartied  jadge  at  the 
trial  in  reiffp^Kst  to  it.  There  is  no  conflict  of  evidence  or  Bnb- 
itantial  diapnte,  ^  to  the  faets  npcm  >ilrliich  its  validity  is  chal* 
tenged  b J  the  defendant.  The  claim  is  thiit  the  specie  was 
kot  stored  en  boaM  the  vessel  in  the  nstial  and  enstomaiy 
fiaoe,  for  the  carriage  of  fie^ht  of  that  descri|Jtion,  bnt  that 
it  was  placed  in  an  nmiBaal  part  of  tibe  Vessd,  by  which  the 
peril  was  greatly  incireased  aiid  Uie  nsk  essentially  yaried  from 
th^  assumed  by  thi)  underwriter.  The  evidetice  of  the  ship 
inastere  ^veh  npoii  the  trial  Was  imifahn  that  the  usual  place 
iw  the  carriage  of  ^xAa  or  spieeSe  of  any  kind  was  mther  ixl 
seme  proper  plaoe  in  the  cabin  or  in  that  part  ctf  the  run  of  th^ 
ir«ssd  immediately  tiiid^  the  cabin  and  accessible  from  it  by 
aa  opening  in  the  flooir  wtth  a  imp  propi^ly  fitted,  sd  that  ii 
might  be  lit  all  tiMeis  tmd^r  the  immediate  w^tdi  arid  care  of 
the  captsdn  and  only  ilecessible  froni  ihe  cabin.  The  maStei^ 
of  vessels  who  i¥&te  ^scamined  ia  witnesses  upon  this  subje(it 
hid  been  engaged  U  trade  to  itexican  and  South  American 
pwtA  as  Well  lis  to  oEher  ports  and  places,  and  all  agreed  that 
the  uStiikl  Ahd  prbper  phlce  tor  {ke  safe-keeping  of  coin  iiiarried 
iB  freight  Mras  either  in  or  under  the  dabin  as  stated.  It  was 
proved  by  one  or  mor^  of  1^  witnesses,  axid  not  disputed,  that 
tiie  only  exception  to  this  isi^  is  when  spedie  is  taken 
out  of  the  eouiitry  lilandestin^ly  in  viblatttVn  of  the  tevehue 
laws  and  to  evadb  tlk^  pijinebt  oi  eiport  duties,  when  it  is 
sometimes  concealed  among  Abb  eai^o  Oi*  ih  other  parts  of  the 
veasel,  but  never  under  the  cargo.  In  such  cases,  as  soon  as 
file  vessel  is  at  sea  and  the  pilot  has  left  the  ship,  the  coin 
IB  invariably  taken  from  its  temporary  jdace  of  concealment 
SicKEM,/— Vol.  XXI.        14 
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and  deposited  in  the  usual  place.  The  same  witnesses,  and 
the  only  witnesses  npon  the  sabject  who  were  experienced  as 
navigators  and  masters  of  vessels,  agreed  that  a  deposit  oi 
coin  under  the  ballast  or  under  the  cargo  waa  unusual,  and 
increased  the  hazards  and  risk  of  loss  to  which  it  was  exposed. 
In  case  of  disaster  it  was  less  accessible  and  could  not  be  saved 
in  whole  or  in  part  as  it  might  imder  ordinary  circumstances 
and  as  usuaUj  stored.  This  fact  is  so  palpable  upon  a  mere 
statement  of  the  different  modes  and  places  of  stowage  that  it 
needed  not  to  be  proved  by  experts.  It  was  not  denied  that 
while  under  the  freight,  especially  such  as  that  laden  on 
board  the  vessel  in  this  instance,  it  was  safer  from  barratry  or 
theft  than  when  stowed  in  the  usual  place ;  but  even  in  such 
case  the  risk  of  theft  was  greater  when  the  vessel  was  unladen, 
and  during  that  process,  from  its  liability  to  be  taken  by 
stevedores  and  others  who  would  have  access  to  it.  The 
claim  of  the  plaintifi  is,  that  the  gold  was  lost  not  from  the 
perils  said  to  be  diminished  by  the  stowage  resorted  to  but  by 
that  which  was  confessedly  increased.  The  gold  in  the  pres- 
ent instance  was  suffered  to  remain  imder  the  baUast  from 
the  time  it  was  placed  there  at  Laguna  until  the  vessel  sailed 
and  during  the  voyage  from  that  port  to  Minatitlan  and  until 
the  cargo  of  mahogany  was  laden  on  board  at  the  latter  port 
During  all  that  time  it  is  self-evident  that  it  was  exposed  to 
equal  if  not  greater  peril  from  barratry  and  theft  than  if 
stowed  in  the  usual  place.  There  is  no  evidence  except  that 
of  the  plaintiff  that  the  gold  was  seen  on  board  the  vessel 
after  it  was  first  laden  at  Laguna.  Whether  there  was  any 
necessity  for  the  stowage  of  the  gold  in  the  hold  of  the 
vessel  outside  of  the  cabin,  while  the  vessel  remained 
upon  the  coast  and  at  the  ports  of  Laguna  and  Minar 
titlan  which  would  justify  a  deviation  from  the  usual 
course  of  lading  and  of  which  the  underwriters  might  be 
presumed  or  were  bound  to  have  known  and  thereby  to  have 
assumed  the  varied  risk,  cannot  be  determined  upon  the 
present  record.  These  questions  were  not  tried  or  decided 
by  the  trial  court.    The  facts  proved  by  these  witnesses,  and 
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which  are  not  controverted  bj  anj  witness  npon  the  trial, 
clearly  and  condusively  establish  that  the  actual  risk  upon 
tlie  gold  was  not  the  same  as  it  would  have  been,  stowed 
in  the  usual  place,  and  that  the  risk  of  loss  in  case  of  disaster 
at  sea,  the  peril  by  which  it  is  claimed  the  gold  was  lost,  was 
increased. 

In  addition  to  this  evidence  several  underwriters  were 
called,  as  experts,  and  they  were  unanimous  in  the  opinion 
that  the  carriage  of  specie  under  the  ballast  and  cargo  did 
increase  the  risk,  and  that  the  fact  that  it  was  so  carried  was 
material  to  be  known  by  an  underwriter,  and  would  affect  his 
judgment  in  accepting  the  risk ;  and,  if  accepted,  the  rate 
of  premium.  But  a  single  underwriter  was  called  by  the 
plaintiff,  and  his  evidence  did  not  detract  from  the  force  of,  or 
conflict  with,  that  given  in  behalf  of  the  defendant.  He  tes- 
tified that  a  stowage  under  the  cargo  would  (in  his  own  lan- 
guage), '^  of  course,"  in  some  respects  increase  the  risk,  so  far 
as  the  perils  of  the  sea  were  concerned,  and  only  diminish  it 
as  against  barratry  or  theft  on  the  part  of  the  mariners.  He 
also  stated  that  when  so  stowed,  the  risk  would  be  different  in 
character  and  different  in  kind  from  what  it  would  be  if  the 
gold  were  stowed  in  the  cabin  or  in  the  run  immediately 
under  the  cabin. 

The  plaintiff,  himself  a  witness  upon  the  trial,  stated  that 
he  had  frequently  shipped  specie  and  carried  it  under  the 
cargo  and  the  timbers,  in  oat  sacks,  in  the  cook's  coppers,  and 
almost  everywhere  in  the  vessel  where  he  deemed  it  most 
prudent,  but  he  did  not  state  under  what  circumstances  he  had 
BO  carried  it,  or  that  it  was  usual  so  to  do,  or  that  when  so  car- 
ried it  was  insured.  Under  objection  that  he  had  not  shown 
himsolf  competent  to  testify  as  an  expert,  he  was  permitted  to 
testify  that,  in  his  opinion,  the  risk  would  not  be  any  greater 
for  the  safety  of  the  specie,  whether  stowed  under  the  cargo 
or  in  any  other  place  on  the  vessel,  and  that  it  would  be  safer 
under  the  cargo  against  barratry  and  theft.  His  testimony  was 
not  in  conflict  with,  but  rather  in  corroboration  of,  the  testimony 
of  other  witnesses,  except  in  the  statement  that  the  gold  was 
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^qtially  safe  in  Any  part  ef  the  VBSisel.  It  iiS  tirell  settled  that 
file  testunonj  of  experts,  iind  especially  of  tinderwriterB,  as 
flaclij  is  lUimissible  npon  thd  question  of  materialitjr  of  circum- 
stances affbcting  the  risk.  {McLc^ic^n  v.  The  Vnw&rml 
ins.  Cb.,  1  Peters,  ITO;  8  Kent's  CottL,  284.)  When  evi- 
dence of  this  character  is  necessaiy,  for  the  reason  that  the 
fact  is  not  sofflcientlj  obrlons  to  enable  the  court  to  decide  it 
without  idd,  the  testimony  is  to  be  tr^ted  as  testimony  of 
credible  witnesses  upon  any  other  fact,  and  if  there  is  no  con- 
flict, thci  fact  of  materuility  or  immateriality  must  be  held  as 
til  the  witn^isses  testify.  If  there  is  a  difference  of  opinion  it 
then  beeomes  a  qiiestion  df  fact  fot  the  jury.  In  every  con- 
tract of  marine  insurance  there  are  eertaih  Implied  stipula- 
tions uid  (k:lnditions  which  B3rQ  of  the  same  obligatory  force 
as  if  expressed  in  the  policy,  and  make  a  part  of  the  contract, 
Iind  lire  distinguishable  front  mete  representations.  (Amould 
on  Ins.  [*th  ed.],  589.) 

One  of  the  conditions  iinplied  by  law  in  ease  of  an  insurance 
upon  cargo,  is  that  It  shall  be  stow^  iii  a  safe  and  proper 
inannet,  and  in  tiie  usual  and  distoinary  place  for  the  carriage 
bf  goods  of  the  descrit>tion  Insili^ ;  and  any  breach  of  this 
warranty  by  which  the  risk  i£i  Varied  and  the  perils  insured 
against  increased,  vitiates  the  policy.  A  policy  upon  mer- 
chandise is  vitiated  by  a  breach  of  the  implied  warranty  that 
the  conveying  ship  is  seaworthy,  although  the  shipper  of  the 
goods  is  innocent  and  has  no  interest  in  the  ship.  (Amould 
on  Ins.,  591.)  l?he  Insurers,  assuming  risks  which  the  insured  is 
unwilling  to  bear,  can  only  be  held  to  those  risks  for  which  they 
have  voluntarily  and  knowingly  undertaken,  and  the  insured  has 
lio  right  to  substitute  aily  others  in  the  place  of  those  assumed. 
(B  Pars,  on  Ins.,  2 ;  Hartley  v.  ^xkggifiy  3  Doug.,  39  ;  Mary- 
land  Ins.  Oo.  v.  Ze  Roy^  7  Cranch,  36.)  In  BlacJcett  v.  The 
Hinfdl  Eochomge  Aastirdnoe  Oompany  (3  0.  &  J.,  244)  Lord 
Lticdhuest,  O.  B.,  says  :  "  On  an  insurance  upon  goods  the 
underwriter  is  entitled,  in  general,  to  expect  that  they  shall  be 
carried  in  that  part  of  the  ship  usually  appropriated  to  the 
stowage  of  goods,  not  in  a  more  dangerous  part ; "  and  adds : 
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^^  Xf  he  were  to  be  nuide  aoBver^ble  ion^xpa^oediiifiiy  peril  bfi 
woBld  be  auBwerable  for  a  peril  1^  had  not  ponte^pl^ted  mi- 
for  which  he  had  not  received  4a  adequate  cpiiipeiEie^tioYJu" 
To  this  prinoiple  maj  be  traced  the  role  whiah  exidiides  doc^ 
eaigoes  from  the  proteddoB  of  an  ordinary  pplicy  of  lEusarauce 
(1  Parsonfi  on  Marine  Ins.,  529.)  In  Brpolps  v.  T^  QrierUal 
Insurance  Gompany  (7  Pick.,  259)  the  underwriter  was  held 
not  to  be  liable  upon  a  valaed  policy  Tippn  a  ship,  for  a  hawser 
lost  overboard,  which  was  stowed  in  the  boai  on  dedc  instead 
(^  in  the  hold,  with  the  cables,  on  the  passage,  the  court  say* 
ing  that  it  was  a  matter  of  common  inf  or||iatioH  tb^  it  8houl4 
have  been  stowed  in  the  hold.  Here  wp  }iaye  the  imeour 
tradicted  evidence  of  an  established  usage  as  tp  the  proper 
place  for  the  stowage  of  gold,  aif d  thp  pa^nt  and  obvious  f ^ct 
that  the  usual  place  i^  the  saf w  place  for  carrying  it,  It  i# 
only  where  there  is  doubt  as  to  the  materialjity  of  ^  repr^o^ntac 
tion  or  of  any  deviation  qip  change  of  risl^  that  it  f^U^  exdu? 
pively  within  the  province  of  a  jury. 

A  nonsuit  was  sustaine49  by  the  court  in  lanCj  in  tiifk 
^cmrUon  Capper  Com/pomy  v.  Thi$  Mm^ch/OMfi  Jn^^w^mGe^ 
Campcmy  (22  Pick.,  108),  upcm  the  grpuad  that  the  mer^ 
Cihandise,  which  was  copper  in  pigs^  had  beesa  stowed  upon 
deck  instead  of  being  put  under  deck ;  and  thi^  notwithr 
standing  a  geneiral  usage  for  forty  years  to  carfy  goqd^, 
not  liable  to  be  injured  by  dampnefia,  on  deck,  was  proved* 
The  court  were  of  the  opinion  that  the  u^^ge  stopped  «f| 
H/mme^  and  that  the  insured  should  have  proved  in  addiitioi^ 
that  it  was  usual  for  underwrites  to  p^y  f cmt  goods  Ipst  T^a 
carried  on  deck*  The  plaintifE's  d^iun  and  iN^opf  in  this  case  ii 
equally  defective.  There  is  no  pretence  that  aory  uivdea^iariti^ 
has  ever  paid  f pr  coin  lost  when  jstpwed  i^  this  way  ao4 
insured  by  a  poli^jr  in  the  ordin^  form.  The  queati^^  14 
BidccMrds  v.  Mwrdock  (10  B*  &  0.,  527)  ^9a  ^  tp  the  m^ri- 
ality  of  a  diieotion,  from  th^  insured  to  the  brokeir,  tp  wa^ 
thirty  days  after  the  receipt  of  the  letter  giving  th^  direetion# 
l^f ore  effecting  the  insurance.  It  was  held  thaf  evidence  of 
the  underwriter's  opinion  was  properly  received,  and  thajt 
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even  without  it  the  jury  would  have  been  bound  to  find  that 
that  part  of  the  letter  not  communicated  to  the  underwriters 
was  material,  and  that  consequently  the  policy  was  void. 
Da  Costa  v.  Edrwwnds  (4  Camp.,  142)  was  an  action  upon  a 
policy  of  insurance  on  forty  carboys  of  vitriol,  and  the  plain- 
tiff had  a  verdict  upon  proof  of  usage  to  cany  vitriol  on  the 
deck,  of  which  usage  the  underwriters  were  bound  to  take 
notice.  Lord  Ellenbobouqh  instructed  the  jury  that  the 
underwriters  were  not  liable  if  the  goods  were  carried  on  deck 
without  such  usage,  or  if  they  were  not  stowed  there  in  a  skill- 
ful and  proper  manner.  The  only  questions  left  to  the  jury 
were  as  to  the  usage,  and  whether,  if  the  usage  was  estab- 
lished, the  carboys  were  properly  stowed.  The  question  of 
materiality  was  not  submitted.  (See  also  MercJumfa  Ins.  Co. 
V.  Alg^^  82  Penn.  St.,  880  ;  Marshall  on  Ins.,  348,  349 ;  MUr 
wa^d  V.  EUtibert,  8  A.  &  E.  [N.  S.,  Q.  B.],  120 ;  The  Ddor 
wa/re^  14  Wall,  679.)  The  Commission  of  Appeals,  in  Appleby 
V.  The  Astor  Fi/re  In»wrwnce  Gompamy  (54  K.  T.,  258),  reversed 
a  judgment  in  an  action  upon  a  policy  of  fire  insurance  for 
error  of  the  judge,  at  Circuit,  in  refusing  to  direct  a  verdict 
for  defendant  upon  the  ground  that  the  risk  had  been  mate- 
rially varied  and  increased  by  the  introduction  to  the  building 
of  the  business  of  finishing  chairs,  which  had  been  manufac- 
tured in  the  rough  elsewhere.  The  court  held  tiiat  it  was  not 
a  case  to  be  sent  to  a  jury,  but  that  the  defendant  was  clearly 
entitled  to  a  verdict  and  judgment.  Upon  a  reconsideration 
of  the  case,  upon  a  motion  for  a  reargument,  the  court  say : 
^^  Ab  an  ordinary  rule  it  may  be  safely  assumed  that,  upon  an 
undisputed  state  of  facts,  the  court  in  which  an  action  is  pend- 
ing may  render  the  judgment  which  the  law  requires,  without 
the  aid  or  advice  of  a  jury,  and  that  such  action  by  the  court 
does  not  violate  any  of  the  maxims  of  the  law." 

The  fact  being  undisputed  that  the  gold  for  which  this 
action  is  brought  was  not  stowed  in  the  usual  place,  but  in 
another  part  of  the  vessel,  where  it  was  exposed  to  a  different 
risk  (and  to  increased  hazard,  save  only  against  barratry  and 
theft),  from  that  to  which  it  would  have  been  exposed  had  it 
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been  stowed  where  the  defendant  had  a  right  to  assume  it 
wonld  be  stowed,  it  follows,  as  a  very  plain  proposition,  that 
the  stowage  imder  the  baUast  and  cargo  was  a  fact  material  to 
the  risk,  and  the  judge  should  have  so  charged  the  jury  as 
requested.  The  judge  should  also  have  charged,  as  he  was 
requested  to  do,  almost  in  the  very  language  and  according 
to  the  evidence  of  the  only  underwriter  examined  as  an 
expert  in  behalf  of  the  plaintiff,  that  the  risks  to  which  the 
gold  was  exposed  in  this  unusual  place  were  different  in  kind 
or  degree  from  those  to  which  it  would  have  been  exposed  if 
stowed  in  the  usual  place  for  the  stowage  of  specie.  If  these 
questions  depend  upon  the  testimony  of  witnesses,  the  evi- 
dence was  conclusive,  and  a  verdict  in  disregard  of  it  should 
have  been  set  aside ;  and  the  defendant  was  therefore  entitled 
to  a  direction  for  a  verdict  in  accordance  with  it.  If  the  ques- 
tions were  for  the  court  and  jury,  irrespective  of  the  testi- 
mony of  experts  as  to  the  materiality  of  the  change  of  place 
for  the  stowage,  then,  as  a  matter  of  law,  the  defendant  was 
entitled  to  a  verdict  upon  this  policy,  upon  the  evidence  and 
upon  the  direction  of  the  judge  and  the  finding  of  the  jury, 
that  the  stowage  of  specie  under  the  ballajst  and  cargo  was 
stowage  in  an  unusual  manner  and  place,  and  that  the  fact  of 
such  stowage  was  concealed  from  the  defendant.  There  was 
no  room  or  place  for  holding,  either  by  the  court  or  jury,  that 
such  unusual  stowage  was  a  fact  not  material  to  the  risk.  Its 
materiality  is  too  obvious  to  be  submitted  to  a  jury,  and  it  was 
error  to  permit  a  verdict  to  pass  for  the  plaintiff  upon  the 
ground  of  the  immateriality  of  this  fact,  under  the  circum- 
stances of  this  case.  The  risk  was  not  the  risk  assumed  by 
the  defendant,  and  the  policy  never  attached.  It  is  sufficient 
that  the  risk  resulting  in  loss  was  not  the  same  as  that  assumed 
by  the  defendant.  The  underwriter  had  the  right  to  elect 
whether  he  would  assume  the  actual  risk,  and  to  fix  the  pr^ 
mium,  but  it  was  also  an  increased  risk.  If  the  facts  can  be 
varied  upon  a  retrial,  the  plaintiff  may,  upon  some  ground 
other  than  that  already  considered,  recover;  but  upon  the 
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exjs^ptioBs  taken  at  the  trial,  def eadaiit,  np*m  this  bnuaoh  oi 
the  case,  is  entitled  to  a  sevecsal  of  the  judgment 

These  views  render  it  nnnecessmty  to  consider  manjF  of  the 
exceptions  taken  hj  the  defendant  upon  the  trial,  some  of 
which  present  questions  of  interest,  but  as  they  mostly  fdaite 
to  the  shipment  of  gold  they  become  uninqportant  if  the  gold 
was  not  covered  by  the  policy.  Among  the  questions  thus 
eliminated  from  the  case,  as  preasnted,  is  the  aUeged  illicit 
jcharacter  of  the  voyage  and  its  effect  upon  the  contract. 
Many  of  the  questions  of  evidence  are  aiao  unimportant,  by 
leason  of  the  ^ect  given  by  us  to  the  undisputed  evid^ice 
and  the  clear  change  in  th^  risk  by  the  irregular  stowage  ol 
the  gold.  Whether  the  ppliisies  weiB  piamued  by  false  rep- 
resentations in  respect  to  the  character,  credit,  position  and 
history  of  the  plaintiff,  was  properly  submitted  to  the  jufjr. 
The  evidence  that  the  policies  weite  issued  in  vdiance  upon 
^uch  representations  was  not  so  clear  aaod  conclusive  as  to 
autliorize  a  withdrawal  of  the  question  from  the  }ury.  *  The 
teetimcmy  of  the  vice-president  of  the  defendant  is  expUoit 
thsi  he  should  have  deiclin^  tiie  risk  npen  the  gold  had  he 
supposed  th^t  it  was  to  be  stowed  under  the  baHast  or  tiua 
cargo ;  but  when  he  comes  to  speak  upon  the  effect  and  infiur 
ence  of  the  representatiozis  in  respect  to  the  plaintiff  he  ia  net 
as  explicit,  but  he  says  he  should  have  d^D^ended  a  good  deal 
upon  the  standing  of  the  house  offering  the  risks,  and  leaves 
it  somewhat  in  doubt  as  to  the  extent  his  action  was  influ- 
enced, in  taking  the  risks,  by  the  statements  made  to  him  in 
respect  to  the  persoi^al  char^eter  and  standing  of  the  plaintiff. 
Again,  there  was  evidenee  touching  the  actual  character,  his- 
tory and  standing  of  the  plaintiff  and  the  truth  of  the  stater 
ments  made  to  the  d^endant,  whiidbi  made  it  eminently 
proper  that  the  jrhq]^  qnestiea  upon  this  bnuich  of  the: 
de^n^  shoujd  be  mb^tt^  tp  the  juiy. 

fiiSFerad  exceptions  wisre  Ukm  to  the  exelusion  and  admis? 
QiMi  of  evidence  ufon  minor  points,  wldeh,  as  they  nay  not 
bd  r^ieated  upon  another  tiial^  we  do  wi%  deem  it  important 
to  consider.    Exceptions  were  also  taken  to  several  of  the 
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lefnsalfl  of  reqnedts,  by  Hke  defencUtaty  t&  diarge'  thei  yorfi 
none  of  which  wedeeta  it  importaiLttd  refer  to. 

For  Ae  errors  suggested,  -  aiid*  without  c&nsidering  Aar 
other  qnestioiis,  which  will'  not  iSbclbBMnlj  tfiis^  tip6h  anotUe/ 
trial,  the  judgment  most  be  reversed;  iftid  a  new  trial  gnudti^ 
costs  to  abide  the  eyent 

All  coDcitr. 

Judgment  reyentod; 


IM    llSl 
lll__64l! 

et  al,  Ses^ndbhta. 

Plidntilb  confncted  to  sftll'to  R  ft  Co.  af  qaan^  of  cottoti,'  in  stote;  t6 ' 
be  paid  for  on  delivery.  The  N.  T.  W.  ft  S.  Co.  loaned  to  B.  ft  Go. 
a  sbin  of  money,  receiving  as  security  an  invoice  and  written  pledge  of 
tile 'cotton,  and  an  order  upon  the  warehouseman.  Upon  presentation 
df  the  order,  and  while  the  cotton"  was  being  weighed  stad  examined 
for  delivery,  the 'warehouseman;  with  the  consent  of  plaintiffs;  gav^  to 
tha  N.  Y.  W.  ft  S.  Co. '  the  ordinary  warehouse  receipt  for  the' 
cotton.  This  was  on  Saturday.  B.  ft  Co.  did  not  pay  for  the  cotton, 
and  on  the  next  Tuesday  failed.  In  an  action  to  recover  possession  of 
the  cotton,  hM,  that,  upoii  the  occasion  of  the  loan  to  B.  ft  Co., 
th^  N.  T.  W.  ft  B.  Co.  acquired  nO' title  to  the  cotton,  as  agalndt 
plaintifls,  as  it  parted  with  its  motiey  solely  ul>ott  the  engagement  of 
that  firm,  and  upon  their  order;  that  no  title  was  acquired  at  the 
time  of  the  delivery  of  the  warehouse  receipt,  as  no  value  was  parted 
with  upon' the  faith  of  it^,  but  that,  upon  receiving  the  receipt,  said 
company  had  a  righi  to  rep6se  upon  it  ai  a' ratifi6ation  of  the  prior 
pledge,  and  having  relied  upon  it,  ahd  thereby  having  been  induced 
to  refrain  from  any  attempt  to  recover  the  loan  or  secure  an  indemnity^ 
plaintiffs  were  estopped  from  claiming  title. 

It  is  not  necessary  in  such  case  for  the  pletd^  oi  property  to  show  that 
f^dentkand  of  the 'money  lo^ed  would'  necessarily  have  resulted  in^ 
il8re|l30very;  it  iM  enough' to  show  that  his' position  wlis  altered  by 
relying  on  the  evidenee  of  title,  andwronsequent  abstaining  from  action. ' 

(Argued  April  id;  1876;  decided  ApM '25, 1876.) 

AttSAL  from  judgment  of   the  GencJral  Term  of   the 
Stipreme  Court' in  the  fburth  jndiciftl  department  iii  favor  of 
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the  defendants,  Olmstead  and  the  New  York  Warehotifie  and 
Security  Company,  entered  npon  an  order  denying  motion  for 
a  new  trial,  and  directing  judgment  on  a  verdict.  (Reported 
below,  3  Hun,  744;  6  T.  A  0.,  172.) 

This  was  an  action  of  replerin  to  recover  possession  of  226 
bales  of  cotton. 

On  the  2d  May,  1868,  plaintifib  sold  the  cotton  then  in  store 
with  defendant,  Cyras  Olmstead,  a  warehouseman  in  New 
York,  to  George  R  Biddle  &  Co.,  cotton  dealers  of  that  city,  to 
be  received  and  paid  for  within  ten  days.  On  the  seventh  of 
May,  said  firm  made  a  written  call  on  the  plaintiffs  for  deliv- 
ery of  the  cotton.  The  weighing  and  inspecting  the  cotton 
for  delivery  began  on  Friday,  the  eighth ;  on  that  day  Biddle 
&  Co.  applied  to  defendants  The  New  York  Warehouse  and 
Security  Company  for  a  loan  upon  this  and  other  cotton. 
The  said  company  loaned  him  $44,000,  receiving  as  security 
an  invoice  and  written  pledge  of  the  cotton,  and  an  order  on 
Olmstead  therefor.  The  order  was  presented  the  same  day ; 
Olmstead  stated  that  the  cotton  was  being  turned  over,  and 
directed  the  person  presenting  the  order  to  come  the  next  day, 
when  the  receipt  would  be  given.  Plaintiffs,  upon  being 
advised  of  the  presentation  of  the  order,  directed  the  ware* 
houseman  to  give  a  receipt.  Accordingly,  on  Saturday, 
Olmstead  issued  and  delivered  to  the  company  an  ordinary 
negotiable  warehouse  receipt  for  the  cotton,  acknowledg- 
ing receipt  thereof  on  storage  for  account  of  George  E. 
Biddle  &  Co.  The  same  night,  after  business  hours,  plain- 
tife  having  received  the  weigher's  return  for  the  cotton,  made 
out  a  bill,  with  weigher's  return  attached,  and  sent  it  to 
Biddle  &  Co.'s  office.  On  Monday,  the  eleventh,  plaintiff 
sent  for  a  check  in  payment  for  the  cotton,  but  did  not  sno- 
eeed  in  getting  it,  and  on  Tuesday,  the  twelfth,  Biddle  A 
Co.  stopped  payment  On  Wednesday  they  first  notified 
defendant,  the  warehouse  and  security  company,  of  their 
claim.  Biddle  &  Co.,  on  receiving  the  check  for  the  loan  of 
$44,000,  deposited  it  to  their  account  in  the  National  City 
Bank.    At  the  close  of  bank  hours  on  Friday,  there  remained 
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to  their  credit  in  that  bank  $52,377.85 ;  and  at  the  close  of 
business  on  Saturday,  $31,878.96.  At  the  time  Biddle  &  Co. 
stopped  payment,  this  balance  had  all  been  drawn  ont,  and  no 
assets  conld  be  discovered. 

The  court,  on  motion  of  defendants'  counsel,  directed  a 
verdict  for  defendants,  Ohnstead  and  The  New  York  Ware- 
house and  Security  Company,  to  which  plaintifiEs'  counsel  duly 
excepted.  A  verdict  waa  rendered  accordingly.  Exceptions 
were  ordered  to  be  heard  at  first  instance  at  General  Term. 

Wm.  A.  Beach  for  the  appellants.  Defendants  acquired 
no  color  of  title  under  what  is  known  as  the  factor's  act 
(6  Edms.  Stat.,  668 ;  4  id.,  461 ;  Jernii  v.  McNomee^  45  N. 
T.,  614.)  The  sale  being  for  cash,  payable  on  delivery,  no 
title  would  pass  until  the  delivery  was  completed  in  every 
point  and  the  purchase-money  paid,  or  its  payment  waived 
and  credit  given.  {Kein  v.  Tupper^  62  N.  Y.,  550 ;  BaUard 
V.  Bwrgett,  40  id.,  314 ;  Rutchings  v.  Monger^  41  id.,  155 ; 
McNeU  V.  Tmth  Nat.  Bank,  46  id.,  325 ;  CoghUl  v.  H,  amd 
N.  H.  JR.  R.  Co.y  2  Gray,  545^  Leigkton,  v.  SteoeThSy  1  App., 
154 ;  CkwrchiU  v.  Bailey y  1  Shif .,  64 ;  CorMtack  v.  Smith,  10 
Shep.,  202;  Lufyy  v.  Btrndj/y  9  N.  H.,  298;  Maxwell  v. 
Briggs,  17  Vt.,  176 ;  Bradley  v.  Amdd,  16  id.,  382 ;  Fair- 
hamk  V.  Phdp%,  23  Pick.,  535 ;  Dreseer  M.  Co.  v.  Waterston, 
3  Met,  9 ;  Zehigh  v.  Field,  8  W.  &  L.,  232 ;  McBride  v. 
WhUe  Lead,  Geo.  [Dais.],  part  1,  165 ;  Bennett  v.  Sims,  1 
Kice,  421;  Bradehaw  v.  Thomas,  7  Jerg.,  477;  Beeves  v. 
Harris,  1  Bailey,  563 ;  Marstan  v.  Baldncim,,  17  Mass.,  606 ; 
George  v.  StiMs,  26  Me.,  243 ;  Herring  v.  WUlard,  2  Sandf ., 
418 ;  Buohmasier  v.  Smith,  22  Vt,  409 ;  Ftty  v.  Aldrich, 
46  N.  H.,  127 ;  Armington  v.  Houston,  38  W.,  448 ;  36  Mo., 
479 ;  Patton  v.  MoCane,  15  B.  Mon.,  555 ;  AcJeer  v.  Camp- 
lell,  id.,  372 ;  Pond  v.  Bradley,  9  G.  &  J.,  220 ;  Blanchard 
V.  Child,  7  Gray,  1 55 ;  Penbank  v.  Orooker,  id.,  158 ;  Good- 
win V.  May,  23  Geo.,  205 ;  Diehon  v.  Bigdow,  8  Gray,  159 ; 
Gragin  v.  Ooe,  29  Conn.;  51 ;  Plvmer  v.  Sti/nly,  16  Ind. 
480.). 
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Joseph  ZT.  GAoate  for  the  reflpondeixte. 
estopped  from  reta^ang  the  cotteo  hy  the  murehouae  receipt 
to  die  order  of  Biddle.  {ConU.  Bank  y.  BqmJc^  ^  Comm^ 
60  N.  Y.,  677;  Knighis  y.  Wiffei^  L.  R,  5  Q.  R,  660; 
C(Uco  Hanh  \.  Keen^hZ  Me^  103;  Ifvimg Bank  ^^WeOber- 
did,  S6  N.  Y.,  336;  Dd.  Bank  y.  Jarvi$y  »  id.,,2S6;  JS^ 
John  y.  R6bmi$y  31  id^  442;  Jf.  and  Tr.  Bank  y;  Magardi 
30  id.,  226 ;  Finnegan  y.  Cmraker^  47  id*,  498 ;  Dezdl  y. 
Oddly  3  Hill,  218.)  The  advance  made  hy,  defendaata  on  the 
cotton  constituted  them  hona  fide  pmtshaaers,  and  they  had 
the  paramount  right  when  this  actionwaaco^maeiiceid.  (GoH- 
tight  y.  Wiim&rding,  24  K;  Y.,  638 ;  Benj.  oo  Saka  [fld  £ng^ 
ed.],  342;  M<ncrey  y.  Wdchy  13  Wend.,  670;  Galdwdl  y. 
BarOdtj  3'Duer,  341;  Keyser  y«  BdrbeGk^  3  id*,  378,  391; 
Derbrow  y.  Maodonaldy.  6  Bo«w.,  130;  39i  N.  Y.,  23^;  TFO- 
mot^  y.  Biohardgonj  7  Bosw.^  690 ;  WAiUey  Garden^  10  G.  B., 
619 ;  Eingfford  v.  Merryj  11  Exch.,  887 ;  W.  Tn  Co.  y. 
Jiarshallj'  37  Barb«,  609.)  There  waa  no  evidence,  of  an; 
mala  fides  on  the  part  of  defendants  that  would  hare  war^ 
ranted  a  verdict  for  plaintiffs  on  that  gronnd.  (  Welch  y.  Sage, 
47  N.  Y.,  143;  Belmont  v;  JBoge^  38  id.,  67;  BirdeaU  y. 
Itneselly  29  id.,  249;  Murray  y.  LatrdMr,  2  WaL,121.) 

Allen^  J.  The  New  York  Warehouse  and  Security  Com* 
pany  acquired  no  title  to  the  cotton  as  a^inst  the  plaintifb 
upon  the  occasion  of  the  loan  to  Biddle  &  Company.  The 
company  did  not  part  with  its  money  upon  the  apparent 
ownerahip  of  the  property  by  Biddle  &>  Company^  but  relied 
solely  upon  the  engagement-  of  the  latter  firm,  and  their  order 
upon  the  warehousemen  for  the  ordinary-  warehouse  receipts 
At  the  time  of  the  delivery  of  the  warehouse  receipt  to  the 
company  no  money  was  advanced  or  value  parted  with  upon 
the  faith  of  such  receipt,  and  therefore  no  title  was  then 
ik^quired  to  the  cotton  and  the  company  as  pledgees  can  only 
hold  the  cotton  on  the  ground  that  the  plain1i&  are  estoj^l^d 
from  claiming  title  to  it  by  some-act  on  which  the  companj 
has  relied  and  been  induced  to  vary  its  position.    The  plani- 
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dtfb  Tohmtapily^ecmBeiited'tlutt  the  wftr^hotiBeman  Bhould  give 
«tiie  ioeml  fll^mrage  and  wai^oose  recdj^t  to  Biddle  &  Com- 
pttny  'as  ownera,  and  lihus  inrested  them  with  the  |>088ee- 
tidon  «(£  like  ,{Mraper1y  and  the  tunial  documentary  evidence  of 
tide,  iM  .%l|9t  th^j  are  eetcfppedj  as  against  those  dealing 
^th  fiiddle  'tc  Gompsmjy  upon  ^h«  -f dtli  off  such  apparent 
.owmerslK^/fifOm^^eelaimuig'l&e  property  or  asserting  title  to 
fit  60  4^al*fls4imocent  third  perscms  ttre  concerned,  who  have 
iliaen  tinftneiMed  -in  their  iu^fiions  by  the  apparent  ownership  of 
JBiddte  d?  OoTpL^nx^j  tiie  i^lamtiffis  tatist  be  deem^  to  hav^ 
undired  t&e  payment  tt  the  purchase-price  of  the  cotton,  as  a 
iMaditlon  •pr8<MKlent  to  4he  actual  ve^ng  of  tJie  title.  The 
onle  jHre^aUs  in  sndi  "a  case,  that  where  one  of  two  innocent 
fierBGna  must  'snfier  ^  the  fratid  or  wrongful  act  of  another, 
the  loA  shajl  iA  npon  'him  by  whose  act  or  neglect  the 
dbanfl  or  wrongful  aet  has  become  possible.  The  plaintifb 
fave  cvedit  to  Biddle  4c  Cbmpany  and  enabled  them  to  deal 
'miih  the  <HMitofi  as  their  own,  i>y  investing  them  with  tiio 
yoSDOwtcm  ttid  the  indicia  of  ownership.  The  security 
Mmpa&y  risked  ^leir  money  npon  the  ii&fSb.  of  the  prom- 
ise of  Biddle  &  Oompany  to  procure  and  deliver  the 
waapehoose  ^?eeeipt  for  the  property ;  but  upon  the  receipt 
of  4ihat  th^  had  a  right  to  repose  upon  it  as  evidence  of 
Biddle«ft  Oompany's  title  and  a  ratification  of  the  prior  pledge 
of  the  0SMoA  f  or  th^  loaXL ;  and  the  plaintiSb,  having  consented 
to  the  ^issoanee  of  the  receipt  hj  the  warehouse,  must  be 
hM  t^  hfKv%  assented  to  'die  irtinafer  or  other  use  of  it 
by  Bid4Be  ^  Company  and  that  faith  should  be  given  to 
it  «as  to  Ifte  mdtmments.  Had  the  company  not  obtained 
ike  waisehouse  i^eceipt,  they  might  have  resorted  to  some 
pvdcett  for  the  recovery  of  tixeir  loan  or  other  indenmity 
i^mft  loss.  The  recdpt  was  delivered  on  Saturday,  and 
l^rdbaMy  ja  the  fnoming ;  btrt  whether  eariier  or  later  in 
the  "day  is  not  materifld,  as  Biddle  &  Company  did  not 
fitil  in  Vasiness  imtfl  Tuesday,  giving  ample  thne  to  the 
eompany  to  take  measures  to  protect  itself.  The  case  cannot 
be  distinguidied  from  Kmghts  v.  Wiffi/n  (L  B.,  6  Q.  B.; 
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660).  There  M.,  haying  pnrchaaed  a  quantity  of  bariej  from 
the  defendant  without  having  paid  for  the  Bame^  Bold  it  to 
the  plaintiff  and  received  the  pay  therefor,  giving  an  order 
for  the  delivery  to  the  plaiittiff.  Upon  bdng  flhown  the 
delivery  order^  the  defendant  aaid  it  was  all  right,  and  that 
when  a  note  for  forwarding  was  received  he  would  ship  the 
barley.  M.  became  bankrupt  and  the  defendant,  as  unpaid 
vendor,  refused  to  deliver  the  barley.  The  court  held  him 
estopped  by  his  statement  from  denying  that  the  goods  had 
passed  to  the  plaintiff ;  for  the  reason  that  by  making  sndi 
statement  he  induced  the  plaintiff  to  rest  satisfied  under  the 
belief  that  the  property  had  passed  and  so  to  alter  his  position 
by  abetaining  from  demanding  back  the  money  which  he  had 
paid  to  M.  Here,  as  in  that  case,  the  position  of  the  security 
company  was  altered  through  the  plaintiff's  conduct.  The 
plaintifEs  knew,  when  they  assented  to  the  deHveiy  of  the 
warehouse  receipt,  that  it  would  be  regarded  as  evidence  of 
title  in  Biddle  &  Company  and  that  any  party  to  whom  it 
was  transferred  would,  according  to  the  well  known  usage  of 
the  trade,  rest  satisfied.  The  company  did  rest  satisfied  in 
the  belief  that  the  property  had  by  the  negotiation  of  the 
receipt  been  passed  to  it.  Blackburn,  J.,  in  the  case  cited 
uses  this  language :  ^'  If  the  plaintiff  had  been  met  by  a  refusal 
on  the  part  of  the  defendant  he  could  have  gone  to  Moris  and 
have  demanded  back  his  money.  Yery  likely  he  might  not 
have  derived  much  benefit  if  he  had  done  so,  but  he  had  a 
right  to  do  it."  It  was  not  necessary  in  the  present  instance 
for  the  pledgee  of  the  property  to  show  that  a  demand  of  the 
money  loaned  would  certainly  have  residted  in  its  recovery. 
It  is  enough  that  its  position  was  altered  by  relying  on  the 
evidence  of  title  furnished  to  Biddle  Ss  Company  by  the 
plaintiffs  and  abstaining  from  action.  The  same  principles 
were  applied  in  27ie  Cantdnental  National  £ank  v.  Ths 
National  Bcmk  of  the  Commonwealth  (50  N.  X^  575); 
and  Kniffhta  v.  Wiffi/n  is  cited  with  approvaL  Baamard  v. 
Campbell  is  entirely  consistent  with  both  cases,  and  also 
cites  Knights  v.  Wijffm  as  authority  (55  N.  T.,  456).    Thera 
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was  no  OTidenoe  to  show  any  want  of  good  faith  on  the 
part  of  the  secnritj  company,  in  the  transaction  or  any 
eonnection  between  the  loan  of  this  money  to  Biddle  &  Com- 
pany and  the  payment  of  other  loans  by  the  latter  to  it,  or 
that  any  part  of  the  money  loaned  npon  Una  cotton  was  repaid 
to  the  company. 

Thecase  was  well  disposed  of  in  the  court  below.  Judg- 
ment must  be  affirmed. 

All  concur. 

Judgment  affirmed* 


Thb  International  Life  Iksubanob  and  Tbtjbt  Company, 
Respondent,  v.  The  Fbanklin  Febe  Insubance  and  Teust 
Company,  Appellant. 

A  polioy  of  lire  insurance  contained  a  datue  declaring,  in  substance,  that 
in  case  the  asBuied  canse  the  property  to  be  described  other  than  it 
really  is,  so  that  it  be  charged  at  a  lower  premium,  or  if  the  risk  be 
increased  by  means  within  his  control,  without  notice  and  consent,  the 
policy  will  be  yoid;  also,  that  if  the  risk  be  increased  by  the  erection 
of  buildings,  "or  by  the  use  of  neighboring  premises  or  otherwise," 
or  if  for  any  other  cause  the  company  shall  so  elect,  it  shall  be  optional 
with  it,  after  notice  to  the  assured  or  his  representative,  to  terminate 
the  insurance;  in  that  case  refunding  a  ratable  proportion  of  the  pre- 
mium. In  an  action  upon  the  policy,  defendant's  evidence  tended  to 
show  that  before  the  loss  it  notified  the  insured  and  plaintiff,  who,  as 
mortgagee,  was,  by  the  policy,  entitled  to  receive  the  insurance  in  case 
of  loss,  that  it  elected  to  and  did  cancel  the  policy;  defendant  also 
tendered  back  the  unearned  premium.  JBield,  that  it  was  entirely 
optional  with  defendant  when,  and  for  what  reason,  to  terminate  the 
insurance,  and  the  motive  or  the  sufficiency  of  the  cause  could  not  be 
inquired  into;  and  that,  therefore,  a  refusal  of  the  court  so  to  charge, 
and  a  refusal  to  submit  the  question  of  cancellation  to  the  jury,  was 
error. 

(Argued  April  21,  1876;  decided  April  29,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  ConH 
of  Common  Pleas  for  tlie  city  and  county  of  New  York, 


Ywdiot. 

Tbifi  lu^tioa  wap  hrQU^t^pou  two  potieicvi.^  ^  iwinmiw 
lipoii  bTiildiogB  fmd  jsctaebmevyy  kewd  bj  ^c^eQcUnt  io  gne 
jimes  "BTilooii,  .oy^mri  Ifm,  k  mj^  pajrabl^  is>  jifmtiMy  m 
moiigagee. 

Attacbed  <ks  Aild  mftde  part  <>f  ^^acb  poUoj,  wove  o^ntidn 
<< conditionfi  of  iiiBurance,"  and  amoog  ^bcwIbe^oUoiFiPg: 

^  1.  Persons  desirous  of  making  insurances  are  io  &nwh 
the  company  with  the  following  infom^^A:  Th^.ooCMBtnio- 
tion,  material,  occupancj  and  location  of  the  buildings,  as 
well  as  of  those  contiguoua,  jand  a  description  of  the  articles 
to  be  insured.  If  the  assured  shall  cause  the  buildings,  goods 
or  other  j>roperty  to  be  described  in  this  policy  otherwise  than 
as  they  really  are,  so  t^t  they  be  charged  at  a  lower  premiium 
than  is  herein  proposed,  this  policy  shall  be  of  no  force ;  or 
if  the  risk  shall  be  increased  by  any  means  whatever,  within 
1jt»  ,qo^M*al  of  ibe  Mspwd,  ^ii4ng  Ae  .qaatwi^uABoe  pf  ;t^^ 
insunnoe,  and  notioe  ^herepf  be  not  gLY^en  to  -the  /fxysoifmff 
and  Budi  increased  risk  be  allowed  and  indorsed  hereon,  this 
policy  sh^  be  of  no  for^^  p^  if,  diiring  the  insurance,  the 
rhek  ^  increased  bj  libe  eieqti^on  ,of  buildio^  or  hj  the  use 
fir.ooc|apaition  of  neighboring  {XEWiiaes,  or  otherwise ;  <h*  if,  for 
any  other  cause,  ihe  company  shaH  so  elect,  it  shall  be  optional 
with  tl^e  coijnpany  to  terminate  the  insurance,  after  notice 
given  to  the  a^aajred^  (Or  )us  ropr^actalifttii^e,  of  tbejur  intention 
to  do  so,  in  which  ense,  itb^  oompany  wiJl  Jicliind  a  i«tab]ie 
proportion  of  the  premium/' 

Defendant  gave  evi^enc^  on  the  trial^  tending  to  show 
tliat,  prior  to  th^  loas,  jit  notified  TV'il^on  apd  plaintiff  that  jit 
elected  to  canoell,  mi^  tib^  it  did  <yu[Leel  the  |K>licy  ^  also^  thfit 
it  tendered  the  «Aeamed  pvemiiiiHis  on  both  poiicieB. 

Defendant's  counsel  moved  to  dismiss  the  complaint  on  the 
ground  that  the  policies  had  been  tenninated  before  the  Iq^ 
which  motion  was  denied.  Said  counsel  then  moved  for  leave 
to  go  to  tjie  jury  iqK)n  the  questiam  <tf  oanoellatMwa^  whioh  ym 
fkbodemed* 
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'find  oonnael  asked  <the  eonrt  to  liharge,  among  other  thingB : 

'^'fGbat,  by  the  'terms  and  conditions  of  the  policies,  ttie 

,4eleBdant  had  tiie  ^gfat  to  terminate  the  policies  befQre  a 

loss  ooenrred, -bj  giTin^  notice  of  its  intention  to  do  so  to  the 

•  paarty  insured  bj  tiie  policies,  or  his  representative^  and  refimd- 

-ing  to  such  insured  partj,  or  his  representative,  a  ratdUe 

pfopoftion  of  the  jM*emiBms  prescribed  in  the  policies,"  which 

request  was  refosed ;  and^e  court,  upon  motion  of  plaintifTs 

counsel,  .directed  a  verdict  for  plaintiff.    *To  aQ  of  which 

-ruMi^  said  d^endantfs  counsel  duly  ex(^pte4-    A  verd;ict 

»was  rendered  in  accordance  With^e  direction. 

JoMph  A.  Wdch  for  the  appellant.  The  insur^oe  was  ter- 
sdnated  by  the  notice  given  and  tender  of  ret^ate  of  premium 
4o  tiie  assured  by  defendant's  general  ag^nt.  ( Fa«  VoiCherir 
'i%irffh  V.  Lenox  }F.  Ins.  Oo.y  51  N.  T.,  465 ;  ITathom  v.  Oer. 
*».  <%.,«6  *BMt.,^98;  WBHmis  v.  Peqpl^a  F.  Ins.  Cb.,  57 
N.  T.,  Vfi: ;  AUen  v.  McmaspU  Im.  Co.^  99  Msyas.,  160.) 
Defendant  was  entitled  to  go  to  tiie  jury  on  tl^e  question  .con- 
cerning the  actual  cancellation  of  the  policies  liirough  Place, 
as  agent  <rf  the  assured.  {Grosvenor  v.  At  F.  If^.  Co.^  17  N 
•T.,  mi ;  BiOwM  v.  N.  W.  Ins.  Co,,  19  id.,  179 ;  Springfield 
F.  and  M.  Ins.  Oo.  v.  AUen,  48  id.,  880 ;  i^orks  v.  Mfi.  F.  Ins. 
<3b.,  60  id.,  619 ;  Orwoes  v.  Hampden  F.  Ins.  Co.,  10  Al.,  281 ; 
Macomber  v.  CwnA.  F.  Ins.  Co.,  8  Oush.,  188 ;  Eing  v.  l^ie 
Mvi.  F.  Ins  €o.,  16  id.,  837 ;  Jackson  v.  F.  Iiis.  Co.,  5  Gray, 
i/i ;  Hide  v.  J/edl.  Mut.  F.  Ins.  Co.,  6  id.,  169 ;  Lori/^g  v. 
Mfrs.  Ins.  Co.,  8  id.,  28  ;  Bowditch  v.  M.  F.  fns.  Co.,  id.,  38 ; 
T(ywng  v.  EagU  F.  Ins.  Co.,  14  id.,  150 ;  Titmer  v.  Quincy 
Ins.  Co.,  109  Mass.,  •878;  iState  Mut.  F.  Ins.  Co.  Y.  Boberts, 
m  Penn.,  488 ;  1  Lan8.,29  ;'8  Met.,  66 ;  .1  Seld.,  469;  8  Dptch.^ 
184;  8  HaH,  678j  «0  Md.,  91;  «E.  ft  B.,  868.) 

A.  «f.  Vanderpad  for  the  respondent.    For  defend^t  to 

avail  itself  of  the    reserved  option  to  terminate  the  con^ 

tract,  the  cause  must  be  of  the  nature  of  those  specifically 

enumerated  in  the  condition.    {Reynolds  v.  Com.  F.  Ins.  Co., 
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47  N.  T.,  597 ;  Commg  v.  McOuOcughj  1  id.,  69 ;  Ccffin  v. 
Jteynoldsj  87  id.,  640 ;  ^i;;b7i  y.  TToMm,  24  id.,  484 ;  Pottei^s 
Dwar.  on  Stat,  292 ;  WoUchone  y.  Lcmgfordj  3  Camp.,  422.) 
^' Other  person  or  persons"  limits  to  persons  of  the  same 
description  as  those  enumerated.  (JSrckmoell  y«  Pvn/necky  7 
B.  &  C,  534 ;  Eaardy  y.  Byle,  9  id.,  611 ;  Lomdvmom  y.  Breack^ 
7  id.,  96 ;  jEt^cA^  y.  iSAc^,  6  A.  &  £.,  729 ;  ChegaryY.JenJdnSj 
3  Sandf.,  413.)  The  cause  most  be  one  arising  after  the  isso- 
ing  of  the  policy.  (  WilUams  y.  Peoples  F.  Ins.  Go.^  67  N.  T., 
281.)  Place  was  not,  in  respect  to  the  policies,  an  agent  of 
plaintiff.  (  Y<m  VaUcenlnMrgh  y.  Lenox  F.  Ins.  Co.,  51  M".  Y., 
466.) 

Allen,  J.  Upon  the  eyidence  the  jnrj  would  haye  been 
authorized  to  find  that,  before  the  destruction  of  the  insured 
buildings  by  fire,  the  defendant  had  notified,  as  well  Wilson, 
the  insured  and  the  owner,  as  the  plaintiff  the  mortgagee,  and 
as  such,  under  the  policy,  entitled  to  receiye  the  money 
thereon  in  case  of  loss ;  that  it  elected  to,  and  did,  cancel  the 
policy,  and  offered  to  refund  and  tendered  to  each  '^  a  ratable 
proportion  of  the  premium."  The  conditions  attached  to  the 
policy  provide  that  the  same  shall  be  yoid  and  of  no  force  in 
case  either  the  property  has  been  misdescribed  by  the  insured, 
so  as  to  diminiflh  the  premium,  or  the  risk  shall  be  increased 
during  its  continuance,  by  any  means  whateyer,  within  the 
control  of  the  assured.  In  such  case  the  company  is  not 
required  to  refund  any  part  of  the  premiimu  Other  clauses 
of  the  same  condition  provide  for  a  termination  of  the  insur- 
ance,  at  the  election  of  the  insurers,  upon  notice  to  the 
insured  and  a  repayment  of  a  ratable  proportion  of  the  pre- 
mium. The  insurers  may  so  elect,  if  during  the  insurance  the 
risk  be  increased  by  the  erection  or  occupation  of  buildings 
upon  neighboring  premises  ^^  or  otherwise ; "  and  it  is  also  pro- 
vided  that  '^  if  for  any  other  cause  the  company  shall  so  elect, 
it  shall  be  optional  vnth  the  company  to  terminate  the  insmv 
ance  "  after  the  like  notice  and  upon  repayment  of  unearned 
premium. 


18Y6,]    Intbb.  Lifb  Iks.  Co.  v,  Fbai^lin  Pibk  Ins.  Co.      128 

Opinion  of  the  Court,  per  ALLEir,  J. 

The  claim  of  the  plaintiff  is,  that  there  must  be  some  cause 
for  tenninatiug  the  insorance,  under  the  last  clause  of  the 
policy  of  the  same  character  as,  and  similar  to,  those  described 
in  the  other  clause  of  the  condition,  and  involving  an  increase 
of  risk.  One  difficulty  for  this  interpretation  is  that  provision 
had  been  previously  and  fully  made  for  terminating  the  insur- 
ance, upon  an  increase  of  the  risk  by  any  means  upon  the 
insured  or  adjoining  premises,  or  by  means  within  the  control 
of  the  assured,  or  by  the  acts  and  agency  of  others  —  that  is, 
ly  any  means  or  by  any  agency.  The  words  "  any  other 
cause,"  in  the  last  clause  of  the  condition,  are  not  to  be  inter- 
preted upon  the  principle  of  naacittsr  a  sooiisj  as  words  of  a 
like  character  are  sometimes  interpreted,  to  limit  and  restrict 
their  operation  and  give  effect  to  the  intent  of  the  legislature 
in  the  construction  of  statutes,  or  of  contracting  parties  in 
giving  effect  to  their  agreements.  This  particular  paragraph 
or  clause  is  perfect  by  itself,  and  is  not  made  a  part  of  the 
d&uses  or  conditions  preceding  it,  and  is  not  a  continuation  of 
such  clauses.  The  words  '^  or  otherwise,"  immediately  preced- 
ing the  -paragraph  under  consideration,  clearly  include  every 
increase  of  risk  which  would  authorize  the  termination  of  the 
insurance  for  that  cause.  The  clause  upon  which  the  defend- 
ant relies,  and  under  which  it  acted,  is  very  broad  and  per- 
mits the  company  to  elect  to  terminate  the  insurance  for  any 
cause  which  it  shall  deem  sufficient  or  by  which  it  may  be 
prompted  to  act  It  makes  it  entirely  optional  with  the  com« 
pany  when  and  for  what  reason  it  shall  terminate  the  contract. 
It  may  do  so  from  mere  caprice,  from  a  desire  to  close  its 
business  in  one  particular  locality,  to  discontinue  a  particxdar 
daas  of  risks  or  to  terminate  a  particular  risk.  The  exercise 
of  this  option  is  not  made  to  depend,  expressly  or  by  implica- 
tion, upon  any  change  in  the  risk,  or  upon  a  knowledge  of  smy 
fact  acquired  after  the  making  of  the  insurance,  or  upon  any 
change  in  the  circumstances  or  condition  of  the  insured  or  the 
insurers  or  of  the  premises.  The  motive,  or  the  sufficiency 
of  the  cause  for  the  exercise  of  this  option  and  election  are 
not  to  be  passed  upon  by  any  tribunal,  but  the  will  of  the 
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^company  and  its  deotion  most  stand  ior  the  reason  of  its 
'aotioiiy  tflnd  ifi^eaiue  for  terndnating  the  liAn.  iNb  qttestion 
ean  be  made  npan  this  recovd  as  to  tiie  loroe  imd  ^ect  or  the 
jsnffieiencj  of  the  acts  of  the  d^Eendant  to  tenninate'the  policy^ 
(proTida^  it  had  *ihe  ]4ght  to  do  so  in  the  exercise  of  its 
option.  The  phintiff  chumedf  and  &e  oonrt  in  the  -oon- 
stmction  oi  <the  contract  held,  •that  the  light  of  .election 
^oold^not  he  exesrased  npon  flie  ^mero  ;BM>tian  and  ToKtion 
of  the  eompamj,  which  we  think  was  erroneous,  ^e  are  not 
lanthoriaed  to  rwy  the  tenpB  of  lite  contract  and  limit  the 
fj^t  of  tdeotion  on  the  part  of  the  'insiurers  bejond  its  t^rms. 

We  ace  not  iav(»ed  with  ihe  ^eaaqnS'Of  the  leartied  court 
tbolaw  foor  the  jodgment  gi^^en,  but  as  we  view  the  -oontoaot 
the  judgment  must  be  mveraed  and  a  new  trial  granted. 

All  oonppur. 

Jndgioent  terean^ 


■*^ 


fl&AirELiK  H.  Pbbson,  AppeBast,  v.  Wwlum  A.  K.  "Gbbei^ 

Impleaded, -etc.,  lEtespondent. 

▲  lesiAanl  df  a  foreign  <8tate,  while  attosdiag  a  oemt  of  iMa  19tate  as  a 
witaesB,  cafuoot  be«ecT«d  with  a  process  for  tbe  ^somiiisnoaiiiairt  ^t  m 
pivil  acti(>n  again^^  him. 

As  to  whether  a  distiactioa  in  reapect  to  thQir  imranni^  exists  as  to  suit- 
ors and  witnesses  from  a  foreign  State,  and  those  resicUng  in  this  State, 
qumne, 

(Argued  April  25, 1876;  deci(|ed  April  28, 1876,) 

AspsAL  from  order  of  the  General  Term  of  tiie  Supreme 
Court  in  the  tiiird  judicial  department,  affirming  an  order  of 
Special  Term  setting  aside  a  ser?^  of  ^e  summons  upon 
de£endaiit  <3aier.    {R^orted  bdkyw,  6  Htm,  47T.) 

Said  defendant  was  the  only  one  served.  He  is  a  resident 
of  Pennaylyaifia,  atnd  was  served  while  in  attendance  at  a 
Gircnit  in  Ohemnng  connty  as  a  Witness  in  an  action  ia  lihe 
Sapreme  Ooort  wfaer^  the  pl^tiff  herein  was  a  defendant 
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X  McOtnre  for  the  appellanL  DefendantB  wer^  not 
ezempted,  bj  anj  fltatnte^  from  the-  seryice  ot  dril  prooeaa 
Qnaccompanied'  bjr  an  arroBt-while  attending  coart4£  a  witneflfl» 
or  in  going  to  or  returning^  from  such  court*    {PoUaardPs  G<u$^ 

f  Abb,  [N.  SO,  71.)/ 

IStaihcmid  C.  Moak  for  the  respondents.  The  senriee  ol 
the  sammons,  while  defendant  was  attending  aaa^wltneas^from 
aEnother  State,  was  irregular.  {MerriU  y.  Oeorgej  23  How. 
Pr., 331;  Samfard'y.  Chase^  3  Oow.^  381 ;  Narri^  v.  Beaehj^^ 
X  Rl,  294;  Brown^  v.  Tuckerma/rhy  7  idl,  588;.  Seamer  v. 
jRobinsariy  3  liuer,  622 ;  San/ard  v.  C%«^  3  Cow.,  381 ;  Fol- 
lord  V.  Cfniony  etc.j  7  Abb.  Pr.  [N.  S.]>  70 ;  Jomeau  Bank  v. 
McSpedan,  5  Bis.,  64 ;  27*  /SI  v.  Edmey  9  S.  &  E.,  149 ;  SbwMrff% 
Case,  1  Dal.,  366 ;  Ualsei/  v.  Stewart,  4  N.  J.  [1  South.],  366 ; 
Parker  v.  HatchJeise,  1  WaL,  Jr.,  269 ;  Gilbert  v.  Vanderpool, 
1*5  J.  R,  242 ;  JTiitw  v.  MoOuUocky  1  Bin.,  77 ;  Hay^es  v. 
Skidds,  2  Yates  [Penn.],  222 ;  Jffoftwi  v.  Martm,  1  Dal.,  296 ;. 
Huddeson  v.  Prizer,  9  Phila.,  65 ;  CZarA  v.  ChnmL,  2  Wend.,. 
257 ;  Scmford  v.  (7AaM,  3  Oow.,  381 ;  Holmes  y.  Morg<m,  1 
l^hila.,  217 ;  JSTwr^i'*  Ciw<j,  4  DaL,  387 ;  i?(>^  v.  Strmgi,  1  Pin. 
[Wis.],  84 ;  Andersdn  v.  Bountree,  id.,  115 ;  Diaoon  v.  Ely,  A 
ildw.  OL,  557 ;  Walpcle  v.  Alexander,  3  Doug.,  46;). 

Allek,  J.  It  iff  the^  policy  of  the  law  to  pfrbteot  siiiton 
and  witnesses  from  arrests  upon  civil  process  while  coming- 
to  and  attending  the  court  and  while  returning  home.  Upon ' 
principle  as  well  as  upon  authority  their  immunity  fh)m  the- 
service  of  process  for  the'  commencement  of  dvil  actions 
against  them  iff  absohite  ewndoj  merando  est  redeundo.  This 
role  is  especially  applicable  in  all  its  force  to  suttotB  and 
witnesses  from  foreign  States^  attending  upon  the^  oourto  of- 
this  State.  In  some"  iTistancfts  witnesseB  and  suitors,  rMdents^' 
of  the  State,  have  only  been  diseharged  fnnn  arreflt  upon 
filing  common  bail ;  but  the  service  of  process  upon  non-^esa* 
dent  witnesses  and  suitors  has  be^i  absolutely  set  aside,  thus 
giving  color  to  a  distinction  between  the  two  claosop  in  respect 
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to  their  immunity.  Whether  any  distiction  should  or  does  in 
fact  exist,  is  at  least  doubtfuL  This  immunity  is  one  of  the 
necessities  of  the  administration  of  justice,  and  courts  would 
often  be  embarrassed  if  suitors  or  witnesses,  while  attending 
court,  could  be  molested  with  process.  Witnesses  might  be 
deterred,  and  parties  prevented  from  attending,  and  delays 
might  ensue  or  injustice  be  done.  In  jNorria  v.  Bectch  (2  J. 
B.,  294)  the  defendant,  a  resident  of  the  State  of  Connecticut, 
attending  in  this  State  to  prore  a  will,  was  held  exempt  from 
the  service  of  a  capias  and  discharged  absolutely  from  the 
arrest.  The  like  relief  >fras  granted  in  Samford  v.  Chase  (3 
Cow.,  381),  and  the  defendant,  a  resident  of  Massachusetts, 
arrested  upon  civil  process  while  attending  as  a  witness  before 
arbitrators,  was  discharged  absolutely  without  filing  common 
bail,  the  court  saying :  «  The  privilege  of  a  witness  should  be 
absolute."  The  court  in  Hopkins  v.  Cdburn  (1  Wend.,  292), 
expressly  affirm  the  absolute  immunity  of  foreign  witnesses 
attending  our  courts  from  the  service  of  civil  process  for  the 
commencement  of  an  action.  The  same  rule  was  held  in 
Sewoer  v.  Rdbmson  (3  Duer.,  622)  and  Merrill  v.  Oeorge  (23 
How.,  331)  and  the  service  of  a  summons  upon  persons  attend- 
ing from  other  States  as  witnesses  in  this  State  was  in  each 
case  set  aside.  This  court,  in  Yam,  Lieww  v.  Johnson  (decided 
in  March,  1871,  but  not  reported),  substantially  adjudged  that  a 
summons  could  not  be  served  upon  a  defendant,  anon-resident 
of  the  State,  while  attending  a  court  in  this  State,  as  a  party. 
Four  of  the  judges  taking  part  in  that  decision  were  of  the 
opinion  that  neither  a  party  nor  a  witness  attending  a  court  in 
this  State  from  a  foreign  State  could  be  served  with  summons 
for  the  commencement  of  an  action.  The  order  denying  an 
application  to  set  aside  the  summons  in  that  case  was  affirmed 
upon  the  ground  that  the  party  had  lost  his  privilege  by 
remaining  within  the  State  an  unreasonable  and  unnecessary 
time  after  the  close  of  the  trial  upon  which  he  had  attended. 
Ohubgh,  Ch.  J.,  and  Folgeb,  J.,  dissented  from  this  result, 
being  of  the  opinion  that  the  privilege  had  not  been  lost. 
The  authorities,  as  well  as  the  principle  upon  which  the  privi- 
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lege  rests,  clearly  lead  to  an  affirmance  of  the  order.  The 
defendant  Grier  attended  in  this  State,  in  good  faith,  as  a  wit- 
ness, and  the  snnunons  was  served  npon  him  while  he  was  so 
attending  and  dnring  the  continuance  of  the  freedom  from 
arrest.  The  courts  will  not  take  jurisdiction  of  a  party  whose 
rights  are  thus  invaded.  It  would  be,  in  effect,  and  for  all 
practical  purposes,  a  withdrawal  of  the  shield  and  protection 
which  the  law  uniformly  gives  to  witnesses,  if  a  party  coming 
from  a  foreign  State  could  be  served  with  process  and  an 
action  commenced  against  him,  the  judgment  in  which  would 
conclude  him  in  all  jurisdictions  and  could  be  enforced  by 
action  everywhere. 

The  order  must  be  affirmed. 

All  concur. 

Order  affirmed. 


Joseph    Speass  et  al.,  Bespondents,  v.  Joseph    Mathews, 

Impleaded,  etc.,  Appellant. 

The  court  has  no  power,  after  Judgment  against  plaintiff  in  an  action, 
and  pending  an  appeal  by  him  therefrom,  to  grant  an  injunction  or  to 
revive  or  continue  a  temporary  injunction  previously  granted. 

(Argued  April  25,  1876;  decided  April  28,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  an  order  of 
Special  Term  granting  an  injunction  herein,  and  reviving 
and  continuing  a  preliminary  injunction  obtained  by  plaintiflfe. 

The  action  had  been  tried  upon  the  merits,  and  judgment 
perfected  in  favor  of  defendant,  and  the  motion  was  made 
pending  an  appeal  from  the  judgment. 

Thomas  AUison  for  the  appellant.  The  court  has  no  power 
after  judgment,  and  pending  an  appeal  therefrom,  to  grant  an 
injunction  in  the  same  action,  or  to  revive  a  preliminary 
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iajnnctioa  previous!)?  granted*  {JEris  JR.  Go.  r.  Ramiejf^i 
4&  K.  Y.,  687^-645 ;.  FeOam^  y.  Beemkong,  1»  AM).  Pn- 
[H.  S.],  1;). 

E.N  tofp,  for  the  respondenti.  Tlie  court  has  power  to^ 
revive  and  continue  the -injunction  daring  the  pendency  of 
the  appeal  from  the  judgment  dismiBsing  the  ccHuplaint. 
(Dishro  V.  Disbrty^  37  How.  Pr.,  147;<  Ha}ft  v.  Ocyrter^  T  ii^- 
141,  142;  ZTo^  y.  McMfar,  eic^  i  Paiga,.  881;  ^  Wait's- 
Pr.  120.) 

Per  Curiam.  The  precise  question  involved  in  this  appeal 
was  decided  adversely  to  the  respondents  hy  this  court  in  JM- 
lowi  V.  Heermaais  (reported  in  13  Abb.  Pr.  [N.  S.],  1),  where 
it  was  held  that  the  court  had  no  power  to  revive  or  continue 
a  temporary  injunction  obtained  by  the  plaintiff  after  judg- 
ment against  him  in  the  action  pending  his  appeal  from  the 
judgment. 

The  decision  was  made  by  a  divided  court,  but  a  majority  of 
thfe  judges  agreed  to  the  judgment  pronounced'  in  that  case, 
and  the  question  here  presented' was  considered  and  distinctly 
passed  upon.  The  court  were  of  the  opinion  that  the  Code 
defined  and  limited  the  power  of  the  court  in  respect  to  gnmt* 
ing  injunctions,  and  that  the  right  to  an  injunction  in  'tixtj'  case^ 
if  it  existed,  was  to  be  found  in  the  provisions  of  the  Code. 
This  decision  was  referred  to  in  Erie  RaU/way  Compcmy  v^ 
Ram%ey  (45  N.  Y.,  637)  as  establishing  this  proposition.  The 
question  is,  therefore,  re%  adftuliccUay  and  we  do  not  deem  it 
useful  to  restate  the  grounds  upon  which  this  court  based  its 
decision.  It  may  be  that  the  power  of  the  court  to  continue  an 
injunction  pending  an  appeal  from  an  order  or  judgment 
dissolving  it  ought  to  ^zist,  but  this  is  a  question  for  the  legis- 
lature. 

The  order  should  be  reversed.' 

All  concur. 

Order  reversed. 
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PsTBB  O,  Williams  et  al.,  Executors,  etc.,  Kespondents,  ff^ 
Thb  Town  op  DuAicESBiTBaH,  Appellant. 

Ab  to  wliether  the  prior  decisions  in  this  State,  holding  that  the  legislature 
had  power,  under  the  Constitution,  to  authorize  municipal  corporations 
to  subscribe  for  and  hold  stock  in  railroad  corporations,  and  to  issue 
their  bonds  in  payment  therefor  were,  in  effect,  overruled  by  the  case 
of  PBopU  V.  BaeheHor  (08  N.  Y.,  138),  qyare  (Andrews,  Folgeb  and 
Bajpallo,  JJ.,  holding  that  they  were  not;  Chubch,  Oh.  J.,  and  Allbv, 
J.  holding  that  they  were,  and  that  the  power  did  not  exist;  MrLT.mTt,  J» 
not  Toting). 

Where,  howeyer,  in  pursuance  of  legislative  enactment,  municipal  bonds 
have  been  issued  and  transferred  to  purchasers  for  value,  prior  to  the 
decision  in  PeopU  v.  BaehtUor,  they  are  protected  by  the  earlier  decisions* 
and  as  far  as  their  validity  depends  upon  the  constitutional  power  of 
the  legislature,  will  be  sustained. 

Although  the  legislature  cannot  compel  a  municipal  corporation  to  sub- 
scribe for  railroad  stock  and  to  issue  its  bonds  in  payment  therefor,  yet, 
where,  under  a  mandatory  act^  the  municipality  has  voluntarily  and 
without  the  compulsion  of  Judicial  process  subscribed  for  and  taken 
the  stock  and  issued  its  bonds,  tibe  latter  are  not  invalidated  by  the 
compulsory  character  of  the  act  ;  it  operates  as  an  authority  and  per- 
mission to  do  the  acts,  and,  having  been  done,  they  will  be  considered 
as  having  been  done  voluntarily  (Ajtdbbws,  J. ;  Foloeb  and  Rafallo,. 
JJ.,  concurring). 

In  an  action  upon  bonds  issued  in  1863  by  defendant's  railroad  commis- 
sioner to  pay  for  subscriptions  to  stock  of  the  A.  and  8.  R  R  Co.,  JuHd, 
that  although  the  bonds  were  issued  without  a  compliance  with  the 
conditions  precedent  prescribed  in  the  acts  authorizing  such  subscrip- 
tion (chap.  64,  Laws  of  1856,  and  acts  amendatory  thereof),  yet  that  the 
same  were  validated  by  the  provision  of  the  act  of  1864  (chap.  402,  Laws 
1864),  declaring  that  when  the  road  of  said  company  shall  have  been 
constructed  through  a  town  its  bonds  shall  be  valid,  although  such  con- 
ditions were  not  complied  with  (Abdbbwb,  Rapallo  and  Foloeb,  JJ., 
concur,  on  the  ground  that  the  legislature  had  power  thus  to  vitaliaa 
the  bonds;  Chubch,  Ch.  J.  and  Alleh,  J.,  while  doubting  the  power, 
concur,  on  the  ground  that,  as  to  the  defendant»'s  bonds,  the  court  was 
concluded  by  the  decision  of  the  Commission  of  Appeals  in  Town  qf 
Jkumetburgh  v.  Jenkim  [57  N.  T.,  177]> 

(Argued  Hay  25,  1875;  decided  May  23, 1876.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  aflSiming  a 
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judgment  in  favor  of  plaintiffs,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury.  The  nature  of  the 
action  and  the  facts  are  set  forth  sufficiently  in  the  opinion  ol 
Andrews,  J. 

A.  P.  Parker  for  the  appellaiit.  The  acts  of  1863  and 
1864,  so  far  as  they  declared  the  bonds  valid,  in  spite  of  the 
Bon-consent  of  the  town,  are  unconstitutional  and  void. 
(People  V.  Batchellar,  53  N.  Y.,  128 ;  2  Eedf .  on  Eailways, 
434 ;  Town  of  Queenahury  v.  Ouloer^  19  WaL,  91 ;  People  v. 
MitcheUy  35  N.  Y.,  551 ;  Y(mng  v.  Bearddey,  11  Paige,  93  ; 
Beekman  v.  S(m.  Co.^  3  id,  45 ;  Taylor  v.  Porter,  4t  Hill,  140 ; 
I/xm  Asm.  v.  Topeka,  20  Wal.,  663.) 

Nathmid  C.  Moah  for  the  respondents.  A  horui  fide 
holder  of  the  bonds  in  suit  could  recover  against  defend- 
ant, although  the  statutoiy  requirements  to  their  issue  had 
not  been  complied  with.  {Thompson  v.  Lee  Caimtyy  3  Wal., 
827 ;  Mercer  Co.  v.  Hackettj  1  id.,  83 ;  Lee  Co.  v.  BodgerSj 
7  id.,  181 ;  Suprs.  v,  Schenchj  5  id.,  772 ;  To^onship  of  Pins 
Oraoe  v.  TalcoU,  19  id.,  666 ;  Bice  v.  B.  B.  Co.,  1  Black., 
886 ;  Mibaer  v.  City  of  Pmsacda,  2  Am.  L.  T.  E.,  186 ; 
Bk.  of  Borne  v.  Village  of  Borne,  19  N.  Y.,  25 ;  Tovm  qf 
QiteenshiMy  v.  Culver^  19  WaL,  92 ;  Comrs.  of  Knox  Co.  v. 
AapvnwaUj  21  How.  [U.  S.],  544;  Odpecke  v.  City  of 
Dvhuque,  1  Wal.,  203 ;  Meyer  v.  City  of  Muscatme,  id.,  384 ; 
Pendleton  Co.  v.  Amy,  13  id.,  304 ;  Nugent  v.  Suprs.,  19  id., 
241 ;  City  of  Lexington  v.  BuUer,  14  id.,  282 ;  Orand  Chute 
Co.  V.  Winegar,  15  id.,  371 ;  St.  Joseph  Township  v.  Bogers, 
16  id.,  645.)  The  acts  of  1863  and  1864  repealed  the  condi- 
tion of  the  original  act  requiring  the  consent  of  a  portion  of 
the  tax-payers,  and'  made  the  affidavits  filed  conclusive  evi- 
dence, and  rendered  the  subscription  and  the  bonds  legal  and 
valid.  {People  v.  Mitchdl,  35  N.  Y.,  552 ;  Ft.  Plain  Bridge 
Co.  V.  Sm,ithy  30  id.,  44 ;  People  v.  Clarke,  53  Barb.,  178 ; 
Portsmouth,  etc  v.  Tovm  of  YeVLowhead,  3  Bis.,  474 ;  James 
Y.  PaUesn^  6  K  Y.,  9 ;  OoMey  v.  Agwmall,  18  id.,  600;  if. 
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T.  T.  C.  Y.  Schuyler,  8  Abb.,  239 ;  Oity  of  Kenosha  t. 
Zamsofiy  9  WaL,  478 ;  Thompeon  v.  Zee  Co.,  8  id.,  827 ;  In 
re  Proteetcmt,  etc.,  46  N.  T.,  178 ;  In  re  Meyer,  60  id.,  504 ; 
H<md  V.  BdUau,  12  id.  543 ;  Hickox  v.  TaUmcm,  88  Barb., 
608 ;  Forbes  v.  Halsey,  26  N.  Y.,  68;  Mass  v.  Mercer,  15 
Barb.,  318 ;  Stocking  v.  JStm^,  8  Den.,  274.) 

Andrews,  J.  This  action  is  bronght  to  recover  interest  dne 
on  certain  bonds,  issued  and  delivered  in  May,  1862,  by  one 
Jenkins,  raiboad  commissioner  of  the  town  of  Dnancsburgh, 
to  the  Albany  and  Susquehanna  BaJlroad  Company.  The 
bonds  are  part  of  $30,000  of  bonds  issued  by  him  as  com- 
missioner in  payment  of  a  subscription  of  that  amount  made 
by  the  commissioner  in  the  name  of  the  town  to  the  capital 
stock  of  the  company.  They  contain  a  recital  that  they  are 
issued  by  virtue  of  an  act  of  the  legislature  of  the  State  of 
New  York,  entitled  "  An  act '  to  authorize  any  town  in  the 
counties  of  Schenectady,  Schoharie,  Otsego,  Delaware,  Che- 
nango and  Broome  to  subscribe  to  the  capital  stock  of  the 
Albany  and  Susquehanna  Bailroad  Company,  passed  March 
81, 1856,  and  of  the  acts  amending  the  same,"  and  the  bonds, 
when  delivered,  created  a  valid  obligation  against  the  town  of 
Duanesburgh,  under  the  enabling  acts  referred  to,  provided 
those  acts  were  a  lawful  exercise  of  legislative  power,  and  the 
commissioner  in  issuing  the  bonds,  acted  within  the  authority 
conferred  thereby. 

The  validity  of  enabling  acts,  authorizing  town  and  other 
municipal  corporations  to  subscribe  for  stock,  and  to  issue 
bonds  in  aid  of  railroad  enterprises  in  the  locality,  was  first 
considered  by  this  court  in  ITie  Bank  of  Borne  v.  The  Village 
of  Borne  (18  N.  Y.,  88),  and  the  constitutionality  of  such 
l^islation  was  distinctly  affirmed.  The  question  had  before 
that  been  raised  in  the  Supreme  Court,  and  had  been  decided 
both  adversely  to,  and  in  favor  of,  the  validity  of  such  legisla- 
tion. In  Town  of  Du(meimrgh  v.  JenJcms  (57  K.  Y.,  177), 
JoHNSOir,  commissioner,  gave  an  instructive  histoiy  of  the 
course  of  judicial  decision  in  the  State  upon  the  subject    Th^ 
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doctrine  of  the  case  of  Tks  Bank  f(f  Rom€  t.  The  ViUage  qf 
Rome  lias  not  only  not  been  impaired  bj  Bnbeequent  deciaionfiy 
but  it  has  been  expressly  reaffirmed.  {SkMrit^  t,  OenoOy  23 
K  Y.,  489;  0<mld  y.  Stet^Ungy  23  id^  466;  see  Clark  t. 
The  Citj/  of  Bocheetery  28  id.,  605.)  And  in  the  late  case  el 
The  People  v.  JSmiih  (45  N.  Y.,  781),  which  was  a  oertiorari 
to  review  the  proceedings  on  the  application  to  bond  the  town 
of  Phelpsy  in  aid  of  the  oonstruction  of  a  raibroad,  A  t.t.kn^  J., 
who  delivered  a  very  able  opinion,  while  in  the  Supreme 
Court,  in  Clark  v.  The  City  (^  JSacheeUr  (13  How.,  204), 
against  the  validity  of  municipal  bonding  acts  in  aid  of  rail- 
roads, concedes  that  that  view  has  not  received  the  sanction  of 
the  courts. 

Cases  involving  the  regularity  of  proceedings  under  these 
enabling  acts,  have  repeatedly  been  before  this  court,  and 
while  it  has  uniformly  held  to  a  strict  construction,  and  has 
refused  to  uphold  proceedings  under  them,  unless  an  exact  com- 
pliance with  the  requirements  of  the  statute  was  shown,  it  has 
never  assumed  to  rejudge  the  question  of  the  constitutional 
validity  of  the  legislation,  upon  which  the  proceedings  were 
founded,  although  in  every  case  the  invalidity  of  the  law  would 
have  been  a  complete  and  final  answer  to  the  claim  of  author- 
i^  to  issue  the  bonds.  {People  v.  Smithy  45  H.  Y.,  772 ; 
Same  v.  Svrlberty  46  id.,  110 ;  Same  v.  KnowleSy  47  id.,  415 ; 
Same  v.  Swwyery  62  id.,  296 ;  Sams  v.  Spencer.y  55  id.,  1 ;  Sam^ 
V.  Smithy  55  id.,  135 ;  Sams  v.  Morgan^  55  id.,  687.) 

The  decision  in  The  Ba/nk  qf  Borne  v.  The  VUlage  of 
Home  was  made  in  1858,  xmder  one  of  the  earliest  acts  on  the 
subject  of  municipal  bonding  in  aid  of  railroad  enterpiiaes. 
After  that  decision,  numerous  projects  for  the  construction  of 
ndlroads  in  difierent  parts  of  the  State  were  coneeived,  whidi 
could  only  be  carried  out  by  means  of  corporate  aid  extended 
by  the  cities  and  towns  through  which  they  were  to  be  con- 
structed. Many  of  these  projected  lines  of  road  were  of 
doubtful  utility,  and  many  others  were  in  localities  where 
neither  population  or  busiofisa  warranted  the  expectation  of  a 
l^fitable  traffic.    But  it  was  easy  in  the  abnormal  condition 
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of  the  eonntry  dmriag  the  civil  wir  to  induce  individaalfl  of 
oomimmkies  to  ei^age  in  hazai^ofl  enterpr»9GA,«nd  to  pledge 
tiieir  means  or  credit  to  sappoit  thenu  L^islation  to  enable 
eities  and  towns  to  pledge  their  credit  in  aid  of  railroads  was 
roadil J  proenrod  and  mnnicipal  bonding  for  raib-oads  became 
a  recognized  part  of  the  system  of  railroad  construction. 
These  bends  were  pat  upon  die  market,  and  were  purchased 
upon  the  faith  of  the  decision  in  Tke  BesJk  of  Rome  v.  Ths 
ViUags  ^  Rome.  The  kgidatnre  authorised  savings  banks 
to  ini^est  the  savings  of  dieir  depositors  in  them,  and  they 
were  sought  for  investment,  not  by  capitalists  only,  but  by 
trustees  and  persons  of  limited  means,  who  desired  to  invest 
in  avaakble  securities  promising  a  fixed  and  certain  incoma 
Under  liiese  dreumstances,  &e  court  cannot  at  this  time, 
without  doing  the  greatest  injustice,  overrule  Tly$  Bank  of 
Rama  V.  The  VSUge  of  Rome.  The  doctrine  of  nUredecUU 
hss  here  a  most  forcible  application.  The  rule  declared  in 
that  case  has  become  in  the  nature  of  a  rule  of  property. 
It  is  doubtless  true,  that  in  many  cases  severe  taxation  with- 
out compensating  benefits  will  be  entailed  to  pay  the  indebted- 
ness created  under  the  bonding  acts.  But  the  loss  must  fall 
ttther  upon  the  community  at  large,  or  upon  those  who  have 
purcfaa^d  bonds,  the  issue  of  which  the  legidature  sanctioned, 
and  the  validity  of  which  this  court  deliberately  affirmed. 
We  adhere  to  the  decision  made  in  The  Ba/nk  of  Rome  v. 
The  Village  of  Rome.  The  question  involved  in  that  esse  is 
not  now  open  to  controversy  in  this  court 

It  is  daimed  that,  conceding  the  power  of  the  legislature 
to  pass  enabling  statutes  authorizing  towns  to  subscribe  for 
stock  or  to  issue  bonds  in  aid  of  the  construction  of  railroads 
die  act  under  which  the  bonds  in  question  were  Issued  was 
invalid,  for  the  reason  that  it  did  not  simply  authorize,  but 
required  the  commissioner,  when  the  consent  of  the  tax- 
payers had  been  obtained  and  the  proofs  filed,  to  subscribe 
for  the  stock  of  the  railroad  corporation,  and  to  issue  the 
bonds  of  the  town  in  payment  therefor.  The  acts  relating 
to  town  subscriptions  in  aid  of  the  Albany  and  Susquehanna 


184         WiLUAMB  et  al.  V.  TowK  of  DvAmcsBiTBoM.       [Utajf 

Opinion  of  the  Gomt,  per  Assxtanm,  J. 

Bailroad  Company,  passed  prior  to  Maj^  1862  (when  the 
bonds  in  question  were  issued)  were  chapter  64  of  the  Laws 
of  1856,  chapter  401  of  the  Laws  of  1857,  and  chapter  884 
of  the  Laws  of  1859.  Under  all  the.actsy  the  obtaining  of 
the  consent  of  a  proportion  of  the  tax-payers,  and  the  filing 
of  proofs  of  consent  in  the  town  clerk's  office,  were  mad^ 
conditions  precedent  to  the  right  of  town  commissioners  ti 
issue  the  bonds  of  the  town.  The  act  of  1856,  as  amended 
in  1857,  provided,  in  substance,  that  the  commissioner,  on 
the  consent  being  obtained  and  the  proof  filed,  may  borrow, 
on  the  faith  and  credit  of  the  town,  the  sum  mentioned  in 
the  consents,  not  exceeding  $100,000,  and  execute  bonds 
therefor.  (§2.)  The  third  section  authorizes  the  commissioner 
to  dispose  of  the  bonds  at  not  less  than  par,  and  invest  the 
proceeds  in  the  stock  of  the  road,  and  directs  that  the  money 
shall  be  used  in  the  construction  of  the  road ;  and  authorizes 
the  commissioner  to  subscribe  for  and  purchase  the  stock  of 
the  company  to  the  amount  for  which  the  tax-payers  have 
consented,  not  exceeding  the  sum  limited*  The  act  of  1859 
provided  for  a  different  disposition  of  the  bonds  from  that 
contemplated  in  the  act  of  1857,  and  makes  such  disposition 
imperative  upon  the  commissioner.  The  second  section  is  as 
follows :  ^^Any  town  now  authorized  to  subscribe  to  the  capital 
stock  of  said  company,  whenever  the  proofs  shall  have  been 
filed  in  the  clerk's  office,  of  the  consent,  etc.,  in  pursuance 
of  an  act  passed  March  31, 1856,  as  amended  April  14, 1867, 
authorizing  a  subscription,  by  the  commissioner,  in  the  cor- 
porate name  of  the  town,  to  the  capital  stock  of  the  company, 
such  subscription  ^KaU  be  made  by  the  commissioner,  or  com- 
missioners, for  the  amount  the  tax-payers  shall  consent  to,  not 
exceeding  $100,000,  in  the  same  manner  as  individual  sub- 
scribers ;  and  the  said  commissioners  are  Aerdtj/  authorize 
amd  required  to  issue  the  bonds  authorized  by  said  act  in 
payment,  at  par,  of  the  stock  so  subscribed,  in  iuBtallmentSy 
as  required  in  case  of  individual  subscribers." 

In  Feeble  y.  BacheUar  (53  N.  T.,  128)  this  court,  held  that 
a  fiumdamtu  would  not  lie  to  compel  a  town  to  issue  its 
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bonds  and  fiubecribe  for  stock  in  a  railroad  corporation  under 
41  mandatory  act  of  the  legislatare*  In  that  case  the  towti 
had  not  acted;  the  bonds  had  not  been  issued,  and  no 
aubscription  had  been  made.  Gbovex,  J.,  in  his  opinion^, 
confiidered  that  an  act  requiring  a  town  to  subscribe  for  sto^ 
in  the  corporation  was  equiyalent  to  compelling  the  town  to 
engage  in  the  business  of  a  common  carrier,  and  thereby 
subjecting  itself  to  the  duties  and  responsibilities  of  that 
relation.  He  said :  ^A  municipal  corporation  cannot  be  com- 
pelled  to  embark  in  a  business  of  a  private  diaracter,  because 
its  prosecution  bj  it  will  probably,  or  certainly,  lead  to  taxa- 
tion for  the  capital  to  be  invested,  or  expenses  incurred 
th^^in."  But  I  do  not  understand  that  case  as  deciding  that 
the  construction  of  raikoads  is  not  a  public  purpose  for  which 
taxation  may  be  justified. 

The  validity  of  enabling  acts  authorizing  towns  to  issue 
bonds  and  subscribe  for  stock  in  aid  of  railroads  was  not 
questioned.  The  case  of  The  Bank  of  Rome  v.  The  Village 
of  Rome  was  refeiTed  to  in  the  opinion,  and  distinguished. 
It  was  not  overruled,  and  no  suggestion  was  made  that  it  was 
not  well  decided.  The  learned  judge  in  his  opinion,  after 
stating  the  question  in  the  case  then  under  consideration, 
adds:  '^  This  is  a  different  question  from  that  decided  by  thi^ 
court  in  Ths  Bank  ofRotns  v.  The  ViUoffe  of  RomCy  and  la 
subsequent  cases."  If,  in  this  case,  the  bonds  of  the  town  of 
Duanesburgh  had  not  been  issued,  and  no  subscription  had 
been  made  to  the  stock  of  the  Albany  and  Susquehanna  rait 
n)ad^  and  the  proceeding  was  to  compel  the  town  to  issue  its 
bonds  and  subscribe  for  stodc,  the  case  of  The  People  v.  Baeh- 
eUor  might  have  some  application.  But  here  the  town,  by  its 
agent,  has  issued  its  bonds  and  subscribed  for  and  taken  the 
.stock  of  the  road.  This  was  done  after  the  passage  of 
the  act  of  1859,  but  the  town  commissioner  did  not  act 
under  the  compulsion  of  judicial  process,  but  voluntarily, 
under  the  authority  of  the  act  If  the  performance  by  th6 
•town,  or  its  agent,  of  the  acts  directed  to  be  done,  could  not 
be  enfi)rced,  the  statute,  nevertheless,  operated  as  an  authority 
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and  pamiesion  to  do  the  acta  contemplated^  and^  having  been 
done,  thej  mnat  be  considered  aa  having  been  done  volnn- 
tarilj  under  this  permisaion  and  authority.     The  taking  of 
gtock  in  exchange  for  the  bonda  of  mnnicipal  corporationa  ia 
a  mere  incident  to  the  primary  pnrpoae  of  enabling  acts  of 
•this  character,  and  anthority  to  ssbscribe  for  stock  to  the 
amount  of  tlio  bonds  issued,  or  to  invest  the  proceeds  of  the 
bonds  in  the  stock  of    the    mihroad  company  which  the 
municipality  is  authorized  to  aid,  may  be  lawfully  conferred. 
In  The  Bank  of  Some  v.  The  Tillage  of  Home  authority 
was  given  to  the  village  by  the  act  in  question  in  that  case  to 
Bubscribe  for  the  stock  of  the  railroad  mentioned  in  the  act, 
and  to  provide  for  paying  therefor  by  the  issue  of  corporation 
bonds.    This  decision  covers  the  questioQ  as  to  the  power  of 
the  legislature,  in  both  aspects.    For  these  reasons,  I  am  of 
opinion  that  the  objection  to  a  recovery,  founded  upon  the 
mandatory  character  of  the  act  of  1859,  cannot  be  sustained. 
It  is  claimed  that  the  affidavits  filed  prior  to  the  issuing 
of  the  bonds  were  defective,  and  did  not  show    that  the 
requisite  number  of  tax-payers  had  consented.    Proofs  were 
filed  in  the  proper  clerk's  office,  in  attempted  compliance 
with  the  law,  which  show  that  consents  were  obtained,  in 
some  form,  of  a  large  number  of  tax-payers  to  the  issue  of  the 
bonds;  but  the  affidavits  are  confused  and  uncertain,  and, 
while  it  does  not  appear  that  the  requisite  consents  were  not 
obtained,  it  must,  we  think,  be  conceded  that  the  affidavits 
fail  to  show  affirmatively  this  fact     It  is  the  doctrine  of  thia 
court,  established  in  the  oases  arising  under  statutes  for  bond- 
ing towns  in  aid  of  railroads,  that  when  the  right  to  issue  the 
bonds  of  the  town  is  made  by  the  statute  to  depend  upon 
ihe  consent  of  tax-payers,  or  other  conditions  precedent,  and  the 
bonds  are  issued  without  the  c^mditions  having  been  performed, 
they  are  void  in  whosesoever  hands  they  may  be.    But  the 
legislature  may  overlook  a  defective  execution  of  the  power 
conferred,  and,  by  retroactive  legislation,  cure  defects  in  the 
action  of  municii^lities  under  these  statutes.    The  legislature 
may,  in  the  first  instance,  prescribe  the  conditions  upon  which 
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the  bonds  may  be  issned.  It  maj  designate  the  agencies  tbrou^ 
which  the  municipality  shall  act,  and  determine  what  measure 
of  consent  of  tax-pay^«  shall  be  required,  and  in  what  form 
it  shall  be  expressed*  It  may  by  subsequent  l^slation,  when 
there  has  been  a  failure  to  perform  conditions  precedent,  and 
the  bonds  have  been  issued,  dispense  with  such  conditions, 
and  ratify  and  confirm,  and  make  valid  and  obligatory  upon 
the  municipality,  bonds  issued  without  such  performance  — ^ 
at  least,  it  may  do  so  in  cases  where  the  municipality  has, 
through  the  construction  of  the  road,  or  by  the  receipt  of  the 
stock  of  the  company  in  exchange  for  the  bonds,  received  the 
benefit  which  the  statute  contemplated  as  the  equivalent  for 
the  liability  it  was  auihorijsed  to  incur.  The  officers  authorized 
under  these  statutes  to  issue  the  bonds,  are  public  agents  and 
the  legislature,  looking  over  the  whole  matter,  may,  when  in 
its  judgment  justice  requires  it,  ratify  and  confirm  their  acta, 
which  otherwise  would  be  valid.  In  this  case  the  legislature 
could  originally  have  authorized  the  bonds  of  the  town  of 
Duanesburgh  to  be  issued  under  the  precise  circumstances 
existing  when  they  were  issued,  and  if  the  acts  of  the  com- 
missioner have,  by  subsequent  legislaticm,  been  ratified,  it  is 
equivalent  to  an  original  authority  to  do  what  has  been  done. 
The  authorities  as  to  the  legislative  power  to  validate,  by 
subsequent  legislation,  acts  dcme  in  assumed  execution  of  a 
statute  authority  which  has  not  been  strictly  followed,  are 
numerous  and  decisive.  {People  r.  MitoheU^  85  K.  Y.,  651 ; 
Town  of  DucmeAurgh  v.  JenkinSy  eupra;  Oelpoke  v. 
JhJmqWy  1  TToj.,  203 ;  Thampeon  v.  JLes  Oawntyy  8  id.,  377 ; 
Bdoit  V.  Morgaohy  7  id.,  619 ;  1^*  Joseph  Townehip  v.  Rogere^ 
16  id.,  663 ;  Shaw  v.  Norfolk  Gotmfy  Haiiroad  Co^  5  Gray, 
180 ;  Cooley  Const.  Lim.,  pp.  871-379,  and  cases  dted.) 

By  chapter  402  of  the  Laws  of  1864,  it  was  provided  as  fol- 
lows :  '^  And  when  bonds  have  been  issued  by  the  commi»- 
flioner  or  commissioners  of  any  town,  and  the  said  [Albany  and 
Susquehanna]  railroad  shall  have  been  oonstruoted  through 
such  towns,  the  bonds  shall  be  valid  and  binding  on  said  town, 
without  reference  to  the  form  or  soffld^ioy  of  such  affidartta 
SicKELs — Vol.  XXL        18 
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and  the  principal  and  interest  on  the  bonds  shall  be  levied, 
raised  and  paid  in  the  manner  provided  in  the  original  act*' 

This  statute  applies  to  the  bonds  issued  by  the  def endaoft 
and  operates  as  full  and  complete  legisktive  declaration  and 
recognition  of  their  validity.  {People  v.  Mitchell^  etspra; 
Town  of  Dtume^ywrgh  v.  JmkvnSy  supra.) 

The  judgment  should  be  affirmed. 

FoLGER,  J.  I  concur  in  the  result  reached  by  AiroREWd, 
J. ;  I  do  this  upon  the  principle,  stare  deeisia.  I  conceive  that 
the  case  of  Ba/n,k  of  Rome  v.  ViUage  of  Rome  (18  N.  Y.,  88), 
and  the  line  of  cases  following  it,  have  established  the  law  f <»* 
this  State,  that  the  legislature,  before  the  late  amendments  to 
the  Constitution,  had  power  to  authorise  a  municipality  to  issue 
its  bonds  in  aid  of  a  railroad  corporation,  and  that  thus  a  rule 
of  property  has  been  set  up,  which  we  may  not  disturb.  The 
case  of  The  People  v.  BatcJiOlor  (53  N.  Y.,  128),  in  the  judg- 
ment rendered,  did  not  conflict  with  those  cases,  as  it  deckr^ 
only,  that  the  legislature  had  not  power  to  compd  a  munici- 
pality to  do  such  an  act,  a  distinct  question  which  had  not 
before  been  passed  upon  by  this  court  The  opinion  of  Judge 
Andrews  shows  that  the  present  case  is  not  affected  by  The 
People  V.  BatcJveUor.  It  also  shows  that  the  irregularities  of 
official  action  in  the  issuing  of  the  bonds  in  this  case  have 
been  remedied  by  legislative  action,  which,  within  the  rule 
laid  down  by  prior  decisions  in  this  court,  was  competent 

Allen,  J.  Before  any  judicial  decision  by  the  courts  of 
the  State  directly  upon  the  point,  I  came  to  the  conclusion, 
and  so  adjudged  in  Cla/rh  v.  City  of  Rochester  (13  How., 
204),  for  reasons  there  imperfectly  stated,  that  the  legislature 
bad  no  power  under  the  Constitution  to  delegate  to,  or  confer 
upon,  municipal  corporations  the  authority  to  subscribe  for 
end  to  hold  stock  in  railroad  corporations,  and  to  issue  their 
bonds  in  payment  therefor.  In  the  light  of  experience  and 
the  disastrous  effects  of  the  exercise  of  such  power,  tlie  oor- 
raption  of  public  morals  and  die  burthen  of  taxation  now 
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leeting  upon,  mnnicipalities  resulting  from  its  exorcise,  I  see 
no  reason  to  regret  the  view  I  then  took  of  snch  extra  munici- 
pal  powers.  Notwithstanding  the  reversal  of  that  judgment 
and  the  ahnost  unbroken  current  of  decisi<»is  adverse  to  it^ 
there  has  at  all  times  been  a  strong  dissent  from*  the  views 
which  Iiave  prevailed,  and  if  the  question  were  res  nova  it  is 
possible  a  different  result  would  be  reached  by  the  courts.  A 
strong  inclination  has  been  manifested,  as  well  \>j  the  courts 
as  the  people,  to  retrace  the  steps  taken  and  turn  back,  so  far 
as  possible,  the  current  of  authoritj.  Wlienever  the  people 
have  been  pei*mitted  to  speak  as  they  have  done  in  this  State^ 
in  Pennsylvania,  Ohio  and  Illinois,  and  perhaps  in  other  States, 
the  legislatures  have  been  expressly  prohibited  from  delegating 
such  power  to  municipal  corporations.  The  express  prohibi- 
tion of  tlie  exercise  of  the  power  at  the  first  opportunity  after 
it  was  assumed,  is  some  evidence  that  in  committing  to  the 
legislature  the  power  to  create  mimicipal  corporations  for  the 
purposes  of  local  government,  it  was  only  intended  that  such 
powers  should  be  conferred  either  for  tlie  imposition  of  taxed 
for  the  creation  of  debt,  or  for  any  other  purpose  as  directly 
pertained,  and  were  essential,  to  the  government  of  a  munici** 
pality  as  one  of  the  constituent  parts  of  the  State  government 
Judge  Dillon,  in  his  work  on  municipal  corporations  (page 
147),  well  remarks :  ^'  The  judgments  affirming  the  existence 
of  the  power  have  generally  met  with  strong  judicial  dissent 
and  with  much  professional  disapproval,  and  experience  has 
demonstrated  that  the  exercise  of  it  has  been  productive  of 
bad  results." 

The  question  was  first  presented  to  this  court  in  The  Bank 
qf  Home  V.  Ths  Village  of  Home  (18  N.  Y.,  38),  in  wluoh 
it  was  hdd  that  there  was  no  constitutional  restriction,  either 
in  terms  or  by  necessary  intendment,  upon  the  power  of  the 
legislature,  and  that  it  might  confer  upon  municipal  author* 
ities  the  power  to  subscribe  to  the  stock  of  a  railroad  corpora- 
tion,  and  to  raise  the  necessary  funds  by  taxation  or  upon  its 
eredit.  Five,  only,  of  the  judges  concurred  in  this  result; 
Judges  CoMSTOCK,  Dbnio  and  Fsatt^  although  not  in  temit 
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dksenting,  withholding  their  afleent  by  taking  no  part  in  the 
dedsion.  The  same  case  was  again  before  the  court  (19  N. 
Y.y  20)  npon  the  effect  of  the  certificate  of  the  commissionen 
aa  to  the  performance  of  a  condition  precedent  to  the  issning 
of  the  bonds,  and  it  was  held.  Judges  Dsmo  and  Grat 
expressing  no  opinion,  that  the  certificate  was  conclusiTC  evi* 
denoe,  in  behalf  of  a  bona  fide  holder  of  the  bonds,  of  the 
facts  therein  asserted.  Clark  r.  City  of  Rochester  {svprd^ 
when  it  came  before  this  court  (as  reported  in  28  N.  Y.,  605) 
was  decided,  so  far  as  the  question  of  legislative  power  was 
concerned,  npon  tlie  authoritj  of  Ths  Bank  of  liame  v.  Ths 
Village  of  Roine  {mipni) ;  Johnson,  J.,  dissenting ;  Inora- 
HAK,  J.,  expressing  the  opinion  that  the  statute  and  the 
contract  made  in  pursuance  of  it  were  Toid,  and  Selden,  J., 
taking  no  part.  Although  the  doctrine  was  regarded  as 
settled  by  Baaik  of  Borne  v.  Village  of  Rome^  courts  and 
judges  have  reluctantly  yielded  to  its  authority  upon  the  prin- 
ciple of  fitare  decisis^  and  the  number  of  protestants  has 
always  been  considerable.  In  The  People  v.  BatcheUor  (53 
N.  Y.,  128),  the  authorities  bearing  upon  the  question  of 
legislative  power,  and  the  constitutional  right  to  confer  upon 
municipalities  authority,  by  a  loan  of  their  credit,  to  aid 
private  raihroad  corporations,  were  collated  and  considered4 
In  the  judgment  pronounced  in  that  case,  the  court  went  far 
toward  directly,  in  terms,  overmling  the  former  decisions 
upon  the  subject,  and  made  a  decided  retrograde  movement 
in  hostility  to  the  existence  of  the  power  claimed.  Notwith* 
standing  the  apparent  and  nominal  disclaimer  of  the  learned 
judge,  now  deceased,  by  whom  the  opinion  was  prepared,  and 
the  attempt  to  distinguish  the'  case  from  others,  the  cases 
which  afiirm  the  right  of  the  legislature  to  confer  upon 
municipal  corporations  the  power  referred  to  were,  in  effect, 
overruled.  8uch  is  the  logical  and  necessary  sequence  of  the 
judgment;  and  there  is  no  ground  upon  which  it  and  ths 
cases  which  preceded  it  can  be  reconciled  or  made  consistent. 
Judge  Johnson,  in  his  opinion,  as  one  of  the  Commission 
of  Appeals,  in  The  Toion  of  JhMneAvrgh  v.  Jenkine  (57  N* 
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Y«9 177)  was  entirelj  right  in  his  aesertiou,  that  to  admit  th» 
CQmpetencj  of  the  town  bj  its  own  assent,  or  the  assent  of  a 
majority  of  its  tax-payer  or  electorsy  with  the  authority  of  the 
legislatm^  to  do  the  acts  in  question,  was  fatal  to  the  argii« 
ment  that  the  l^isktnre  oonld  not  compel  a  town  to  do  tiie 
same  acts.  The  I^islature  could  not  do  indirectly,  or  by  con- 
ferring authority  on  subordinate  and  local  governments,  that 
which  it  could  not  do  directly  and  by  its  own  act.  It  could 
delegate  no  power  which  it  did  not  possess  itself.  The  valid^ 
ity  of  the  act  in  question  depends  wholly  upon  the  power  of 
the  legislature,  as  the  municipality  has  no  inherent  power ; 
and,  therefore,  when  this  court  decided  that  the  legislature 
could  not  directly  perform  the  act,  or  compel  the  municipality 
to  perform  it,  it  necessarily  decided  that  power  could  not  be 
0(mf  erred  upon  the  municipality  by  any  vote  or  assent  of  its 
members  to  do  the  act.  I  am  constrained,  therefore,  to  regard 
the  last  dedsion  of  this  court  as  authority.  It  rests  upon 
sound  principles,  and  must  be  regarded  as  declaratory  of  the 
law.  The  case  of  Weiemer  y.  Village  of  Dov^lasa"*  recenHj 
decided  by  this  court,  and  not  as  yet  reported,  in  which  it  was 
held  that  b(mds  issued  by  the  village  of  Douglass  in  aid  of  a 
private  corporation,  and  by  authority  of  the  legislature,  were 
invalid,  is  to  some  extent  an  authority  in  accordance  with  the 
views  already  expressed  as  to  the  validity  of  the  bonds  in  suit^ 
so  far  as  their  validity  depends  upon  the  legislative  power. 

We  are  at  liberty  to  carry  the  decision  in  People  v.  Batek- 
eUor  to  its  dear,  logical  results,  and  apply  to  loans  of  credit 
by  municipal  corporations  since  its  promulgation  the  doctrine 
necessarily  involved  in  the  judgment  there  given.  As  there 
was  no  inherent  power  in  the  town  of  Duanesburgh,  as  a 
municipal  corporation,  to  incur  the  obligation,  and  the  legisla- 
ture had  no  power  to  compel  its  assumption  by  the  town  offi- 
ci%b  in  behalf  of  the  town,  or  by  its  own  act  to  impose  Budi 
estra  monieipal  obligaticKus  upon  the  corporation  or  the  inhabi- 
tants of  the  town,  it  follows  that  but  for  the  previous  decisions 
of  this  court  we  should  be  constrained  to  hold  that  the  bonds 

•64H.T..91. 
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were  void  and  the  issue  of  them  vUra  vires^  and  that  fhej 
ootdd  not  be  validated  by  a  transfer  to  a  purchaser  for  value. 
There  could  be  no  hona  fids  holder,  as  all  would  take  wiA 
full  knowledge  of  the  want  of  power  in  the  agents  to  bind  the 
town.  But  the  bonds  in  suit  had  been  issued  and  transferred 
to  the  present  holders  for  value  before  the  prior  adjudications 
of  the  court  had  been  judiciallj  impeached  or  questioned ;  and 
the  purchasers  took  them  upon  the  faith  of  those  decisions, 
relying  upon  them  ajB  declaratory  of  the  law  of  the  State. 
If  tiie  bonds  had  been  issued  since  the  last  decision  of  this 
court  that  would  have  controlled;  but  having  been  issued 
before,  there  are  cogent  reasons  for  holding,  if  possible,  that 
they  are  protected  by  the  prior  decisions  commencing  with 
Bank  of  Rome  v.  ViUa^ge  of  Rome  (eupra).  The  Supreme 
Court  at  Washington  has  held  that  courts  cannot  destroy  or 
affect  the  validity  of  obligations  incurred  pursuant  to  powers 
decided  by  tlie  highest  courts  of  the  State  to  have  been  con- 
stitutionally conferred  and  before  such  decisions  have  been 
overruled  by  a  different  interpretation  of  the  Constitution 
and  the  constitutional  powers  of  the  legislature.  {T'homson  v. 
Jjee  Counij/j  3  Wall.,  827 ;  JSavemsyer  v.  loioa  CownJty^  3  id., 
294.)  Whether  it  is  intended  by  these  decisions  to  deny,  as 
is  implied  by  the  language  of  the  opinions  of  the  learned 
judges,  the  constitutional  power  of  a  State  court  to  impair  the 
obKgation  of  a  contract  by  a  decision  promulgated  after  the 
making  of  the  contract  overruling  a  prior  decision  of  the  same 
court  by  which  the  contract  would,  by  the  Constitution  and 
law  of  the  State,  as  before  expounded,  have  been  adjudged 
valid,  or  merely  that  under  such  circumstances  the  later  judg- 
ment would  not  be  followed  as  a  rule  of  decision  in  respect  to 
contracts  made  after  the  first  and  before  the  promulgation  of 
the  later,  is  not  material  to  the  case  in  hand.  They  are  prece* 
dents  which,  under  the  ciicumstances,  may  be  followed,  for 
holding  that  the  first  dedsion  should  govern  as  to  obligations 
incurred  before  0uch  decision  was  impeached,  and  while  it 
was  properly  regarded  as  the  true  exposition  of  the  ConstitQ» 
tion  and  laws  of  the  State.    In  no  other  way  can  those  who 
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have  become  the  holders  for  valne  of  bonds  which  have  been 
issued  by  manicipalities  and  by  authority  of  the  legislature  in 
aid  of  private  corporations  be  saved  from  loss. 

The  validity  of  the  bonds,  so  far  as  their  validity  depends 
upon  the  power  of  the  legislature,  beidg  assented  to  for  the 
reasons  and  upon  the  authorities  stated,  the  only  other  ques- 
tions are  whether  the  conditions  precedent  and  upon  which 
the  existence  of  the  authority  in  the  local  agents  to  bind  the 
town  by  the  issue  of  the  bonds  had  been  performed,  and  as  to 
the  effect  of  the  enabling  and  validating  act  of  1864.  (Laws 
of  1864,  chap.  402.)  That  the  conditions  were  not  complied 
with,  and  the  necessary  consents  of  the  taxable  inhabitants 
procured  is,  I  think,  very  clearly  shown,  and  but  for  the  acts 
of  the  legislature,  and  especially  that  of  1864  (supra)^  the 
plaintiffs  would  have  failed  in  this  action  by  reason  of  the 
want  of  power  in  the  officers  to  act.  (Dillon  on  Munic.  Corp., 
413,  and  cases  cited ;  MwtbK  v.  MiUan  Go.,  10  Wall.,  676.) 

I  should  have  had  great  difficulty  in  giving  the  effect  to  the 
act  of  1864  claimed  for  it  so  as  to  make  the  bonds,  given  for 
what  is  manifestly  an  extra  mimicipal  purpose,  valid  notwith- 
standing the  want  of  power  in  the  officials  to  issue  them,  if 
the  question  was  an  open  one  at  this  time.  It  is  not  entirely 
dear  to  me  that  the  cases  relied  upon  to  establish  the  legisla- 
tive authority  and  the  force  and  efficacy  of  the  act  to  vitalize 
the  bonds,  or  the  principles  upon  which  they  rest,  are  appli- 
cable to  or  decisive  of  the  question.  But,  in  respect  to  the 
issue  of  the  bonds  of  the  present  defendant,  of  which  those  in 
suit  arc  a  part,  this  court  is  concluded  by  The  Town  of 
DwmeAwrgh  v.  Jenhi/M  {mprd)^  in  which  the  Commission  of 
Appeals,  a  court  of  concurrent  jurisdiction  and  equal  authority 
iTith  this  court,  has  decided  the  precise  question  after  a 
deliberate  examination;  and  it  would  be  indecorous,  if  we 
were  disposed  to  do  so^  to  review  that  decision.  It  must 
stand  not  only  as  the  law  of  the  case,  but  conclusive  as  to  all 
the  bonds  of  the  present  defendant  issued  by  the  same 
soAiority  and  under  the  same  circumstances. 

Without,  therefore,  considering  the  quesliou  or  r^-examin 
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Ipg  the  Bame,  or  tlie  principles  upon  which  that  decision 
restfl^  but  giving  effect  to  it  as  an  authoritj  binding  upon  this 
oonrt,  I  am  willing  to  affirm  the  judgment,  on  the  ground 
that  the  bonds  were  valid  and  obligatory  by  the  act  of  1864, 
notwithstanding  the  alleged  defects  in  the  actual  power  of  the 
agents  to  bind  the  town. 

Bapallo,  J.,  concurs  with  AjscdbjewBj  J. ;  Folobs,  J.,  con- 
curs on  grounds  stated  in  memorandum.  Chuboh,  Ck  J.| 
concurs  with  Allbk,  J. ;  'M'rT.T>KB,  J.,  not  sitting. 

Judgment  affirmed. 


Saicubl  B.  Bbick  et  al.,  Appellants,  v.  Julia.  E.  Bbick  et  aL, 

Bespondents. 

A  person  having  capacity  sufficient  to  acquire  a  large  fortune  hy  personal 
industry  and  intelligence,  who  successfully  conducts  a  large  business, 
whose  business  correspondence  shows  a  clear  comprehension  of  the  sub- 
jects upon  which  he  writes,  and  who  is  pronounced  by  his  intimate 
friends  of  sound  mind,  and  of  more  than  ordinary  intelligence  and  firm« 
ness,  wiU  not  be  considered  as  incompetent  to  make  a  wiU  simply 
because  he  exhibits  eccentricities  of  character  in  regard  to  himself, 
is  subject  to  fits  of  melancholy  in  regard  to  his  health,  even  amount- 
ing to  hyi>ochondria. 

To  avoid  a  will  on  the  ground  of  undue  influence,  it  must  be  made  to 
appear  that  it  was  obtained  by  means  ol  influence  amounting  to  moral 
coercion,  destroying  free  agency,  or  by  importunity,  which  could  not  be 
resisted,  so  that  the  testator  was  constrained  to  do  that  which  was 
against  his  actual  will,  but  which  he  was  unable  to  refuse  or  too 
weak  to  resist 

The  ezereise  of  undue  influence  need  not  be  shown  by  direct  proof;  It 
may  be  inferred  from  ciixsumstances,  but  the  cireumstances  must  be 
such  as  to  lead  Justly  to  the  inference  that  undue  influence  was 
employed,  and  that  the  wOl  did  not  express  the  real  wishes  of  the 
testator. 

The  admission  of  improper  evidence  in  proceedings  before  a  surrogate  for 
the  probate  of  a  wiU  is  not  ground  for  reversal  of  his  decision  admitting 
the  will  to  probate,  if  it  appears  from  the  whole  case  that  the  will  was 
properly  sustained. 

Where,  in  the  matter  of  a  probate  of  a  will,  the  sarrogate  has  acquired 
Jurisdiction  of  all  the  parUes  in  interest,  ha  is  not  divested  of  this  Juris- 
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fUction  by  the  death  of  one  of  tha  parties,  and  where  the  BaiT|TO|B 
appear  and  litigate,  without  objection  because  of  an  omission  to  bring 
in  the  heirs  and  representatiTes  of  the  deceased  party,  such  omission 
eannot  impair  the  validity  of  the  pvoeee^ngs  as  to  the  Bunrivors. 

(ilrgued  December  17, 1875;  decidad  Hay  38, 1876.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Coni*t  in  the  second  judicial  department  affirming  a  deeiaion 
of  tlic  surrogate  of  the  county  of  Kings  admitting  to  probate 
the  will  of  Joseph  K.  Brick,  late  of  Brooklyn,  deceased. 

The  deceased  died  August  7,  1867,  aged  fifty-five  years, 
leaving  Julia  £.  Brick,  his  widow,  three  brothers  and  a  sister 
him  surviving.  He  left  a  large  estate,  all  of  which  by  the 
Mnll  was  given  to  his  widow.  The  will  was  contested  upon 
the  ground  of  mental  incapacity  and  of  restraint  and  undue 
influence.  The  citation  was  served  upon  all  the  heirs  and 
next  of  kin.  Pending  the  hearing  before  the  surrogate  John 
£.  Brick,  one  of  the  brothers  of  the  deceased,  died,  leaving 
four  diildren.  No  proceedings  were  had  to  bring  them  in, 
and  no  objectif)n  was  taken  on  that  account.  They  appeared 
iu  tlio  Supreme  Court  upon  appeal.  The  facts  disclosed 
upon  the  hearing  are  set  forth  sufficiently  in  the  opinion. 

J).  li.  JaqvfSy  M.  B,  Fidd  and  S^Mry  K  J)avisi  for  the 

appellants.  The  fact  that  a  will  is  unjust  is  of  itself  evidence 
tending  to  show  that  it  was  obtained  by  fraud  or  undue 
inflnonca  {Fisher  v.  Clark&y  1  Paige,  176 ;  LyncK  v.  Glement$i 
24  N.  J.  Eq.,  431 ;  Redf.  on  Wills,  620,  627,  628 ;  jffoTwy  v, 
S^dlens^  46  Mo.,  147, 154 ;  Dams  v.  Galverty  6  G.  &  J.,  300 ; 
Turner  v.  Cheesman^  2  McO.,  26§  ;  1  Jar.  on  Wills,  36,  39 ; 
GUbeH  V.  Gilbert,  22  Ala.,  629 ;  Darley  v.  Barley,  3  Bradf *, 
481 ;  Tyler  v.  Gardner,  36  N.  T.,  696 ;  Marvin  v.  Marvm. 
6  T.  &  C,  429 ;  3  Hun,  139 ;  Oi»rdn^  v.  Gardner,  34  N.  Y., 
155 ;  Seguin  v.  Seguin^  3  Keyes,  668.)  Undue  influence  in 
n^rd  to  a  will  may  be  established  by  showing  infiuenoe  pos* 
sosscd  and  exerted  by  the  chief  beneficiary  over  the  decedent 
in  respect  to  other  subjects.    {Lems  v.  Masany  1U9  Mass.. 
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169  ;  Eedf.  on  Wills,  519,  623  ;  Mowntain  v.  Bennett^  1  Cox, 
355;  Jackson  y.  Jackson,  32  Gra.,  325.)  It  need  not  be 
proved  directly,  but  may  be  eetablisbed  by  circnmgtanoes. 
{Ma/rvin  v.  Marvinj  3  Abb.  Ot,  App.  Dec,  192 ;  Beynclds 
V.  Root,  62  Barb.,  254 ;  Dcms  v.  Calvert,  5  G.  &  J.,  269, 
803 ;  Rail  v.  HaU,  1  E.  L.  &  Eq.  [P.  &  D.],  482 ;  Taylxyr 
Y.WilUams,  20  Mo.,  806.)  It  was  proper  to  consider,  in 
determining  the  qnestion  of  nndne  influence,  the  provisions 
of  the  will,  the  mental  and  bodily  condition  of  the  decedent, 
his  relation  to  the  beneficiaiy  claiming  under  it,  and  to  those 
who  would  naturally  be  the  objects  of  his  bounty,  and  their 
conduct,  acts  and  declarations.  (Swinb.  on  Wills,  447;  Love- 
lass  on  Wills,  189;  Eedf.  on  Wills,  515;  Fulke  v.  Adam,  I 
Redf .,  454 ;  Fa/irchUd  v.  Buscomh,  35  Vt.,  398 ;  Bvmhien  v. 
OicoU,  12  Mich.,  459 ;  Pdamoresnes  v.  Clark,  9  Iowa,  1 ; 
Lucas  V.  Penmas,  27  Ga.,  593 ;  Lamb  v.  Gritman,  26  id., 
625 ;  Stedma/n  v.  Stedrna/n,  32  Ala.,  525 ;  Dean  v.  Negley,  41 
Penn.,  312 ;  Jfotmtadn  v.  Bennett,  1  Cox,  353 ;  Ha/rwood  v. 
Baker,  3  Moore's  P.  C,  282 ;  8.  F.  Sac.  v.  Hopper,  33  N.  T., 
619 ;  SmiUh  v.  TMett,  1  L.  K.,  398 ;  Welsh  Will,  7  N.  T. 
Leg.  Obs.,  153 ;  Waring  v.  Waring,  6  Moore's  P.  C,  309 ; 
Zee  V.  DiU,  11  Abb,  Pr.,  214;  Ddc^ftdd  v.  Pwrish,  25  K  Y., 
9 ;  Cla/rke  v.  FishJtBT,  1  Paige,  171 ;  Allen  v.  Pub.  Adm/r.,  1 
Bradf .,  378 ;  Dew  v.  Cla/rk,  3  Ad.,  79 ;  Landis  v.  Landis,  1 
Grant's  Cas.  [Penn.],  248 ;  Reynolds  v.  Root,  62  Barb.,  250  ; 
Kinne  v.  Johnson,  60  id.,  69 ;  Yoorhies  v.  Voorhies,  39  N. 
T.,  463 ;  Ba/rry  v.  Boyle,  1  T.  &  C,  422 ;  Coffin  v.  Coffin, 
23  N  T.,  9 ;  Forman  v.  Smith,  7  Lans.,  449 ;  Tyler  v.  Gard- 
ner, 35  N.  Y.,  659 ;  Campbell  v.  Dubois,  4  Barb.,  393 ;  Fan 
Pelt  V.  Fan  Ptfft,  80  id.,  184 ;  Leech  v.  Leech,  4  Am  L.  J., 
179.) 

SamAid  Hand  and  TT.  J/1  Ordham  for  the  respondents. 
Mere  weakness  of  mind  does  not  incapacitate  a  testator,  nor 
do  perverse  opinions  or  unreasonable  prejudices.  {In  re  For- 
m/m^s  WiU,  64  Barb.,  274 ;  Jackson  v.  Jackson,  39  N".  Y., 
188 ;  Clapp  v.  FuUerton,  34  id.,  190 ;  Seaman^ s  Soc.  v.  Hop 
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peTy  33  id.,  619 ;  Ddafidd  v.  Pa/rieh^  25  id.,  97 ;  Stewart  y. 
lA^peMMrdy  26  Wend.,  255  ;  BlcmcJuird  v.  NesUe^  3  Den.,  37 ; 
BwrgtT  V.  HiU^  1  Bradf .,  360 ;  Seguine  v.  Seguine  4  Abb.  Ct. 
App.  Dec,  191 ;  McGmr^s  Estate^  1  Tuck.,  196 ;  Ga/rdmer 
V.  Oardinery  34  N.  T.,  155 ;  Bougkton  v.  Knight^  L.  E.,  3 
P.  &  D.,  64;  Sefton  v.  Hapwoody  1  F.  &  F.,  598 ;  GrinddU 
V.  GrmdaUy  4  Hagg.  Ecel.,  1 ;  Trin<?A  v.  Murray y  3  Curt 
Eccl.,  623  ;  Peck  v.  Cary,  27  N.  T.,  18  ;  Rtm  v.  Chriatmam,^ 
1  Ired.,  209 ;  1  Redf .  on  "Wills,  52.)  Monomania  will  not 
affect  the  will  when  it  is  upon  subjects  entirely  uncon- 
nected with  its  provisions.  {StarUon,  v.  Weaiherwax,  16 
Barb.,  259 ;  Martin  v.  Johnstorij  1  F.  &  F.,  122.)  Undue 
influence,  to  vitiate  a  will,  must  be  an  influence  exercised 
by  coercion,  imposition  or  fraud;  it  must  be  such  as  to 
deprive  the  testator  of  the  free  exercise  of  his  will.  {Gar- 
diner  v.  Gardiner y  34  N.  Y.,  155 ;  Pa/rfitt  v.  LcmlesSy  L.  R. 
[2  P.  &  D.],  462 ;  Boyae  v.  Ld.  Eoaaloroughy  6  H.  L.  Cas.,  2 ; 
Lovett  V.  Lovetty  1  F.  &  F.,  581 ;  N&whmiae  v.  Goodvnuy  17 
Barb.,  236 ;  Carroll  v.  Nortotiy  3  Bradf.,  291 ;  Blanchard  v. 
NedUy  3  Den.,  37 ;  Dean  v.  Negleyy  41  Penn.,  312 ;  Small  v. 
Smally  4  Greenl.,  220 ;  Jackson  v.  Jacksoriy  39  N.  Y..  153 ; 
Marvin  v.  Marviny  4  Keyes,  9 ;  JSandley  v.  Staceyy  1  F.  & 
F.,  574.) 

Rapallo,  J.  The  probate  of  the  will  in  question  is  con- 
tested on  the  ground  of  want  of  testamentary  capacity  in  the 
testator,  and  also  of  undue  influence  exercised  over  him  by 
his  wife,  Mrs.  Julia  £.  Brick. 

The  will  was  executed  in  March  1860.  The  testator  died 
in  1867,  aged  about  fifty-five  years.  At  the  time  of  the  execu- 
tion of  the  will  and  subsequently  the  testator  was  in  active 
business.  He  was  engaged  in  the  management  of  the  affairs  of 
the  Brooklyn  Gas  Company,  and  also  in  setting  up  gas  retorts 
at  Newport  E.  I.  His  voluminous  business  correspondence 
during  the  month  of  March  1860,  and  the  preceding  and  sub- 
sequent months,  exhibits  a  vigorous  intellect,  and  apparently 
a  very  '^lear  comprehension  of  the  subjects  upon  wliich  he 
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-^tee,  while  the  minute  in^tjractiQiiB  whieh  his  let^^flraoontain 
show  close  attention^  eneTgy  and  continuitj  of  pcgrpoae.  That 
porrespopdence,  if  tt^^re  were  no  other  evidenee  in  the  case, 
is  BufficieAt  to  show  a  degree  of  mental  oftp^tj?  f ^  ex^e^- 
ing  that  which  is  i^ujred  to  render  ^  penon  competent  to 
make  a  wiU.  But,  in  addition,  the  proponents  called  a  lar^ 
pnmber  of  disinterested  witn^^ea,  who  were  well  acquaiiit^ 
Tinth  the  testator,  and  many  o{  them  in  intin^^te  business  aqd 
social  relations  with  him,  who  pionotince  him  a  num  of  sooi^ 
mind,  and  more  than  ordinary  intelligence  a^d  firmness. 
Several  of  the  contestants'  witnesses  concnr  in  this  judgnpient. 
Even  the  son  of  the  principal  contestant,  candidly  concede 
-that  he  always  thought  the  testator  of  9ound  mind,  and  never 
Qaw  any  thing  to  the  contrary,  and  thpnght  him  a  man  of 
firmness  and  decision  of  oharacter,  and  good  judgment  in  busi- 
ness matters,  and  the  physician  who  attended  the  testator 
during  his  last  illness,  and  who  was  examined  by  the  contest- 
i^ts,  testifies  that  even  at  that  time,  the  testator's  mind  was 
sound  and  w^ll  balanced^  and  his  judgment  and  memoi^ 
^ood. 

The  evidence  on  the  part  of  the  contestants  tends  to  show 
eccentricities  of  character,  especially  in  regard  to  medicating 
himself  for  real  or  supposed  diseases,  and  much  testimony  is 
devoted  to  showing  that  he  was  in  the  habit  from  an  early 
period  in  his  life  of  taking  large  quantities  of  medicine,  and 
waa  subject  to  fits  of  melancholy  on  the  subject  of  his  health, 
amounting,  as  claimed,  to  hypochondria.  I  cannot  but  believe 
that  the  facts  in  this  respect  are  greatly  exaggerated  by  the 
witnesses,  but  taking  their  testimony  as  true,  they  do  not,  in 
connection  with  the  uncontroverted  facts  in  the  case,  show  that 
want  of  mental  capacity  which  should  avoid  a  will.  These 
peculiarities  existed  as  claimed  by  contestants  from  the  tes- 
tator's boyhood,  and  it  would  be  indeed  strange  that  a  person 
should  have  the  capacity  to  acquire  a  large  fortune  by  his  per- 
sonal industry  and  intelligence,  and  from  causes  existing  at 
the  same  time  be  held  not  to  have  sufficient  mental  capacity 
to  dispope  of  it  by  will. 
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Majijr  of  ike  oocorfencidfl  tebtified  to  by  the  conteBtantB' 
tFitHesBie^  iad  fitna  ^v^hich  Aey  seek  to  ihfbr  a  disotdeted  mind, 
took  pliG6  long  alter  the  m&Ung  of  the  will  in  question,  but 
iddng  thMi  all  ihtx>  ooneideration,  Ihej  fail  to  Overthrow  the 
dter  6¥idQit0B  wkh  whiafa  tibe  Kiase  abonnds,  of  th^  cxmi- 
petandj^  d  Aa  testator  to  transact  bnsiiless.  A  morbid  coil- 
dition  of  lasBd  (Hi  the  subject  of  his  health  -^gre&t  diepiBi- 
ftioii)  resnliing  h&m  the  loss  of  his  ehiidrc^,  tod  some  pecn- 
Uaiitioa  or  OcOMttddtiea  in  his  domestic  life,  ire  disclosed  bj 
Ihe  testimoiiy  on  the  part  Of  tile  oOhtestants.  But  his  com- 
petency to  mAke  a  will  is,  we  thi^  established  be  jond  qnestioil. 

li  ift  daimod,  hOwOTer,  itpon  tho  part  of  the  contestants^ 
tha*  HiB.  Julia  E.  Shick^  availing  herself  of  tho  enfeebled 
oonditioii  of  the  decedent^  by  nndne  inflnence,  procured  th^ 
execution  of  the  will,  in  question,  in  her  f d,1ror.  To  avoid  k 
will  on  this  graund)  it  must  be  made  to  apt>^ar  that  it  wa^ 
obtained  by  fiieans  of  mfluence  amouiitiiig  to  mohil  coercion, 
tetroying  f^reO  agendyj  oi^  by  impoitunity  Which  could  not 
bo  vediBtod)  so  that  t^e  teslatol*  wait  constrained  to  do  that 
Which  was  igpixM  his  actual  wiU,  but  which  he  was  utiable 
to  lefosOy  9i  too  Weak  to  tosist.  (1  Jarm^  on  TV" ills,  86,  dd ; 
Bedfidd  oa  WSks  BWy  580;  0ar3m^Y.  (hxrdiner,  84  K. 
T.,  IdSy  169  i  JBsffwiHs  vw  S^gutna^  8  Eeyes,  663.) 

No  importttiiHy  ^  dii'ect  action,  on  the  p^  of  Ubi.  Brick, 
to  iadileo  tho  tnaUng  of  this  will  is  shown.  It  is  not  indis- 
pejosablo  that  theife  ihould  be  direct  proof  of  the  eietdise  (A 
undiio  inftuMicci;  It  may  be  infen^d  from  eii'cumstances ; 
but  the  oiMimBftaiiioeb  must  be  such  as  to  lead  justly  to  the 
infe^eneO  that  tt^ile  influence  Was  employed,  and  that  the 
wiil  did  Mi^  mfpMA  Ae  teil  wirises  of  the  testator.  The  cir- 
oamstiQOM  Immediately  attending  the  executioli  of  this  will, 
so  fat  fihom  indiofttii^  that  it  Was  the  fesuh  of  dny  influence 
OKorted  upo^  the  testator^  teiid  strongly  to  shoW  that  it  wad 
hk  free  and  spontaneans  aet.  It  was  made  on  the  l6th  of 
March,  186<!^  without  iho  knowlOdgO  of  Mrs.  Brick,  who 
testifies  thai  she  did  not  even  know  of  its  existencO  until  af tef 
the  death  of  the  testator,  and  was  not  even  acquainted  with 
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the  coiinsel  who  drew  it*  It  farther  appears  that  it  was  a 
trangcript  of  a  will  which  the  teetator  had  made  in  1855, 
excepting  only  a  change  in  the  name  of  the  executor.  This 
will  of  1855  the  testator  took  to  the  ofSce  of  his  counsel^ 
Ingraham,  IJnderhill  &  Beynolds^  Esqs.,  and  requested  Mr. 
Ingraham  to  alter  it,  by  substitating  Mr.  Howe  as  executor, 
and  it  was  re-engrossed  with  that  alteration  and  executed. 
Mrs.  Brick  had  no  part  in  the  transaction,  and  was  ignorant  of 
it.  This  will  of  1855,  which  made  the  same  disposition  of 
the  testator's  property,  appears  equally  to  haye  been  the  free 
act  of  the  testator.  He  called  at  the  office  of  C.  P.  Smith, 
Esq.,  his  counsel,  and  requested  him  to  draw  his  will,  and,  after 
consultation  with  Mr.  Smith,  directed  him  to  draw  the  will, 
leaving  all  his  property  to  his  wife.  He  then  had  an  infant 
child  Uving.  Ko  agency  or  participation  of  Mrs.  Brick  in  the 
making  of  this  will  appears,  and  she  testifies  that  she  did  not 
know  of  it  until  after  it  was  made,  and  never  read  it.  The 
codicil  of  1866  makes  no  change  in  the  will  of  1860,  except 
that  of  adding  Mr.  White  as  executor,  and  the  circumstances 
nnder  which  it  was  executed  tend  very  strongly  to  show  that 
the  will  of  1860  expressed  the  true  wishes  of  the  testator,  and 
was  not  the  result  of  any  influence  or  constraint  The  testator 
went  alone  to  the  office  of  the  Messrs.  Ingraham  and  stated 
that  all  the  alteration  he  desired  was  the  adding  of  Mr.  White, 
who  had  become  his  partner,  as  executor,  and  that  if  it  could 
be  done  by  a  codicil  the  will  was  just  as  he  wished  it.  Mr. 
WiUiam  M.  Ingraham,  one  of  the  witnesses  to  the  codicil,  on 
his  cross-examination  by  the  contestants,  testified  that  the  tes* 
tator  gave  as  a  reason  why  he  would  rather  have  a  codicil  than 
execute  a  new  wiU,  that  he  had  brothers  and  a  sister  to  whom 
he  wished  to  leave  nothing ;  that  he  wished  to  leave  all  his 
property  to  his  wife ;  that  it  had  come  to  his  eftrs  that  his 
competency  to  make  a  will  would  be  disputed,  but  he  did  not 
believe  any  question  could  be  raised  about  his  competency  to 
make  a  will  at  the  date  of  that  will,  and  therefore  he  preferred 
not  to  have  it  altered,  and  whatever  change  he  made  he  would 
make  by  a  codicil  and  reaffirm  that  will.    The  codicil  was 
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drawn  accordingly  and  executed  by  the  testator  at  the  office  of 
the  Messrs.  Ingraham.  It  thus  appears  that  from  1855  to  1860 
t^e  testator  entertained  the  intention  of  leaving  all  his  prop- 
erty to  his  wife.  That  the  death  of  his  children  produced  no 
change  in  this  intention,  and  that  it  continued  down  to  the 
year  1866,.  when  the  codicil  was  executed.  As  before  observed, 
there  is  no  direct  evidence  of  any  attempt  on  the  part  of  Mrs. 
Brick  to  influence  the  testator  in  respect  to  his  testamentary 
dispositions,  but  the  contestants  seek  to  establish  that  she  pos- 
sessed a  powerful  influence  over  him,  which  she  employed  in 
unjustly  prejudicing  his  mind  agamst  his  brothers  and  sister, 
and  estranging  and  secluding  him  from  them,  and  that  by 
these  means  she  diverted  to  herself  the  bounty  which  he  would 
otherwise  have  bestowed  upon  them. 

A  vast  amount  of  testimony  was  taken  upon  this  point, 
going  into  all  the  details  of  the  history  of  the  family,  and  the 
minutest  particulars  of  the  domestic  life  of  the  testator,  and 
of  his  intercourse  and  dealings  with  his  brothers  and  sister. 
And  from  a  consideration  of  all  this  testimony,  the  duty 
devolves  upon  us  of  determining  whether  the  court  below 
correctly  decided  the  question  of  fact. 

This  involves  not  only  the  consideration  of  the  weight  to 
be  attached  to  the  circumstances  testified  to  by  the  witnesses, 
but  also  the  credibility  of  their  statements,  the  great  bulk  of 
the  testimony  relied  upon  by  the  contestants  proceeding  from 
the  parties  interested  in  breaking  the  wilL  A  detailed  review 
of  the  evidence  would  be  out  of  place  here,  and  we  must  con- 
tent ourselves  with  some  general  observations  concerning  it. 

In  the  first  place,  it  cannot  escape  our  attention  that  a  very 
large  proportion  of  the  testimony  has  a  very  remote,  if  any, 
bearing  upon  the  question  at  issue,  as  it  relates  to  a  period 
long  subsequent  to  the  making  of  the  wiU. 

The  relatives  from  whom  it  ia  alleged  that  Mrs.  Brick  sought 
to  estrange  the  testator  were  his  sister,  Mrs.  Winchester,  and  her 
children,  his  niece  Mary  £.  Brick,  and  his  brothers  Edward  K., 
John  E.,  and  Samuel  B.  Brick.  Suspending  for  the  present 
any  observations  concerning  Mrs.  Winchester,  our  attention 
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id  first  called  to  the  eridenoe  relating  to  the  testator's  nieed 
Mai7  E.  Brick.  Much  stresB  is  laid  upon  the  alleged  conduot 
of  Mrs.  Julia  E.  Brick  in  relation  to  this  niece,  resulting,  as  ia 
testified  to  hy  some  of  the  witnesses,  in  her  preyenting  the 
testator  from  indulging  the  sympathy  which  he  ejcpressed  for 
her,  and  even  from  paying  for  clothing  which  he  ha(l  ordered 
to  be  purchased  for  her.  But  all  this  occurred  years  after  the 
making  of  the  will  bow  offered  for  probata  The  visit  of 
this  niece  to  the  testator,  With  which  thk  branch  of  the  case 
commences,  did  not  occur  until  1864,  and  it  is  difScult  to  seo 
how  any  conduct  of  Mrs.  Brick  at  that  time  could  have 
influenced  the  will  made  in  I860. 

The  same  observation  applies  to  his  treatment  of  his  brother 
Edward  E.  Brick.  It  is  alleged  that  Mrs.  Julia  £.  Brick 
exerted  her  influence  over  her  husband  to  induce  him  to  with- 
draw his  support  from  Edward,  and  to  ahonate  his  affections 
from  him,  and  flnaUy  to  turn  him  off  after  having  induced 
him  to  break  up  his  home  in  the  west.  But  all  this  branch 
of  the  case  b^ins  in  the  year  1864v  No  effort  to  create  any 
estrangement  before  that  time  is  shown.  The  omisBion  to 
provide  for  Edward  in  the  will  of  1860  cannot  be  attributed 
to  what  occurred  four  years  afterwards.  All  the  testimony 
relating  to  the  man  Gildersleeve,  his  poisoning  the  testator's 
mind  against  Edward,  and  Mrs.  Brick's  causing  Gildersleeve 
to  be  retained  in  the  employ  of  the  testator,  and  Edward  to 
be  dismissed,  ocoorred  in  1864. 

As  to  John  E.  Briek,  the  only  evi<knce  refatting  to  a  period 
anterior  to  the  making  of  the  will,  is,  that  when  the  testator 
proposed,  in  1854,  to  bring  John  from  Yicksbiarg,  Mrs.  Brick 
advised  against  it,  and  said  he  waa  better  off  where  he  was. 
In  1857,  however,  the  testator  did  cause  John  to  come  to  hii|k, 
and  offered  him  work,  and  it  ia  said  that  Mrs.  Brick  stated 
that  John  wanted  to  be  f  <n^msn,  and  she  did  not  think  him 
capable  of  being  foreman,  and  that  after  being  employed  for 
some  time,  he  was  superseded  by  a  brother  of  Mrs.  Brick. 
All  the  other  evidence  in  relation  to  John  K  relates  to  ocom^ 
FMices  in  1864,  after  John  E.  had  been  in  the  confederate  anny* 


lfi^6.]  Brick  et  al.  v.  Brick  et  al.  153 

Opinion  of  the  Court,  per  Rapallo,  J. 

■  .■■  ■■■■.■  1^ 

As  to  Samuel  R.  Brick,  it  is  claimed  that  in  early  life  he 
had  materially  aided  the  testator  in  establishing  him  in  busi- 
n^88,  and  otherwise,  and  that  to  him  the  testator  owed  the 
fottndatioli  of  his  fortune,  but  that  Urs.  Jnlia  E.  Brick  was 
determined  that  the  testator  should  be  alienated  from  him, 
and  that  she  would  prevent  their  meeting.  These  allegations 
dffe  sought  to  be  sustained  by  the  testimony  of  the  contestant, 
Edward  K.  Brick,  his  wife  Catharine,  and  daughter  Mary  E., 
as  to  declarations  of  Mrs.  Julia  E.  Brick,  to  the  effect  that 
she  would  prevent  Samuel  and  the  testator  from  meeting 
again.  But  all  these  declarations  were  made  in  1864:,  and 
there  is  no  proof  of  any  attempt,  prior  to  the  date  of  the 
Will,  to  interfere  with  the  intercourse  between  the  brothers. 

Mrs.  Catharine  Brick  testifies  that  the  reason  assigned  by 
Mrs.  Julia  E.  Brick  for  desiring  thact  Samuel  and  the  testator 
sholild  not  meet  again  was  that  they  always  quarreled  when 
they  met,  and  she  had  made  tip  her  mind  that  the  testator 
diotild  never  see  Samuel  nor  any  one  of  the  family  if  she 
eonld  prevent  it ;  that  that  would  be  the  best  course  he  could 
pufsiie ;  this  was  in  1864.  It  is  also  testified'  to  by  Samuel  R. 
Brick  that,  ott  the  occasion  of  the  testator^s  iUness  in  1864,  a 
feqtiest!  was  communicated  to  him  from  Mrs.  JuEa  E.  Brick 
that  he  should  not  come  to  the  house  at  that  time,  and  that 
adeordingly  he  did  not  go  there  again  till  the  fall  of  1865. 
All  the  evidence  of  the  interference  to  prevent  intercourse 
between  the  brothers  relates  to  the  year  1864,  and  proceeds 
from  the  contestants  and  their  children,  with  the  exception  of 
the  testimony  of  Jonathan  F.  Smith.  This  geiitleman  visited 
the  testator  at  his  house  in  Brooklyn,  in,  as  he  states,  the  last 
of  May  or  June,  1860,  which  was  after  the  wilt  had  been 
made.  Samuel  B.  Brick  had  spent  a  night  at  the  house  at  the 
same  time.  The  following  day  at  dinner,  the  testator  and  his 
wife  being  present,  a  conversation  took  place  about  Samuel 
coming  to  New  York,  and  the  witness  says  he  thinks  the 
testator  said  he  thought  Samuel  was  expecting  to  get  some- 
thing from  his  estate,  and  Mrs.  Brick  said  he  would  be 
mistaken,  that,  if  she  could  help  it,  he  would  not  get  any 
SiCKELS — Voii.  XXI.         20 
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thing ;  that  she  didn't  want  the  money  wasted  in  the  extrava- 
gant way  that  Samuel  lived,  or  words  to  that  effect.  The  will 
had  then  been  made,  thongh  Mrs.  Brick  was  ignorant  of  it,  as 
she  testifies.  The  expression  by  Mrs.  Brick  of  her  opinions 
and  wishes,  in  regard  to  the  dispositions  to  be  made  by  the 
testator,  did  not  amount,  of  itself,  to  undue  influence,  so  long 
as  she  did  not  use  unfair  or  improper  means  to  have  her 
wishes  carried  out,  and  the  testator  was  competent  to  form 
his  own  judgment  and  act  in  accordance  with  it. 

Mrs.  Winchester  testifies,  without  locating  the  time,  that 
Mrs.  Brick  told  her  that  the  testator  should  not  leave  Samuel's 
children,  nor  JTohn,  nor  Edward,  any  thing  if  she  could  help 
it,  and  that  she  was  not  willing  to  have  the  testator  do  any- 
thing for  her  (the  witness).  This  witness  also  testifies  to 
many  facts  for  the  purpose  of  showing  that  Mrs.  Brick 
estranged  the  affections  of  the  testator  from  her  and  her  chil- 
dren, and  caused  her  to  be  expelled  from  his  house  in  1855. 
That  a  serious  difficulty  then  arose  between  the  testator  and 
Mrs.  Winchester  is  very  certain.  She  attributes  it  to  the 
influence  of  Mrs.  Brick.  Her  allegations  in  this  respect  are 
controverted.  Some  light  is  thrown  upon  the  state  of  feeling 
existing  between  Mrs.  Winchester  and  her  brother  by  the 
letter  which  she  addressed  to  him  on  leaving,  in  which  she 
threatens  to  sue  him,  and  indulges  in  many  intemperate 
expressions  towards  him.  That  ended  their  intercourse,  and 
from  the  excited  state  of  feeling  disclosed  by  that  witness  her 
testimony  should  be  taken  with  many  grains  of  allowance. 
She  is  the  only  relative  to  whom  the  testator  had,  as  far  as 
appears,  ever  left  any  thing  by  any  wiU.  By  a  will  made  in 
1852  he  had  bequeathed  to  her  $8,000,  but  after  this  quarrel 
he  made  the  will  of  1855,  omitting  any  provision  for  her. 

Much  testimony  was  introduced  on  the  part  of  the  contest- 
ants for  the  purpose  of  showing  the  degree  of  influence  which 
Mrs.  Brick  exerted  over  the  conduct  and  actions  of  the  testa- 
tator,  but  on  the  other  hand  the  evidence  is  very  strong  to 
show  that  he  was  possessed  of  a  firm  and  independent  will, 
and  we  think  that  the  preponderance  of  the  testimony  is  tc 


1876.]  Bbick  et  al.  v.  Brick  et  al.  155 

Opinion  of  the  Court,  per  Rafallo,  J. 

the  effect  that  at  the  time  of  the  execution  of  the  will  in 
question  he  was  in  the  full  possession  of  his  faculties,  and  that 
it  was  his  free  and  voluntary  act,  uncontrolled  by  any  improper 
influence  of  his  wife,  and  was  in  accordance  with  the  purpose 
which  he  had  entertained  for  a  long  period  of  years.  He  had 
the  right  if  he  chose  to  exclude  his  brothers  and  sister  from 
participation  in  his  estate,  and  although  a  disregard  of  the 
claims  of  kindred  is  a  circumstance  to  be  considered  in  deter- 
mining cases  of  this  description,  yet  it  is  not  controlling,  nor 
is  it  necessary  that  the  motives  of  the  testator  for  so  doing 
should  be  satisfactory  to  the  court,  provided  we  are  satisfied 
that  it  was  the  real  intention  of  the  testator,  and  not  the 
i^ult  of  moral  coercion,  or  deception  practiced  upon  him. 
(Clapp  V.  FvUerton^  34  N.  Y.,  191 ;  Seffum  v.  Segwriy  3 
Keyes,  663,  669.)  His  repeated  declarations,  testified  to  by 
numerous  disinterested  witness^,  show  a  state  of  feeling 
towards  his  brothers  which  accounts  for  his  not  providing  for 
them  by  his  will  without  reference  to  any  interference  of 
his  wife.  His  brother  John  he  called  a  professional  gambler. 
In  1857  the  testator  stated  that  he  had  given  him  $500  for  his 
expenses  in  coming  north  and  for  the  support  of  his  family  in 
his  absence,  but  that  John  had,  as  he  supposed,  gambled  it  away 
on  his  passage,  and  that  when  he  sent  him  back  he  gave  him 
a  gold  watch,  which  he  pawned,  and  bank  stock,  which  he 
lost ;  that  he  was  his  own  enemy,  and  one  it  was  useless  to 
try  to  help.  With  Edward  he  appears  to  have  had  little  or 
no  intercourse  from  1846  to  1864,  except  sending  occasional 
assistance  to  his  family,  and  there  seems  to  have  been  some 
delinquency  on  his  part,  for  Edward  in  his  letters  to  testator 
in  1864  promises  to  make  amends  for  the  past.  As  to 
Samuel,  he  was  shown  to  be  wealthy.  The  testator  declared 
that  he  did  not  intend  to  leave  him  any  thing ;  that  he  would 
leave  it  to  a  public  institution  first ;  that  he  did  not  need  it, 
and  lived  extravagantly,  and  his  children  were  extravagantly 
brought  up ;  that  he  should  have  none  of  his  money  to  buy 
diamonds  with,  etc.,  etc.  The  testator  appears  to  have  had 
very  distinct  notions  of  his  own  as  to  his  relatives,  and  we  are 
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not  left  to  piwnme  that  hiA  onli&sioii  to  provide  fbr  them  was 
1^6  restdt  of  fhd  inteff erence  of  any  thlM  party.  There  ore 
many  ditnunfltaAcefl  in  the  case  on  both  i^Ide^  which  we  have 
not  ovei'looked,  thongU  we  have  not  deemed  it  essential  to 
oomment  npob  them,  but  on  the  whole  evidence  we  are  of 
opinidn  that  the  competency  of  tiie  testator  is  sufficiently 
established)  and  that  the  contestants  have  failed  to  make  out 
ft  case  6t  tmdue  influence  of  fitiud  which  should  vitiate  the 
wilL 

A  point  is  mAde  in  t^f  erence  to  a  tnotion  6t  the  contestants 
to  strike  out  the  testimony  of  Mr.  Ingraham  as  to  conversar 
tions  with  the  testator  in  1867,  on  the  ground  that  they 
Were  privileged  cormmmications.  The  surrogate  reserved  the 
decision  of  the  motion  until  the  close  of  the  case.  This  course 
does  not  appeaa"  to  have  been  objected  to  by  the  counsel  for 
the  contestants,  and  the  motion  does  not  appear  to  have  been 
disposed  of.  Ko  point,  therefore,  arises  here.  Even  if  the 
motion  had  been  erroneously  denied,  that  would  not  have 
been  ground  for  reversal.  In  this  dass  of  cases  the  admission 
of  improper  evidence  is  not  ground  of  reversal  if  it  appear  on 
the  whole  case  that  the  wiU  was  properly  admitted  to  probate. 
(Clapp  V.  PuUmim,  34  IS.  T.,  195 ;  Schmck  v.  DaH,  22  id., 
421.) 

The  same  observation  applies  to  the  admission  of  Mrs. 
Srick's  testimony,  that  she  had  no  communication  with  the 
tegtatoi*  on  the  subject  oi  making  the  will.  Besides,  this  evi- 
dence was  not  introduced  for  the  purpose  of  showing  any 
admission  of  the  testator,  but  bore  upon  the  conduct  of  Mrs. 
Brick.  The  objection  that  the  heirs  of  the  contestant  John 
E.  Brlek  (yrho  ^ed  pending  the  hearing  in  the  Surrogate's 
Court)  have  not  been  brought  in  as  parties,  does  not  appear 
to  have  been  taken  either  in  the  Surrogate's  Court  or  in  the 
Supreme  Coult,  although  the  heirs  of  John  E.  Brick  were 
parties  to  the  proceeding  in  the  Supreme  Court.  The  surro- 
gate only  acquired  jurisdiction  of  the  subject-matter  and  of 
the  persons  of  all  the  parties  in  interest  at  the  commencement 
of  the  proceedings.    He  was  not  divested  of  this  jurisdiction 
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by  the  death  of  owe  of  the  parties.  The  Burvivors  W9ut  oii 
before  him  without  objection,  and  tried  the  C9^e  upon  it^ 
iperita,  and  the  h^irs  of  John  £,  Bric^  appeared  in  the 
Bapreme  Conrt  (m  the  f^ppeal,  but  raised  no  point  there  9A  to 
not  having  been  cited  before  the  aurrogiite.  Whether  or  not 
the  representatives  of  John  E.  Brick  were  in  fi^ct  represented 
before  the  surrogate  does  not  appear.  Whatever  effect  the 
death  of  John  £.  Brick,  pending  the  he^uing  and  the  omifision 
to  bring  in  his  heirs  pr  representatives,  m^^  have  upon  thei^ 
rights,  and  this  it  is  not  now  necessary  to  determin^y  sueh 
omission  cannot  impair  the  validity  of  the  proceedings  a9 
against  the  other  parties  who  appeared  and  litigated  without 
objection. 

The  judgment  of  the  Supren^e  Court  should  be  afiSrmedf 
with  costs.* 

All  concur. 

Judgment  alfinned* 


Edward  F.  Ds  Lakcbt,  Executor,  etc.,  Bespondent,  v. 
OsoAB  H.  Steabks  et.  al..  Appellants. 

One  who,  either  with  or  without  notice  of  a  prior  unreeor^ad  mortgage, 
takes  a  mortgage  or  conyeyance  of  land  as  security  for  an  ei^isting 
debt,  without  giving  up  any  security  or  divesting  himself  of  any  right, 
or  doing  any  ad  to  his  own  prejudice,  on  the  faith  of  the  title,  is  not  a 
b^na  fide  puieha^r  for  value  within  the  meaning  of  the  recording  act 
(1  R.  8.,  756^  %  X),  and  a«  against  him  the  prior  mortgage  is  valid. 

An  assignee,  for  value,  of  the  subsequent  mortgage,  or  grantee  for  value, 
claiming  under  the  subsequent  deed,  stands  in  no  better  position  than 
the  mortgagee  or  ori^al  grantee. 

Jaokiom  v.  Vim  raffmburgh  (8  Cow.,  860);  Msrt  ▼.  A*rM  (5  Den.,  187) 
distinguished. 

(ArgMd  March  99, 1976;  decided  May  23, 1876.) 

Appeal  from  judgmrat  of   tlie  General    Term  ef   ihQ 
Supreme  Court  in  the  second  judicial  department 
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* ThedlrediOA  ae  W  costs  vas  fubeequently  modified  so  that  the  Judg 
ment  wae  without  oosts  to  either  party  aa  against  the  others  in  this  court 
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a  judgment  in  favor  of  plaintiff,  entered  npon  a  decision  of 
the  conrt  at  Special  Term. 

This  action  was  for  the  foreclosure  of  a  mortgage  given  by 
defendants  Jane  B.  Hyde  and  William  A.  Hyde,  her  husband, 
to  plaintiff,  dated  July  1,  1870,  on  certain  premises  in  Brook- 
lyn.   The  mortgage  was  not  recorded  until  October  25,  1873. 

The  court  found,  in  substance,  that,  after  the  giving  of  said 
mortgage,  and  about  October  1,  1870,  said  Jane  B.  Hyde, 
with  her  husband,  executed  a  mortgage  upon  the  premises  to 
Bradley  and  Ourrier,  to  secure  the  payment  of  a  pre-existing 
debt,  $1,500,  and  with  the  agreement  that  the  same  was  a 
second  mortgage,  which  mortgage  was  duly  recorded  January 
25, 1871,  and  which,  after  various  intermediate  assignments, 
was  assigned  to  defendant,  Olive  W.  Bichardson ;  all  of  which 
assignments  were  duly  recorded  and  were  without  considerar 
tion,  and  with  notice  of  plaintiff's  prior  equity  and  lien; 
that,  on  April  4,  1871,  said  Jane  B.  Hyde  mortgaged  the 
premises  to  Charles  G.  Lamed  to  secure  $2,000,  which  mort- 
gage was  assigned  to  defendant  Steams  July  18,  1872,  and 
was  without  consideration  and  fraudulent;  that  said  mort- 
gage and  assignment  were  duly  recorded ;  that,  on  Decem- 
ber 6,  1871,  said  Jane  B.  Hyde  and  husband  deeded  the 
premises  to  Dwight  Hyde,  it  being  stated  in  the  deed 
that  it  was  ^^  subject,  nevertheless,  to  all  incumbrances  on  the 
said  premises ; "  that  said  Dwight  Hyde,  by  deed  containing 
the  same  clause,  dated  September  23,  1872,  conveyed  the 
premises  to  defendant  Oscar  H.  Steams,  both  of  which  deeds 
were  without  valuable  consideration,  and  were  with  full  notice 
to  the  grantees  of  plaintiff's  mortgage ;  said  deeds  were  duly 
recorded  prior  to  plaintiff's  mortgage ;  that  Steams,  in  Decem- 
ber, 1872,  executed  a  mortgage  on  the  premises,  for  $2,000,  to 
said  defendant  Eichardson,  which  was  given  without  considera- 
tion, and  with  notice  of  plaintiff's  mortgage ;  that,  on  July  8, 
1873,  said  Steams  conveyed  the  premises  to  one  Joseph  A. 
Hyatt,  Jr.,  who  on  the  same  day,  mortgaged  the  same  to  Charles 
H.  James  to  secure  the  payment  of  $2,500,  and  then,  upon  the 
same  day,  reconveyed  the  premises  by  deed  to  said  Steams ; 
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that  the  mortgage  was  assigned  July  11,  1878,  bj  James  to 
defendant  Folhemns ;  that  said  deeds  mortgage  and  assign- 
ments were  duly  recorded  prior  to  plaintiffs  mortgage,  but 
were  without  consideration,  fictitious  and  fraudulent.  Further 
facts  appear  in  the  opinion. 

As  conclusions  of  law,  the  court  found  that  plaintiffs 
mortgage  was  a  valid  lien,  prior  to  the  liens  created  by  said 
other  mortgages,  and  prior  to  any  liens  or  ckims  of  the 
defendants. 

D.  P.  Bama/rd  for  the  appellants.  A  hcma  fide  assignee 
a  a  mortgage,  without  notice  of  a  prior  unrecorded  mort- 
gage, is  not  affected  by  notice  to  the  mortgagee  if  his  assign- 
ment is  recorded  before  the  prior  mortgage.  {Jackson  v.  Ycm 
ValkenbuTffhj  8  Cow.,  260 ;  JS^ly  v.  Scofield,  35  Barb.,  830 ; 
Jackson  v.  Oweny  8  J.  R.,  137 ;  Dey  v.  Dimhamy  2  J.  Ch., 
182 ;  Jfreeman  r.  Schroeder^  48  Barb.,  618.) 

Geo.  O,  Genet  for  the  respondent.  The  recording  acts  only 
have  reference  to  hona  fide  purchasers  for  value  without 
notice.  {Jackson  v.  Post^  15  Wend.,  588 ;  Van  Rensselaer  v. 
darky  17  id.,  25 ;  Wean)er  v.  Ba/rdmy  49  K  T.,  291 ;  Wood 
V.  BMnsony  22  id.,  264 ;  Ca/ry  v.  WhitCy  52  id.,  138.)  The 
mortgage  to  Bradley  and  Currier  was  not  a  lien  prior  to  plain- 
tiffs. {Dickson  v.  TiUmghasty  4  Paige,  215 ;  49  N.  Y.,  293 ; 
62  id.,  138 ;  Schaffer  v.  BeUlet/y  50  id.,  66  ;  Van  Rensselaer  v. 
Staffordy  Hopk.,  569 ;  Reeoes  v.  MmhaUy  40  N*.  T.,  811 ; 
Bush  V.  Lathrqpy  22  id.,  635 ;  Balla/rd  v.  Burgetty  40  id., 
814;  Mason  v.  Lordy  id.,  486;  Sheldon  v.  Edwardsy  35 
id.,  286.) 

Kapallo,  J.  The  omission  of  the  plaintiff  to  record  his 
mortgage  rendered  it  void  only  as  against  subsequent  pur- 
chasers, in  good  faith  for  value,  whose  conveyances  should  be 
first  duly  recorded. 

The  appellant  Oscar  H.  Steams  does  not  occupy  that 
position.     The  judge  finds  that  the  deed  to  him  from  the 
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iportgagors  was  withoi^t  any  valuable  consideration,  and  wa9 
received  bj  him  with  full  notice  of  the  plaintiFB  mortgEkg/^ 
By  the  terms  of  the  deed,  the  property  was  conveyed  to  him 
^^  subject  to  all  existing  incumbrances  on  said  prenaises,"  In 
his  answer,  he  denies  the  allegation  in  the  complaint  that.th^ 
conveyance  was  without  consideration  and  fraudulent,  but  he 
does  not  allege  what  the  consideration  was  or  that  he  paid  * 
any.  He  testified  upon  the  trial  that  the  consideration  was 
money  advanced  and  to  be  advanced  to  Dwight  Hyde,  one  of 
the  grantors.  That  he  had  advanced  a  good  deal,  probably 
$8,000  or  $10,000,  but  he  does  not  allege  that  he  advanced  any 
after  the  conveyance  or  upon  the  faith  of  it,  and  tlie  fair 
inference  from  his  testimony  is  that  he  did  not,  inasmuch  as 
he  testified  that,  at  the  time  of  his  examination,  the  account 
between  him  and  Hyde  was  unsettled,  and,  as  far  as  he  could 
tell,  the  unsettled  matters  amounted  to  between  $4,000  and 
$5,000.  On  his  own  showing,  therefore,  he  appears  to  hav^ 
taken  this  conveyance  as  security  for  an  unsettled  account. 
This  would  not  constitute  him  a  hona^de  purchaser  for  value, 
and,  irrespective  of  the  question  of  notice,  the  judge's  findii^ 
that  the  deed  was  without  valuable  consideration  is  sustained 
by  the  evidence. 

The  mortgage  for  $2,000  given  by  Steams  to  the  appellant 
Olive  W.  Bichardson  is  also  found  by  the  judge  to  have  been 
given  without  consideration  or  value.  In  her  answer,  she 
does  not  set  up  that  she  paid  value  therefor.  She  simply 
ignores  the  allegations  of  the  complaint,  and  she  did  not 
prove  upon  the  trial  that  she  had  paid  such  value. 

The  mortgage  of  $2,500  held  by  the  appellant  Polhemus 
was  originally  made  to  one  James,  without  consideration,  for, 
the  purpose  of  being  negotiated,  and  was  afterwards  assigned 
by  him  to  Polhemus*  We  think  that  upon  the  evidence  the 
judge  was  justified  in  discrediting  the  statement  of  Polhemus 
as  to  his  being  a  bona  fide  purchaser  of  the  mortgage  for 
value. 

The  $2,000  mortgage  given  by  Mr.  and  Mrs.  Hyde  to 
Lamed,  and  by  him  assigned  to  Burton,  and  by  Burton  to 
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Steams,  is  not  shown  to  have  been  given  originally  for  valne, 
and  the  testimony  of  Steams,  as  to  what  he  gave  for  it,  is 
very  loose  and  unsatisfactory.  He  says  he  thinks  he  gave  the 
full  amount  of  it  to  Mr.  Hyde  when  he  took  it,  but  that  he 
had  so  many  transactions  of  the  kind  he  could  not  recollect 
the  particulars ;  afterwards,  he  says  he  gave  him  a  protested 
note.  We  think  the  Unding  of  the  judge  Ihat  this  mortgage 
was  without  consideration  is  sustained  by  evidence. 

The  only  remaining  question  in  the  case  arises  upon  the 
$1,500  mortgage  made  by  Mr.  and  Mrs.  Hyde  to  Bradley  and 
Currier,  and  subsequently  assigned  to  the  appellant  Olive  W. 
Bichardson.  It  is  claimed  that  the  uncontroverted  evidence 
shows  that  Bradley  and  Ourrier  paid  value  for  this  mortgage, 
and  also  that  the  appellant  Eichardson  paid  value  for  it  when 
assigned  to  her,  and  that,  although  Bradley  and  Currier  had 
notice  of  the  prior  mortgage,  and  took  theirs  subject  thereto, 
yet  that  their  bona  fide  assignee  without  notice  is  not  bound 
by  the  notice  to  them.  The  case  of  Jackson  v.  Van  Valkenr 
burgh  (8  Cow.,  260)  holds  that  where  a  party  takes  a  mortgage 
with  notice  of  a  prior  unrecorded  mortgage,  and  with  the 
understanding  that  he  is  to  take  his  mortgage  subject  to  the 
previous  one,  he  cannot  claim  priority,  but  that  his  bona  fide 
assignee,  without  notice  of  the  prior  unrecorded  mortgage,  is 
not  affected  by  the  notice  to  his  assignor.  I^ort  v.  Burch  (5 
Denio,  187)  recognizes  this  doctrine,  with  the  qualification 
only  that  the  assignment  must  be  recorded  before  the  prior 
mortgage  is  recorded.  If  the  mortgage  to  Bradley  and  Currier 
had  been  given  for  value,  in  the  sense  in  which  that  term  is 
used,  with  reference  to  the  question,  what  constitutes  a  bona 
fide  holder,  and  the  only  difficulty  were  the  notice  to  Bradley 
and  Currier  of  the  prior  unrecorded  mortgage,  the  cases  cited 
would  be  authority  in  favor  of  the  appellant  Eichardson. 
But  the  further  difficulty  exists  that  the  judge  has  found  that 
the  mortgage  to  Bradley  and  Currier  was  given  in  payment  of 
a  pre-existing  debt,  and  has  not  found  that  any  security  was 
relinquished  or  new  consideration  given.  It  has  been  held 
in  numerous  cases  that  one  who,  without  notice  of  a  prior 
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unrecorded  mortgage,  takes  a  conyeyance  of  land  in  payment 
of  an  existing  debt  or  as  a  security  therefor,  without  giving 
up  any  security,  divesting  himself  of  any  rights,  or  doing  any 
act  to  his  own  prejudice  on  the  faith  of  the  title,  before  he 
has  notice  of  the  mortgage,  is  not  a  honajide  purchaser.  See, 
for  a  valuable  consideration  within  the  meaning  of  the  record- 
ing acts,  Dickvnaon  v,  TiUmghaM  (4  Paige,  216),  Eoertson 
V.  Evertson  (5  id.,  644,  and  cases  cited),  Wecmer  v.  Ba/rdon  (49 
New  York,  286). 

Although,  on  the  question  of  notice,  the  lona  fide  assignee 
of  the  mortgage  for  value  may  stand  in  a  better  position  than 
the  mortgagee,  she  cannot,  on  the  question  of  the  consider- 
ation of  the  mortgage,  either  as  between  her  and  the  mort- 
gagor or  third  parties.    (JSchaff&r  v.  ReiUy^  50  N.  Y.,  66.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.    Folgeb,  J.,  absent. 

Judgment  affirmed. 
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Thb  People  ex  reL  Douglas  Tatloe,  Appellant  v.  Thomas 

DuNLAP,  Eespondent. 

The  office  of  commissioner  of  Jurors,  created  by  the  act  of  1847,  **  in  rela- 
tion to  Jurors  of  the  city  of  New  York  "  (chap.  495,  Laws  of  1847),  was 
not  made  thereby  distinctively  a  county  office,  nor  did  the  commission- 
ers succeed  to  powers  theretofore  exercised  by  an  officer  of  the  county 
of  New  York. 

Assuming,  however,  that  it  was  a  county  office,  it  was  a  new  office  created 
by  the  act;  the  legislature  had  power  subsequently  to  change  its  charac- 
ter from  a  county  to  a  city  office,  and  to  provide  for  a  different  mode  of 
appointment. 

The  provision,  therefore,  of  the  act  of  1873.  "  to  reorganize  the  local  gov- 
ernment "  (chap.  885,  Laws  of  1878),  vesting  the  power  of  appointment 
of  commissioner  of  Jurors  in  the  mayor  and  common  council,  which 
made  the  office  distinctively  a  city  one,  whatever  had  been  its  previous 
character,  is  embraced  in  the  subject  expressed  in  the  title  of  the  act, 
and  so  not  in  conflict  with  section  16  of  article  8  of  the  State  Constitu* 
tion;  and  an  appointment  to  the  office  in  accordance  with  the  provisions 
of  said  act  of  1873  is  valid. 

(Argued  April  5, 1876;  decided  May  28,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
C!ourt  in  the  first  judicial  department  affirming  a  judgment  in 
faror  of  defendant,  entered  npon  a  verdict. 

This  action  wafl  in  the  nature  of  a  quo  warranto  to  deter- 
mine the  title  to  the  office  of  commifieioner  of  jurors. 

The  relator  was  appointed  to  that  office  May  81, 1864,  under 
the  provisions  of  the  act  creating  it  (chap.  495,  Laws  of  1847), 
and  continued  to  act  until  displaced  by  defendant,  who  was 
appointed  July  22,  1875,  under  the  provisions  of  the  city 
charter  of  1878.  (Chap.  885,  Laws  of  1873.)  Further  facts 
appear  in  the  opinion. 

A.  OaTcey  HaU  for  the  appellant.  The  act  of  1873,  under 
which  the  respondent  wajB  appointed,  was  violative  of  section 
16,  article  8,  of  the  Constitution.  {People  ex  rd.  Rochester 
V.  Briggsy  50  K  T.,  558 ;  Harris  v.  PeopUy  69  id.,  602.) 

Wm.  M,  Eoarts  for  the  respondent  The  title  to  the  char- 
ter of  1873,  under  which  defendant  was  appointed,  was  suffi- 
ciently comprehensive.  {People  v.  Gomrs.  of  Taxes,  47  N. 
T.,  501 ;  Hvhefr  v.  People,  49  id.,  132 ;  SvUvoan,  v.  Mayor, 
47  How.  Pr.,  491.) 

Ai<n>BEws,  J.  The  office  of  commissioner  of  jurors,  the 
title  to  which  is  in  controversy  in  this  action,  was  created  by 
chapter  495  of  the  Laws  of  1847,  entitled  "An  act  in  rela- 
tion to  jurors  in  the  city  of  New  York." 

The  general  purpose  of  the  act,  as  its  provisions  indicate, 
was  to  provide  a  system  for  ascertaining  the  persons  liable  to 
perform  jury  duty  in  the  city  of  New  York,  and  for  distribut- 
ing the  jury  service,  and  enforcing  its  performance  in  aid  of 
the  admiuistration  of  justice  by  the  courts  of  general  and  local 
jurisdiction  therein. 

Prior  to  the  act  of  1847,  the  mode  of  selecting  jurors  in  the 
dty  of  New  York  was  regulated  by  the  Bevised  Statutes. 
Each  ward  was  deemed  a  town  for  the  purpose  of  returning 
jurors,  and  the  statute  imposed  upon  the  common  coxmcil  the 
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duty  to  ^^  provide  by  ordinance  the  manner  in  which,  and 
l^ow  often,  the  selection  [of  jurors]  should  be  made,  and  the 
officers  and  persons  by  whom  it  shall  be  conducted.''  (2  B. 
S.,  413,  §  31.)  The  common  council,  in  pursuance  of  the 
authority  and  duty  thus  given  and  imposed,  appointed  and 
designated  the  assessors  of  the  several  wards  to  prepare  the 
lists  of  jurors,  and  when  prepared  they  were  returned  to  the 
county  derk,  and  the  subsequent  proceedings  were  had  in 
accordance  with  the  general  law  of  the  State  upon  the  sub- 
j^.  (Corporation  Ordinances  [edition  1845],  §  22.)  The  pro* 
visions  of  the  Bevised  Statutes  for  the  selection  and  return 
of  jurors  for  the  city  of  New  York  were  not  new  in  imposing 
upon  the  common  council  the  duty  of  providing  for  the 
rptum  of  the  jury  lists.  The  same  provisions,  in  substance, 
were  contained  in  the  Bevised  Laws  of  1813,  as  modified  by 
the  act  of  1825.  (1  Bevised  Laws,  329,  §  13 ;  Laws  of  1825, 
131,  §  1.) 

The  act  of  1847  made  a  radical  change  in  the  mode  of 
selecting  jurors  for  the  city  of  New  York.  By  the  second 
section  it  was  provided  that  there  should  be  a  commissioner 
of  jurors  to  be  appointed  by  the  supervisors  of  the  city,  the 
judges  of  the  Superior  Court,  and  the  judges  of  the  Court  of 
Common  Pleas.  The  ^ct  made  it  the  duty  of  the  commis- 
sioner of  jurors  to  prepare  jury  lists,  containing  the  names  of 
persons  subject  to  jury  duty  in  the  city ;  to  hear  and  determine 
qlaims  for  exemption,  and  when  the  jury  lists  were  completed, 
to  return  them  to  the  county  clerk,  and  certain  powers  were 
vested  in  him  in  respect  to  the  imposition  and  remission  of 
l^es  upon  defaulting  jurors,  which  had  theretofore  been  exer- 
qised  by  the  courts.  The  fines  collected  were  to  be  paid  into 
tiie  county  treasury,  and  the  supervisors  were  directed  (§  11) 
tp  allow  the  commissioner  out  of  the  fines,  etc,  a  reasonable 
compensation,  and  to  provide  him  (§  12)  with  books,  stationery 
wd  a  suitable  room  for  an  office.  He  was  required  (§  2)  to 
execute  to  the  mayor,  aldermen  and  commonalty,  an  official 
l)Qnd  in  the  penalty  of  $5,000,  to  be  appioved  by  the  mayor. 

It  will  be  seen  from  this    reference  to  the  provisions 
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of  the  act,  that  the  oommissioner  of  jarors,  succeeded  to  the 
power  theretofore  vested  in  ward  assessors  under  the  ordi* 
nance  of  the  common  council  in  respect  to  the  preparation  ol 
jury  lists,  but  the  act  had  a  broader  scope,  and  aimed,  by  con- 
centrating powers  and  duties  which  had  before  been  distrib- 
uted between  the  local  officers  and  the  courts,  in  a  single  person, 
to  establish  a  more  complete  and  efficient  administrative 
system  for  the  regulation  of  the  jury  service  in  the  city. 
Another  act  upon  the  same  subject  is  chapter  539  of  the  Laws 
of  1870.  It  contains  many  additional  provisions  in  further- 
ance of  the  general  purpose  of  the  act  of  1847.  It  provides 
for  a  fixed  salary  to  the  commissioner  of  jurors,  and  directs 
that  it  shall  be  paid  by  the  comptroller  of  the  city  (§  17)  and 
the  commissioners  of  taxes,  the  commissioners  of  police,  and 
all  other  officers  of  the  city  are  directed  (§13)  to  render  all 
the  assistance  in  their  power  to  enable  tlie  commissioner  of 
jurors  to  procure  the  names  of  persons  Uable  to  jury  duty. 

The  relator,  in  May,  1864,  was  appointed  commissioner 
of  jurors  by  a  convention  composed  of  the  judges  of  the 
Superior  Court  and  Court  of  Common  Pleas,  and  the  supei^ 
visors  of  the  city,  and  entered  upon  the  discharge  of  the 
duties  of  the  office,  and  continued  to  act  as  commissioner 
until  July  22,  1875,  when  the  defendant,  upon  the  nominal- 
tion  of  the  mayor,  and  the  confirmation  of  the  board  of  aldei^ 
men,  acting  under  the  authority  of  an  act  entitled  ^^An  act  t6 
reorganize  the  local  government  of  the  city  of  Kew  York,'' 
being  chapter  335  of  the  Laws  of  1873,  was  appointed  com- 
missioner of  jurors.  By  the  twenty-fifth  section  of  that  act 
it  is  provided  that  ''the  mayor  shall  nominate  and,  by  and 
with  the  consent  of  the  board  of  aldermen,  appoint  the  heads 
of  departments  and  all  commissioners,  *  *  *  and  also 
members  of  any  local  board,  and  all  other  officers  not  elected 
by  the  people,  including  the  commissioner  of  jurors," 

The  defendant  assumed  to  act  as  commissioner  of  jurorb 
under  his  appointment,  and  has  ever  since  remained  in  poi^ 
session  of  the  office.  No  question  is  raised  as  to  the  reguLuS 
ity  of  his  appointment  under  the  act  of  1878 ;  and  his  iiti^ 


X66  Pboplb  ex  rel.  Tatlob  t^.  Duioap.  [May^ 

Opinion  of  tlie  Ck>urt,  per  AxmsMW%  J. 


to  the  office  is  chaUenged  on  the  gingle  ground  that  tke 
provisionB  of  the  act  vesting  the  power  of  appointment  of 
commissioner  of  jurors  in  the  major  and  aldermen  is  in  con- 
flict with  section  16  of  article  8  of  the  Constitution,  in  that 
the  subject  of  the  appointment  of  a  commissioner  of  jurors 
is  not  a  subject  expressed  in  the  title.  The  more  specific 
ground  upon  which  the  objection  is  based  is,  that  the  com- 
missioner of  jurors  created  by  the  act  of  1847  was  a  county 
officer,  and  that  a  change  in  the  mode  of  appointment  could 
not  constitutionally  be  made  by  an  act  which,  by  its  title, 
relates  to  a  i^rganization  of  the  dty  goyemment  of  the  dly 
of  New  York.  The  body  of  the  act  of  1878  deals  with  the 
corporate  powers  of  the  city,  and,  in  substance,  is  a  reyisioix 
of  the  city  charter,  and  the  title  indicates  that  this  was  the 
subject  of  the  enactment.  If  the  legislature,  in  enacting  a 
city  charter,  should  undertake  therein  to  prescribe  the  mode 

officer  was  indelibly  fixed  by  constitutional  proyision,  there 
would  be  much  reason  for  claiming  that  the  act,  in  this 
respect,  would  violate  the  constitutional  provision  referred 
to.  The  subject  of  the  appointment  of  a  county  officer 
would  not  be  understood  as  being  comprehended  within  the 
title  of  an  act  which  related  to  the  powers  and  functicms  of  a 
city  government.  It  would  be  another  and  distinct  subject, 
and  one  not  expressed  in  the  title. 

The  act  of  1847  creating  the  office  of  commissioner  of 
jurors  did  not,  in  terms,  make  it  a  county  office ;  and  neither 
the  mode  of  appointment  or  the  functions  which  the  officer 
was  to  exercise  made  him  distinctively  a  county  officer.  The 
power  of  appointment  was  vested  in  the  persons  who  at  the 
time  were  supervisors  of  the  dty,  acting  in  conjunction  witiii 
the  judges  of  two  of  the  local  courts ;  but  the  supervisors,  in 
exercising  the  power  conferred,  did  not  act  as  a  board  in  their 
eorporate  capacity,  but  as  individual  officers  clothed  by  the 
legislature,  in  connection  with  the  judges,  with  a  specific 
authority.  It  may  be  observed,  also,  that  the  supervisors  were 
at  the  same  time  the  aldermen  of  the  dty.    ISor  did  the 
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oonmiissioner  of  jurors  succeed  to  powers  whicli  liad  thereto- 
fore been  exercised  hj  an  officer  of  the  county  of  Kew  York. 
The  selection  of  jurors  by  the  general  law  of  the  State  had 
always  been  committed  to  town  as  distinguished  from  county 
officers,  and,  as  has  been  shown,  in  the  city  of  New  York  this 
duty  had,  for  a  long  time  prior  to  the  act  of  1847,  been  per* 
formed  by  the  common  council,  or  by  officers  acting  under  its 
direction,  and  the  other  authority  and  functions  with  which 
the  commissioner  of  jurors  was  invested  by  the  act  had  not 
before  been  possessed  or  exercised  by  county  officers.  The 
jury  lists,  which  the  commissioner  was  directed  to  prepare, 
were  to  be  made  up  from  the  whole  body  of  the  citizens  of 
the  county  of  New  York  liable  to  jury  duty,  but  this  was 
equally  true  of  the  lists  which^  before  the  act  was  passed,  were 
prepared  by  the  ward  assessors.  We  have  referred  to  the 
provisions  in  the  act  of  1847,  requiring  the  commissioner  to 
execute  an  official  bond  to  the  city,  and  to  the  fact  that  by  the 
act  of  1870,  his  salary  was  to  be  paid  by  the  city  comptroller, 
and  also  to  the  provision  requiring  the  city  officers  to  aid  him 
in  procuring  the  names  of  persons  liable  to  serve  as  jurors. 
These  provisions  indicate  that  the  legislature  did  not,  in 
creating  the  office  of  commissioner  of  jurors,  have  in  view  the 
creation  of  a  county,  as  distinguished  from  a  city,  office. 

We  have  thus  far  assumed  the  proposition  stated  by  the 
learned  counsel  of  the  relator  to  be  true,  viz.,  that  if  the 
commissioner  of  jurors  appointed  under  the  act  of  1847  is  to  be 
regarded  as  a  county  officer,  the  legislature  could  not,  in  an 
act  for  the  reorganization  of  the  city  government,  make  him 
a  city  officer  and  change  the  mode  of  appointment.  But  we 
do  not  assent  to  this  view.  The  act  of  1847  created  a  new 
office  and  provided  for  the  appointment,  by  local  authorities,  of 
an  officer  to  dischai^  its  duties.  These  duties  were  local  and 
concerned  the  interests  of  the  people  within  the  territory  of 
the  county  of  New  York,  but  this  population  and  territory 
were  identical  with  those  of  the  city  of  New  York.  It  was 
competent  for  the  legislature  to  make  it  a  city  or  county  office, 
and  to  vest  the  power  of  appointment  in  city  or  county 
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authorities.  Afisuming  that  the  commissioner  of  jurors,  as 
eonstitnted  by  the  act  of  1847,  was  a  county  officer,  the  legis- 
lature, by  acting,  lost  none  of  its  authority  over  the  subject 
It  could  thereafter  abolish  the  office,  or  change  its  character 
from  a  county  to  a  city  office,  and  provide  for  a  different  mode 
of  appointment.  The  whole  subject  was  within  the  control 
of  the  legislature.  What  the  legislature  could  have  done 
originally,  it  could  do  by  a  subsequent  enactment. 

The  act  of  1873  vested  the  power  of  appointment  of  com- 
missioners of  jurors  in  the  mayor  and  common  council.  This 
made  it  distinctly  a  city  office,  whatever  may  have  been  its 
previous  character.  The  title  of  the  act  was  notice  that  the 
legislature  were  dealing  with  the  general  subject  of  the  muni- 
cipal powers  of  the  city  of  New  York,  and  whatever  powers 
were  conferred  by  it  upon  the  city  government  were  compre- 
hended in  the  general  subject  expressed  in  the  title,  viz.,  the 
reorganization  of  tlie  local  government  of  the  city  of  New  York. 

In  view  of  the  anomalous  relation  existing  between  the  city 
and  county  of  New  York,  there  is  no  incongruity  in  commit- 
ting to  the  city  government  and  to  officers  appointed  by  the 
city  authorities,  control  of  the  subject  of  selecting  and  return- 
ing jurors,  within  the  territory  of  the  city  and  county,  and 
certainly  there  is  no  defect  of  legislative  power  to  provide 
that  the  jury  system  should  be  administered  by  city  officers. 

It  is  for  the  legislature  to  distribute  the  powers  of  local  govern* 
ment,  as  between  the  city  and  county  governments,  as  it  may 
deem  best,  and  this  discretion,  when  not  retrained  or  excluded 
by  some  provision  of  the  Constitution,  is  absolute,  and  no  such 
provision,  applicable  to  the  matter  under  consideration,  exists* 

We  are  of  opinion  that  the  subject  of  the  appointment  of 
a  commissioner  of  jurors  was  embraced  within  the  general 
subject  expressed  in  the  title  of  the  act  of  1873,  and  that  the 
defendant  was  legally  appointed  to  that  office. 

The  judgment  of  the  Gfeneral  Term  should,  therefore,  bt 
affirmed. 

All  concur.    Folokb,  J.,  absent. 

Judgment  affirmed. 
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William  Goublet,  Administrator,  etc.,  Bespondent,  v.  Joseph   ^}LJS& 

Campbell  et  aL,  Appellants.  isr  suj 

The  will  of  H.  directed  his  executors  to  dose  his  buBiness  and  place  the 
proceeds  thereof  and  all  his  "  property,  both  real  and  personal,  at  inter- 
est on  bond  and  mortgage,  or  otherwise,  as  in  their  judgment  they  may 
deem  best,"  and  to  employ  "  the  proceeds,  rents,  income  or  interest "  for 
the  support  and  maintenance  of  the  testator's  wife  and  children ;  he  then 
devised  and  bequeathed  all  his  estate,  "  both  real  and  personal,"  to  his 
children,  to  be  divided  upon  the  death  of  his  wife.  In  an  action  for  a 
construction  of  the  will,  Tieldt  that  an  intent  to  convert  absolutely  the 
real  estate  into  money  did  not  appear,  and  no  such  conversion  was 
made  by  the  will. 

1%  appeared  that  the  personal  estate  oi  the  testator  was  amply  sufficient  to 
provide  for  the  support  and  maintenance  of  the  testator's  widow  and 
children.  The  real  estate  was  not  disposed  of  by  the  executors.  Hdd, 
that  as  no  necessity  existed  for  a  sale  of  the  realty  for  the  purpose  speci- 
fied in  the  will,  to  this  extent  the  purpose  had  failed;  and  that  the  land 
retained  its  original  character  and  descended  to  the  heirs. 

Oouriey  v.  Campbell  ifi  Hun,  218)  reversed. 

(Argued  April  6,  1870;  d^ided  May  28,  1876.) 

Appeal  from  judgment  of  the  Gbneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.    (Ileported  below,  6  Hun,  218.) 

This  was  an  action  to  obtain  a  construction  of  the  will  of 
James  Hays,  of  Kewbui^h,  N.  Y.,  and  for  the  appointment 
of  a  trustee  to  carry  out  the  provisions  of  the  will.  The 
material  clauses  of  the  wiU  in  question  are  as  follows : 

"In  the  first  place,  I  will  and  determine  that  my  executor^ 
hereinafter  named,  shall  collect  all  sum  and  sums  of  money 
due  to  me  from  any  person  or  persons  whatsoever. 

"That  they  shall  close  my  store  and  other  business  and 
ooncems,  and  settle  the  same ;  that  from  the  proceeds  thereof 
they  shall  liquidate  and  pay  all  debts,  dues  and  demands 
owing  by  me  to  any  person  or  persons  i^hatsoever. 
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^^In  the  second  place,  my  executors,  to  be  hereinafter 
named,  shall  place  the  proceeds  thereof,  and  all  my  property, 
both  real  and  personal,  at  interest  on  bond  and  mortgage,  or 
otherwise,  as  in  their  judgment  they  may  deem  best,  and  the 
proceeds,  rent,  income  or  interest,  shall  be  employed  and  used 
for  the  support  and  maintenance  of  my  beloved  wife  Elizabeth 
and  my  children  William,  Mary  and  James,  and  for  the  edu- 
cation of  my  said  children. 

Item  :  I  hereby  will  and  determine  and  authorize  my  said 
executors  when,  and  as  soon  as  my  said  children  shall  respect- 
ively come  to  and  arrive  at  the  period  of  lawful  age  for  the 
transaction  of  business,  to  give  to  each  of  them  not  exceeding 
one  thousand  dollars  to  commence  business  for  themselves,  or 
at  the  time  of  their  marriage,  provided  they  marry  with  the 
consent  of  their  mother,  if  she  should  then  be  Uving. 

"  Item :  I  wiU,  devise  and  bequeath  unto  my  said  children, 
William  and  Mary  and  James,  all  my  estate,  both  real  and 
personal,  of  all  kinds  whatsoever,  to  be  equally  divided  between 
them,  share  and  share  alike,  upon  the  event  of  the  death  of 
their  mother,  my  said  wife,  Elizabeth.  I  hereby  nominate, 
constitute  and  appoint  my  weU  beloved  friends  Isaac  Steven- 
son, grocer,  John  Thompson,  blacksmith,  and  Archibald  Kays, 
grocer,  to  be  my  executors  for  the  purposes  above  named, 
hereby  entrusting  them  with  the  management  and  control  of 
all  my  concerns  and  estate,  to  manage  and  employ  them  for  the 
benefit  and  behoof  of  my  wife  and  children." 

The  testator  died  in  1828,  leaving  his  widow  and  the  three 
children  referred  to  in  the  wiU  him  surviving.  The  three 
children  all  died  intestate  and  unmarried  prior  to  the  death  of 
the  widow.  The  executors  named  in  the  wiU  all  died  prior  to 
1868.  The  widow  died  intestate  in  July,  1870.  No  part  of 
the  real  estate  left  by  the  testator  was  ever  sold  by  the  execu- 
tors. The  personal  estate  was  ample  for  the  support  of  his 
widow  and  children,  and  there  remained  thereof  at  the  death 
of  the  widow  over  $9,000.  The  plaintiff,  who  is  next  of  kin  to 
Mrs.  Hays,  was  appointed  administrator  with  the  will  annexed. 
The  defendants  are  the  heirs  of  the  testator. 
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The  plaintdfi  claimed,  and  the  court  below  found,  that  the 
testator  intended  by  the  will  to  convert  his  real  estate  into 
personalty,  and  in  equity  such  conversion  was  made.  That 
upon  the  death  of  the  testator  all  his  estate  vested  in  his  chil- 
dren as  personal  property,  subject  to  the  maintenance  of  their 
mother,  and  upon  the  death  of  the  last  surviving  child  it  vested 
in  the  mother  as  personal  property,  and  the  appointment  of  a 
trustee  was  directed  to  sell  the  real  estate.  To  all  of  which 
findings  defendants'  counsel  duly  excepted. 

Mobt  JohMtone  for  the  appellants.  The  particular  purpose 
for  which  a  conversion  of  the  real  estate  was  ordered  by  the 
will  having  failed,  it  retained  its  original  character  and 
descended  to  the  heirs.  {Chitty  v.  Pa/rker^  2  Ves.  Jr.,  271 ; 
Mobimson  v.  TayloTy  2  Bro.  C.  0.,  589 ;  Hawley  v.  Jwtjms^  5 
Paige,  447 ;  Smith  v.  Claatan,  4  Mad.  Ch.)  A  subsequent 
sale  would  vest  no  title  even  in  a  honafide  purchaser.  {Jach- 
son  V.  Jamsen^  6  J.  R,  78 ;  Sharpstem  v.  TiUoUy  3  Cow.,  671 ; 
Slocum  V.  Slocumj  4  Edw.  Oh.,  613 ;  RwndaU  v.  Bookey  Preo. 
Oh.,  162 ,  Jesaop  v.  WatfKm,  1  MyL  &  K.,  666.) 

O,  F.  Brown  for  the  respondent.  The  will  created  a  valid 
express  trust  in  the  executors.  (2  Story's  Eq.,  §  972 ;  Day  v. 
Both,  18  N.  Y.,  448 ;  Malin  v.  Malm,  1  Wend.,  625 ;  Tracy 
▼•  Tracy,  3  Bradf.,  57.)  A  power  in  trustees  to  sell  need  not 
be  given  by  express  words,  but  may  be  implied  from  the  terms 
of  tiie  will  and  the  apparent  intent  of  the  testator.  (Gerard's 
Titles  to  R  K,  442;  Mortm  v.  MarUm,  8  Barb.,  18 ;  Conover 
V.  Hoffmann,,  1  Bosw.,  217 ;  Meakmg  v.  CromAJoeU,  5  N.  T., 
136;  2  Sandf.,  514;  3  Bedf.  on  Wills,  131,  138;  Hamilton 
▼.  Bnckmaster,  L.  R,  3  Eq.,  323 ;  Bogert  v.  HeridL,  4  Kill, 
492 ;  Lhmgaton  v.  Mv/rray,  39  How.,  105.)  There  was  an 
equitable  conversion  of  the  real  estate.  (Adams'  Eq.,  286, 
289;  3  Bedf.  on  Wills,  140 ;  1  Boper  on  Legacies,  34(1,  358} 
Stagg  v.  Jackson,  1  Comst.,  206 ;  Ma/rah  v.  Wheder,  2  Edw. 
OL,  157 ;  BranrAaU  y.  Ferris,  14  N.  T.,  46 ;  Btmos  v.  Vam 
der  Qrift,  8  Paige,  37 ;  Dodge  v.  P(md,  23  N.  Y.,  69.) 
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Miller,  J.  The  main  question  to  bo  determined  npon  this 
appeal  is,  whether  the  testator  intended  an  absolute  con  version  of 
his  real  estate  into  money,  or  what  is  called  in  law  a  conversion 
out  and  out,  and  a  distribution  of  the  same  as  personal  property 
among  the  devisees  named  in  the  wilL  There  are  no  explicit 
directions  in  the  will  which  show  clearly  such  an  intention, 
and  if  it  is  to  be  considered  as  existing  it  must  be  derived  from 
the  construction  to  be  placed  upon  certain  provisions  of  the 
will  under  the  rules  of  law  applicable  to  such  cases.  While  it 
is  evident  that  the  testator  intended  to  provide  for  the  sup- 
port and  maintenance  of  his  wife  and  children,  and  the  educa- 
tion of  the  latter,  it  is  not  clear,  by  any  means,  that  he  designed 
a  conversion  of  his  real  estate  into  money,  and  a  iinal  distri- 
bution of  the  same  as  personal  property.  There  are  many 
features  of  the  case  which  are  utterly  at  war  with  such  a  theory, 
and  it  is  not  apparent  that  such  a  design  actually  existed.  The 
dause  which  provides,  that  "  my  executors  shall  place  the  pro- 
ceeds thereof,  and  all  my  property,  both  real  and  pei*soual,  at 
interest  on  bond  and  mortgage,  or  otherwise,  as  in  their  judg- 
ment they  may  deem  best,"  is  followed  by  a  direction  that  the 
"proceeds,  rent, income  or  interest  shall  be  employed  "  for  the 
support  and  maintenance  of  the  testator's  wife  and  children, 
and  the  education  of  said  children.  The  use  of  the  word 
"  rent,"  in  connection  with  the  other  terms  employed,  indi- 
cates that  the  testator  expected  and  intended  that  a  portion  of 
his  estate  should  remain  or  be  invested  in  real  estate,  and  that 
an  investment  in  land  would  be  within  the  meaning  of  the 
will.  So,  also,  while  the  words  "  or  otherwise  "  may  be  con- 
strued to  refer  to  the  mode  of  investment,  they  arc  also  sus- 
ceptible of  another  interpretation,  and  it  may  well  be  urged 
that  they  relate  to  the  discretion  of  the  executors  to  sell  or  not| 
according  to  their  best  judgment. 

Independent  of  the  difficulties  referred  to,  an  insuperable 
obstacie  to  a  construction  which  converts  the  whole  real  estate 
into  money,  is  the  concluding  portion  of  the  will,  by  which  the 
testator  devises  and  bequeaths  to  his  children  by  name  all  his 
^  estate,  both  real  and  personal,  of  all  kinds  whatsoever,  to  be 


18?6.]  GoiTBLBT  V.  Caicpbell  et  al.  173 

Opinion  of  the  Court,  per  ItfniiiKii,  J. 

equally  divided  between  them,  ahare  and  share  alike,  upon  the 
event  of  the  death  of  their  mother."  If  the  testator  had 
designed  that  all  his  estate  should  be  converted  into  money 
he  wonld  not  have  made  a  disposition  of  his  real  estate  or  of 
all  kinds  of  property.  These  were  his  last  words,  and  the  last 
elanse  of  a  will  is  to  be  deemed  an  indication  of  his  ultimate 
intention,  nnless  it  is  plain  from  the  entire  will  that  a  different 
Aiteiftion  existed,  which  is  not  apparent  from  the  prior  pro- 
visions of  the  will  in  question. 

The  authorities  cited  to  sustain  a  contrary  construction  from 
the  one  stated  present  entirely  different  characteristics  from 
the  case  now  considered.  Even  if  it  may  be  considered  that 
the  clause  of  the  will  in  which  the  testator  uses  the  words 
'^real  estate"  in  the  devise  to  his  children  contains  no  words 
of  inheritance  as  the  law  stood  when  it  was  executed,  yet 
the  terms  employed  are  too  strong  to  resist  the  inference 
that  the  testator  never  intended  that  the  real  estate  should 
be  converted  into  money  without  any  qualification  whatever. 
The  construction  placed  upon  the  testator's  will  leads  to 
the  conclusion  that  he  made  no  such  disposition  of  his  real 
estate  as  to  constitute  an  out  and  out  conversion  of  the  same 
into  money. 

The  authorities  fuUy  sustain  this  position.  In  White  v. 
Sotoard  (46  N.  Y.,  162)  Judge  Gboveb  said :  "  To  constitute 
a  conversion  of  real  estate  into  personal  property,  in  the 
absence  of  an  actual  sale,  it  must  be  made  the  duty  of  the 
executors  to  sell  in  any  event.  A  mere  discretionary  power 
to  sell  produces  no  such  result."  In  Wright  v.  Trustees  of 
Methodist  Church  (1  Hoff.  Ch.  E.,  218)  the  vice-chancellor 
held,  that  if  the  disposition  is  made  to  depend  upon  the 
discretion  of  the  trustee  of  the  power  the  wiU  is  not  imperar 
tive  and  does  not  convert  the  estate.  There  is  no  express 
direction  in  the  will  to  sell,  and  it  is  only  by  implication  that 
the  power  to  sell  can  be  upheld ;  and,  if  it  did  exist  at  all,  it 
was  qualified  to  the  exercise  of  their  best  judgment,  both  as 
to  sale  and  the  nature  of  the  investment  of  the  proceeds 
thereof.    These  provisions  are,  at  least,  too  indefinite  and 
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uncertain  to  authorize  the  condnsion  that  the  exeentoiB  were 
bound  to  sell  in  any  event. 

In  fact,  the  purpoee  of  the  testator  was  to  proride  for  tbe 
support  and  education  of  his  children  and  maintenance  of  his 
wife.  The  personal  estate  was  ample  for  that  purpose,  and 
no  necessity  esristed  for  a  sale  of  the  real  estate;  to  this 
extent,  therefore,  the  purpose  has  failed.  The  rule  in 
equity  is  well  settled  that  when  a  conyersion  of  real  int<f 
personal  estate  is  ordered  for  particular  purposes,  and  those 
purposes  fail,  the  land  retains  its  original  character  and 
descends  to  the  heirs.  In  CJwtty  v.  Parker  (2  Yes.,  Jr.,  271) 
the  testatrix  directed  her  real  estate  to  be  sold  and  all  her 
estate  to  be  converted  into  money  for  the  purposes  of  her 
wiU.  The  will  was  satisfied  without  touching  her  real  estate, 
and  it  was  held  that  there  was  no  equity  for  the  next  of  kin 
against  the  heir,  and  that  the  heir  takes  all  that  which  is  not 
for  a  defined  and  upecific  pnrpoee  given  by  the  wilL  The 
direction  to  sell  was  peremptory,  which  is  not  the  case  here ; 
but,  in  both  cases,  the  purpose  has  failed  and  the  devise  has 
been  satisfied.  (See,  also,  8 locum  v.  Slocum^  4  Ed.  Ch.,  613 ; 
Jdokson  V.  Jamsen^  6  J.  B.,  73 ;  Sfuxrpsteen  v.  Tillouj  3  Cow., 
651 ;  HamiUy  v.  JamveSy  6  Paige,  447 ;  Rdbmson  v.  Taylor^  2 
Brown's  Ch.  Cas.,  596.)  It  cannot  be  claimed  that  these  cases 
are  inapplicable,  as  the  purpose  of  the  conversion  was  to 
enable  the  executors  to  sell,  if  they  deemed  it  best,  and  it  was 
necessary  to  support  and  educate  the  family  of  the  testator ; 
all  of  these  have  been  fully  answered  without  any  sale,  and 
hence  the  land  has  not  been  converted  and  ^pscends  to  the 
heirs  at  law.  There  are  other  views  which  tend  in  the  same 
direction  and  lead  to  the  same  conclusion.  As,  however, 
those  already  presented  are  sufficient  to  uphold  the  construc- 
tion put  upon  the  testator's  will,  it  is  not  necessary  to  discuss 
them. 

We  have  been  referred  to  numerous  cases  which  sustain  the 
principle ,  that,  when  the  intent  is  manifest  to  convert  into 
money,  the  whole  estate  is  to  be  regarded  as  personal  from  the 
testator's  death ;  but  all  of  them  are  decisions  where  a  sale 
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was  ordered  for  the  purposes  of  a  division.  Where  the  devisees 
were  livings  the  division  could  not  be  made  without  a  sale, 
and  the  intention  was  entirely  dear ;  they  are  not,  therefore, 
in  point,  and  do  not  affect  the  question  presented  in  the  case 
at  bar. 

As  it  is  manifest  that  the  court  below  were  in  error,  the 
judgment  must  be  reversed,  and  as  a  question  of  law  only 
arises  which  cannot  be  altered  upon  a  new  trial,  judgment 
should  be  ordered  for  the  defendants. 

This  is  also  a  case  where  costs  are  in  the  discretion  of  the 
court,  and  the  questions  involved  being  difficult  and  intricate, 
we  think  the  costs  should  be  paid  out  of  the  property.* 

All  concur.    Foloeb,  J.,  absent. 

Judgment  reversed  and  judgment  for  defendants. 


Ohables  D.  MoMubbat  et  al.,  Bespondents,  v.  John  G. 

McMubbat,  Appellant. 

Where  an  infant  defendant  in  an  action  for  f oreclosare  is  served  with 
process,  but  no  guardian  ad  lUem  is  appointed,  and  Judgment  is  taken 
by  default,  the  judgment  is  not  void,  but  voidable. 

In  such  case,  where  judgment  is  obtained  by  fraud  and  collusion,  an 
action  may  be  maintained  on  the  part  of  the  infant  to  set  it  aside  as 
to  him. 

R  died  seized  of  certain  premises,  which  were  mortgaged  to  defendant 
R  devised  to  his  widow,  whom  he  made  his  executrix,  a  life  estate  in  a 
portion  of  the  premises,  with  remainder  to  plaintiffs;  the  balance,  with 
his  personal  property,  he  directed  his  executrix  to  sell,  and  with  the 
proceeds  pay  and  discharge  his  debts,  including  the  mortgage.  Defend- 
ant, after  R's  death,  conmienced  an  action  for  foreclosure,  making  the 
widow  and  plidntifls,  who  were  infants,  parties;  they  were  served  with 
process,  but,  although  their  infancy  was  known,  no  guardian  ad  Utem 
was  apx>ointed.  The  widow  answered,  but  under  an  arrangement  with 
defendant  that  he  would  lease  to  her  for  life,  at  a  nominal  rent,  a  por- 
tion of  the  mortgaged  premises,  executed  a  deed  to  him  of  the  portion 
of  the  premises  directed  to  be  sold,  which  was  worth  96,990,  for  the 

*  The  judgment  was  subsequently  corrected  as  to  costs  by  making  It 
without  costs  as  to  either  party  against  the  other. 
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nominal  piice  of  $500,  to  be  applied  on  the  mortgage.  8he  withdrew 
her  answer,  and  stipulated  that  defendant  might  take  judgment,  and 
allowed  him  to  take  Judgment  for  the  full  amount  of  the  mortgage, 
without  crediting  the  f  500.  Judgment  by  default  was  taken  against 
plaintiffs,  under  which  the  pjemises  were  sold  and  bid  in  by  defendant 
for  much  less  than  their  value.  There  was  a  surplus  on  the  sale  of  over 
$2,000  which  was  never  brought  into  court,  and  plaintiffs  received  no  part 
of  it.  No  report  of  sale  was  filed  or  confirmed.  In  an  action  to  set  aside 
the  judgment  and  sale,  hM,  that  the  executrix  stood  in  a  relation  of  trust 
towards  plaintiffs,  so  far  as  the  exercise  of  the  power  of  sale  was  con- 
cerned, and  violated  her  trust  in  conveying  for  a  nominal  consideration; 
that  defendant  was  a  party  to  its  violation,  and  that  the  facts  sustained 
a  finding  of  fraud  and  collusion;  that  plaintiffs  were  entitled  to 
have  the  decree  of  foreclosure  avoided  as  to  them,  and  could  maintain 
an  original  action  in  equity  for  that  purpose;  that  as  to  plaintiffs,  thehr 
equity  of  redemption  not  being  barred  by  the  foreclosure,  defendant, 
when  he  entered  tmder  his  purchase,  became  merely  a  mortgagee  in 
possession,  and,  as  such,  boimd  to  account  for  their  share  of  what  he 
realized  from  the  mortgaged  property,  over  and  above  the  mortgage 
debt 
Also  hdd,  that  mere  delay  on  the  part  of  plaintiffs  in  asserting  their  rights, 
where  the  action  was  conmienced  within  the  time  limited  for  the 
commencement  of  such  actions,  and  where  defendant  had  not  been 
prejudiced  by  the  delay,  would  not  defeat  plaintiffs'  right  of  action. 

(Argued  April  10, 1876;  decided  May  28,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming 
a  judgment  in  fayor  of  plaintiffs,  entered  upon  a  decision  of 
the  court  at  Special  Term. 

This  action  was  brought  to  set  aside  a  judgment  of  fore- 
closure and  sale,  and  the  sale  thereunder,  and  for  an  accounting 
by  defendant,  as  mortgagee  in  possession. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mwrim  L  Taumaend  for  the  appellant.  The  omission  to 
appoint  a  guardian  ad  litem  did  not  render  the  judgment  void. 
{Butter  V.  Pudkhoffer^  9  Bosw.,  638 ;  Boleyn  v.  McEooy^ 
29  How.  Pr.,  278;  Oroghm  v.  LwmgsUm^  17  N.  Y.,  221; 
Auslm,  y.  TnuteeSy  ete.y  8  Mete.,  196 ;  Bogen  y.  MoLecm^  31 
How.  Pr.,  279 ;  FeOauoe  y.  Ifi/oer^  18  Wend.,  563 ;  HiUyer  y. 
Lom^iLea/r^  9  J.  R,  160.) 
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S.  W.  Jackson  for  the  respondents.  PlaintiJSb  have  a 
yalid  and  enforceable  claim  against  defendant  on  the  ground 
of  frand  in  the  foreclosure  action.  {Bloom  v.  JBierdicky  1 
Hill,  139 ;  Willard's  Eq.  Jnr.,  160 ;  Boyal  v.  Wood,  1  J.  Ch., 
406 ;  Patterson  y.  Bam^s^  9  Paige,  630 ;  Lasmer  v.  WheeU 
wrigfU,  3  Sand.  Ch.,  135 ;  Story's  Eq.  PL,  §  426 ;  Danl.  Oh. 
PL,  164 ;  Cooper^s  Eq.,  96.)  The  failure  to  appoint  a  guardian 
ad  litem  for  the  infants  was  fatal  to  the  judgment.  {KoKler 
V.  KoUer^  2  Edw.  Ch.,  69 ;  Hwrvey  v.  La/rge^  51  Barb.,  222 ; 
Alvord  V.  Beachy  5  Abb.,  462.) 

Rapallo,  J.  It  is  conceded  that  at  the  time  of  the  entry 
of  the  decree  of  foreclosure  against  the  plaintiffs,  and  at  the 
time  of  the  sale  of  the  mortgaged  premises,  the  plaintiffs  were 
infants,  and  that  no  guardian  ad  Utem  had  been  appointed  for 
them  in  the  action.  The  judgment  was  entered  by  default. 
They  had,  however,  been  served  with  process  and  the  judgment 
entered  against  them,  though  voidable  was  not  absolutely  void. 
{Bloom  V.  Bv/rdick,  1  Hill,  130,  143;  Barber  v.  Ora/oeSj 
18  Vt.,  290 ;  Austm  v.  Trustees,  etc,,  8  Met.,'  196 ;  White  v. 
Albertson,  3  Dev.  [N.  C],  241 ;  Oroghan  v.  Zimngston,  17 
N.  Y.,  218 ;  7  Robt.,  147 ;  id  646.) 

In  actions  at  law,  where  an  infant  appeared  by  attorney  or 
suffered  a  default,  and  judgment  was  entered  againt  him,  his 
remedy  before  the  Code  was  by  writ  of  error  to  reverse  the 
judgment,  and  the  infancy  was  assigned  as  error  in  fact 
{Arnold  v.  Sandford,  14  J.  R.,  417.)  But  a  party  to  an  erro- 
neous judgment,  who  was  not  entitled  to  a  writ  of  error  to 
reverse  it,  might  avoid  it  on  motion  or  by  a  plea  in  a  court  of 
competent  jurisdiction.  (8  Mete.,  204.)  'D'nder  the  English 
practice,  an  infant  aggrieved  by  a  decree  in  equity,  might 
impeach  it  by  an  original  bill,  in  which  it  was  enough  for  him 
to  say  that  the  decree  was  obtained  by  fraud  and  collusion,  or 
that  no  day  was  given  him  to  show  cause  against  it  {Richr 
mond  V.  Tayleur,  1  P.  Wms.,  787 ;  note.) 

In  the  present  case,  the  plaintifb  not  only  allege  their 
infancy  and  the  erroneousness  of  the  judgment,  but  also  that 
SicKEis. — Vol.  XXL        23 
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k  wag  obtained  by  fraud  and  ooUnsion,  and  the  court  baa 
found  as  facta  that  the  agreement  between  the  defendant 
and  the  crtepannt  of  the  plaintiflpB,  who  was  also  exeentrix 
of  their  imcle'B  will,  whereby  she  withdrew  her  answer  in 
the  f oredosnre  scdt,  and  ccnyejed  to  the  defendant  part  of 
the  mortgaged  premises,  and  consented  that  judgment  be 
entered,  was  frandnlent  and  made  in  consideration  of  an  agree- 
ment that  the  defendant  should  giTO  her  alife  lease  of  part  of 
the  mortgaged  premises  at  a  nominal  rent.  That  it  contem- 
plated a  purchase  by  the  defendant,  and  was  part  of  a  plan  to 
enable  the  defendant  to  secure  to  himself  tbe  mortgaged 
premises,  and  not  merely  to  collect  the  mortgage  debt,  and 
that  the  transactions  between  the  def ^tklant  and  the  execu- 
trix were  a  wilful  violation  or  utter  disregard  of  the  rights 
of  the  plaindfis. 

The  mortg^iged  premises  consisted  of  lots  on  Seyenth  stre^ 
Troy,,  having  an  aggregate  frontage  of  180  feet  on  that  street 
They  were  owned  by  Bobert  D.  McMurray,  the  unde  of  the 
plaintiffs,  who  mortgaged  th^n  to  the  defendant,  his  brother, 
for  the  sum  of  $10,000,  in  1856.  Bobert  D.  McMurray,  the 
mortgagor,  died  in  January,  1860,  leaving  a  will  whereby  he 
devised  to  his  widow  Mrs.  Caroline  A.  McMurray  a  life  estate 
in  128  feet  front  of  these  premises,  with  remainder  in  fee  in 
nine-twentieths  of  these  128  feet  to  the  plaintifb ;  all  his  real 
estate  not  disposed  of  by  the  will  (including  the  remaining 
fifty-two  feet  of  the  mortgaged  -prexxnses)  and  his  personal 
estate  not  disposed  of,  he  ordered  his  executrix  to  sell  and 
convert  into  money  and  with  the  proceeds  to  pay  and  discharge 
his  debts,  including  the  mortgages  and  incumbrances  upon  the 
lots  in  Seventh  street,  which  had  been  devised  as  before  m^i^ 
tioned,  viz.,  the  128  feet  in  which  the  plaintiff  had  a 
remainder  in  fee.  He  appointed  his  wife,  Caroline  A.,  exeeu- 
trix  of  the  will. 

In  May,  1860,  after  the  death  of  the  testator,  the  defendant 
commenced  an  action  for  the  f oredosm^  of  the  mortgage. 
The  executrix  put  in  an  answer  setting  up  as  defences,  usury, 
payment  and  a  counter-claim.    The  plaintifb  in  this  actioc 
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were  made  def eadants  in  the  foreclosure  suit,  bat  no  guardian 
dd  UUm  was  appomted  for  them,  althongh  their  infancy  was 
known  to  the  defendant,  the  plaintiS  in  that  action.  After  the 
action  had  progressed  some  months,  an  arrangement  was 
entered  into  between  the  execntriz  and  the  defendant,  who 
was  plaintiff  in  the  foreclosure  suit,  whereby,  under  the  power 
of  sale  contained  in  the  will,  instead  of  selling  the  fifty-two 
feet  for  their  full  value  (which  is  found  by  the  referee 
to  have  been  $5,950),  and  applying  the  proceeds  to  the  reduc- 
tion of  the  mortgage,  she  conveyed  them  to  the  defendant  for 
the  nominal  price  of  $500.  She  withdrew  her  answer  in  the 
foreclosure  suit,  and  stipulated  that  the  defendant  might  take 
judgment  therein,  and  allowed  him  to  take  such  judgment  for 
the  full  amount  of  the  mortgage,  with  interest  and  costs, 
without  crediting  any  thing  for  the  fifty-two  feet  conveyed, 
and  without  procuring  the  appointment  of  any  guardian  for 
the  infant  defendants  (the  present  plaintifiiB).  Judgment  of 
foreclosure  and  sale  of  the  whole  premises  was  entered,  and 
they  were  bought  in  by  the  defendant  for  $14,000,  which  is 
found  to  have  been  much  less  than  their  value.  There  was  a 
surplus  of  over  $2,000,  but  it  was  never  brought  into  court, 
and  the  infants  received  no  part  of  it,  but  it  was  disposed  of 
by  some  arrangement  between  the  defendant  and  the  execu- 
trix.   No  report  of  sale  was  ever  filed  or  confirmed. 

The  defendant  appears  to  have  entered  into  possession  under 
this  purchase,  and  to  have  realized  from  sales  and  insurance 
about  $19,600,  of  which  about  $15,500  were  the  proceeds  of 
the  128  feet. 

The  executrix,  in  consideration  of  the  arrangement  under 
which  the  judgment  was  thus  obtained,  received  from  the 
defendant  a  lease,  for  her  life,  at  a  nominal  rent,  of  one  of 
the  houses  on  the  128  feet. 

tJpon  these  facts,  we  do  not  think  it  can  be  successfully 
argued  that  the  finding  of  collusion  and  fraud  is  unsupported 
by  evidence. 

The  executrix  dearly  stood  in  a  relation  of  trust  towards 
fhe  infants^  so  &r,  at  least,  as  the  execution  of  the  power  of 
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Bale  of  the  fifty-two  feet  was  concerned.  That  land  had  been, 
by  the  will,  made  part  of  a  fund  primarily  applicable  to  the 
dischai^  of  the  mortgage  in  exoneration  pro  tanto  of  the 
128  feet  in  which  the  infants  had  a  remainder  in  fee ;  and  it 
was  her  duty  to  have  obtained,  as  nearly  as  possible,  the  full 
value  of  the  land,  and  secured  the  application  of  it  in  reduc- 
tion of  the  mortgage.  If  she  conveyed  to  the  mortgagee,  she 
should  have  done  so  in  such  manner  as  to  attain  this  result. 
The  128  feet  appear  to  have  been  of  sufficient  value  to  have 
satisfied  the  balance  which  would  have  remained  due  on  the 
mortgage,  and  to  have  left  a  considerable  surplus.  Though 
the  property  might  have  been  sacrificed  at  a  forced  sale,  the 
executrix  had  no  right  to  malce  a  voluntary  conveyance  for  a 
nominal  consideration.  The  defendant  had  full  notice  of  the 
trust,  and  was  a  party  to  its  violation,  and  knew  that  he  was 
proceeding  under  a  judgment  which  was  erroneous  as  to  the 
infants,  and  that  they  were  not  represented  in  the  proceeding, 
and  that  he  was  taking  judgment  for  more  than,  was  due  to 
him.  We  are  of  opinion  that,  under  the  circumstances,  the 
decree  of  foreclosure  was,  as  between  the  plaintifEs  and 
defendant,  ineffectual  to  bar  the  equity  of  redemption  of  the 
plaintiffs,  and  that  they  were  entitled  to  have  it  avoided,  and 
could  maintain  an  original  action  in  equity  for  that  purpose. 
(  Wright  v.  MiUer^  8  H".  T.,  9.)  It  is  clear  that  great  injus- 
tice was  done  to  these  infants,  and  that  the  proceedings 
against  them  were  erroneous.  Although  the  judgment  may 
not  be  void,  so  as  to  impair  the  title  of  hona  fide  purchasers 
from  the  defendant,  after  the  lapse  of  time  which  has  taken 
place,  yet,  as  between  him  and  these  plaintiflb,  he  has  no 
equity  which  should  entitle  him  to  retain  the  fruits  of  the 
erroneous  and  fraudulent  proceeding,  or  to  prevent  them  from 
avoiding  it. 

The  consequence  of  avoiding  the  decree,  as  to  these  plain- 
tiffs, is,  that  as  to  their  nine-twentieths  of  the  premises^  their 
equity  of  redemption  was  not  barred  by  the  foreclosure  sale, 
as  between  them  and  the  defendant;  and  as  to  them,  the 
defendant,  when   he  entered  under  his  purchase,  became 
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merely  mortgagee  in  possessioii.  Although  he  acquired  an 
apparent  title,  which  may  have  entitled  him  to  convey  a  title 
to  a  purchaser,  which  the  plaintifb  have,  by  their  laches,  lost 
the  right  to  impeach,  yet  the  defendant  was,  we  think  cor- 
rectly, held  by  the  court  below,  bound  to  account  to  the  plain- 
tifis  for  their  share  of  what  was  realized,  over  and  above  the 
mortgage  debt  No  complaint  is  now  made  that  this  account 
has  not  been  correctly  tak^i. 

Although  there  has  been  great  delay  on  the  part  of  the 
plaintiffs  in  asserting  their  rights,  yet  they  have  done  so 
within  the  time  limited  by  the  statute  for  bringing  this  kind 
of  action.  They  allege,  as  an  excuse  for  the  delay,  that  they 
did  not  think  that,  under  the  will,  they  had  any  right  in  the 
premises  Which  they  could  enforce  during  the  life  of  Cathar 
rine  A.  McMurray,  who  did  not  die  until  1869.  The  defend- 
ant has  not  been  prejudiced  by  the  delay;  he  is  simply 
required  to  refund  what  he  has  received,  over  and  above  what 
was  due  to  him,  and  he  shows  no  equity  which  should  require 
ns  to  hold  the  plaintiflFs  to  be  barred  of  their  right  of  action 
within  any  time  shorter  than  i^t  limited  by  the  statute. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.    Foloeb,  J.,  absent 

Judgment  affirmed. 


Patbick  Kino,  Respondent,  v.  The  New  Yobs  Central  and 
Hudson  Riveb  Railroad  Company,  Appellant 

Aji  owner  of  real  propertj  is  not  liable  for  injuries  resulting  from  negli- 
gence on  the  part  of  a  contractor  or  his  employe  engaged  in  performing 
a  lawful  contract  for  specific  work  upon  the  premise&  The  law  will 
not  impute  to  one  person  the  negligent  act  of  another  unless  the  rela- 
tion of  master  and  servant  exists. 

Where  the  ownerof  an  instrument  or  piece  of  machinery  not  in  its  nature 
dangerous  allows  another  person  competent  to  manage  it  to  take  and 
use  it,  and  while  in  the  possession  and  use  of  the  other  it  becomes 
defective  and  injures  a  third  person^  the  owner  is  not  liable,  and  the 
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fact  that  the  right  to  use  it  was  giyen  under  a  contract  hj  whidi  it  waa 
to  be  used  in  performing  work  for  the  owner  upon  his  premiaea  doea  not 
diange  his  liability. 

One  IX  contracted  with  defendant  to  onload  from  yeasek  on  lo  can  all 
the  railroad  iron  hrqiught  to  the  dodc  at  A«  f or  •  apecifled  time  and  for 
a  apecifled  price,  defendant  to  fumiah  a  derrick  to  be  nsed  for  the  pnr- 
poee.  Defendant  fnmiahed  a  derrick  suitable  and  aafe  at  the  time  for 
use.  Plaintiff  was  employed  by  D.  to  assist  and  waa  injured  by  a  fall 
of  the  dwriek.  In  an  action  to  recover  damages  for  the  injury,  AM,  that 
if  D.  was  chargeable  with  negligence  in  omitting  to  inspect  and  repair 
the  dmk^  defendant  waa  not  xeq[X)OBible  therefor;  that  in  the  absence 

-  of  a  contract  to  that  effect  no  duty  on  the  part  of  defendant  to  keep 
the  derrick  in  repair  could  be  implied;  that  the  role  requiring  a  master 
to  famish  safe  and  suitable  machinery  for  the  use  of  his  serranta  did 
not  apply,  as  plaintiff  was  not  the  aerrant  of  defendant;  and  that  there- 
fore a  charge  that  in  the  absence  of  a  q)ecial  agreement  defendant  waa 
bound  to  keep  the  derrick  in  repair,  was  error. 

Defendant's  evidence  tended  to  show  that  it  was  to  make  repairs  when 
notified  by  D.  that  repairs  were  necessary.  The  court  charged  that  if 
this  were  so  and  no  notice  was  given,  if  the  agreement  was  not  known 
to  plaintiff  and  the  accident  occurred  from  neglect  to  repair  without 
negUgence  on  the  part  of  plaintiff,  defendant  was  liable,  held,  error. 

King  v.  J9eu>  York  Central  and  Eudsan  Siwer  BaOroad  Company  (4  Hun, 
789)  reversed. 

Cf^^hirpY.  6M»F<»2n»  ONM^Nmy (M N.  Y.,  124) dJstfaigoirtiiHi 

(Argued  April  13, 1876;  decided  May  28, 1876.) 

Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  a  new  trial  and 
directing  judgment  on  a  verdict.  (Seported  below,  4  Hun, 
769.) 

This  action  waa  brought  to  recover  damages  for  injuries 
alleged  to  have  bera  sostamed  through  defendant's  negligence. 

A  track  of  defendant's  railroad  in  the  eity  of  Albany  runs 
close  along  by  the  dock.  Defendant  had  placed  a  deiriok  on 
this  dock  to  aid  in  transferring  rails  from  boats  to  cars.  In 
the  spring  of  1872  it  entered  into  a  contract  with  one  Dillon, 
by  which  the  latter  agreed  to  unload  from  baiges  and  vessels 
and  place  upon  cars  all  the  railroad  iron  brought  to  the  dock  for 
defendant,  and  during  the  season  of  navigation,  for  six  cents  a 
rail.    Dillon  was  to  have  the  use  of  the  derrick.    The  evi- 
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dence  was  conflicting  as  to  who  was  to  keep  the  derrick  in 
repair.  PlaintifE  claimed  that  defendant  agreed  so  to  do. 
Defendant's  evidence  tended  to  show  that  it  agreed  to  make 
repairs  when  notified  by  DiDon  that  repairs  were  necessary. 
It  did  not  appear  bnt  that  the  derrick  was  in  good  repair 
when  furmshed.  Dillon  employed  plaintiff,  with  others,  to 
assist  him  in  the  performance  of  his  contract.  The  hook  sup- 
porting the  gaff  or  boom  and  tackle  of  the  derrick  became 
worn  and  broke  when  transferring  a  rail,  and  fell  upon 
plaintiff,  doing  the  injury  complained  of.  The  court  charged 
the  jury,  among  other  things,  ^'  that  it  was  the  duty  of  the 
defendant,  if  there  was  no  special  agreement  as  to  the  inspec- 
tion and  keeping  the  derrick  in  order,  to  provide  a  suitable 
and  proper  derrick  and  keep  it  in  order ; "  also,  that  if  the 
agreement  was  that  defendant  was  to  make  repairs  when  noti- 
fied by  Dillon  that  repairs  were  needed,  and  no  notice  was 
given,  yet  the  defendant  was  liable  if  the  agreement  was  not 
known  to  plaintiff  and  the  accident  occurred  from  neglect  to 
repair,  and  without  any  negligence  on  the  part  of  plaintiff.'' 
To  which  defendant's  counsel  duly  excepted  Exceptions 
were  ordered  to  be  heard  at  first  instance  at  General  Term. 

Matthew  Hale  for  the  appellant  Contributory  negligence, 
where  the  facts  are  undisputed,  becomes  a  question  of  law. 
{Morrison  v.  Erie  R.  Co.,  46  N.  Y.,  302 ;  MUoML  v.  N.  T. 
C.  amd  R.  R.  R.  R.  Go.^  3  Hun,  635.)  It  was  error  to  sub- 
mit to  the  jury  the  question  whether  defendant  was  negligent 
in  the  construction  of  the  derrick.  {MoPadden  v.  N".  Y.  G. 
R.  R.  Go.,  44  K  Y.,  478 ;  Terry  v.  Mayor,  etc.,  of  If.  F., 
8  Bosw.,  504,  510.)  Defendant  was  not  liable  for  Dillon's 
negUgence.  {Pack  v.  Mayor,  etc.,  4  Sold,  222 ;  HofnagU  v. 
N.  T.  G.  R.  R.  Go.,  55  N.  Y.,  608,  612.) 

Amasa  J.  Pa/rher  for  the  respondent  Plaintiff  not  being 
an  employe  of  defendant,  the  negligence  of  the  latter's 
employes  was  not  that  of  co^mployes.  (2  Bedf .  on  Railways 
[5th  ed.],  527 ;  Tcnmg  v.  iT.  Y.  G.  R.  R.  Go,,  30  Barb.,  229 ; 
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Cmeirmati  v.  Stone^  5  Ohio,  88 ;  Michad  v.  Stcmtony  5  T.  dk 
C,  634 ;  Blake  v.  i^'^rm,  5  K  T.,  48.)  Even  if  plaintiff  had 
been  an  employe  of  defendant,  the  latter  wonld  be  liable,  as 
the  injury  was  caused  by  the  use  of  unsafe  machinery. 
(2  Redf .  on  Railways  [5th  ed.],  644 ;  Keigner  v.  W,  R.  B. 
Co.,  4  Seld.,  175 ;  La/nrng  v.  iT.  T.  C.  R.  R.  Co.,  49  N.  Y., 
521.)  As  owner  of  the  derrick,  defendant  owed  a  duty  to 
every  person  lawfully  near  it.  {Coughtry  v.  Olcbe  Woolen 
Co.,  56  N.  Y.,  124, 126.) 

Andrews,  J.  Where  one  person  has  sustained  an  injury 
from  the  negligence  of  another,  he  must,  in  general,  proceed 
against  him  by  whose  negligence  the  injury  was  occasioned. 
If,  however,  the  negligence  which  caused  the  injury  was  that 
of  a  servant,  while  engaged  in  his  master's  business,  the 
person  sustaining  the  injury  may  disregard  the  immediate 
author  of  the  mischief  and  hold  the  master  responsible  for  the 
damages  sustained.  The  master  selects  the  servant,  and  the 
servant  is  subject  to  his  control,  and,  in  respect  of  the  civil 
remedy,  the  act  of  the  servant  is,  in  law,  regarded  as  that  of 
the  master.  But  it  is  not  enough,  in  order  to  establish  a 
liability  of  one  person  for  the  negligence  of  another,  to  show 
that  the  person  whose  negligence  caused  the  injury  was  at  the 
time  acting  under  an  employment  by  the  person  who  is 
sought  to  be  charged.  It  must  be  shown,  in  addition,  that 
the  employment  created  the  relation  of  master  and  servant 
between  them. 

If  the  person  who  was  the  immediate  cause  of  the  injury 
was  a  contractor,  engaged  in  performing  a  contract  to  do  a 
specific  work  as,  for  example,  building  a  house,  the  relation  of 
master  and  servant  is  not  created  by  the  contract  between  the 
parties,  and  for  the  contractor's  n^ligence,  while  performing 
the  work,  the  other  party  is  not  liable.  {Blake  v.  Ferrie,  1 
Seld.,  48 ;  Allen  v.  Haywood,  Y  A.  &  K  [N.  S.],  974 ;  Lcmgher 
V.  Poimier,  5  B.  &  C,  547.)  Unless  the  relation  of  master 
and  servant  exists,  the  law  wiU  not  impute  to  one  person  the 
negligent  act  of  another.    It  has  sometimes  been  supposed 
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that  the  owner  of  real  property  is  liable  iot  anj  injury  result- 
ing from  negligence,  done  in  the  progress  of  work  going  on 
for  his  benefit  on  his  property,  whether  the  person  who  was 
the  negligent  cause  of  the  injury  was  his  servant  or  not,  and 
that  there  is  a  distinction  in  respect  to  the  owner's  liability, 
for  the  act  of  a  contractor,  depending  on  the  fact  whether  the 
negligence  was  committed  in  the  management  or  use  of  his 
real  or  chattel  property.  But  this  distinction,  if  it  ever  had 
any  support  in  judicial  authority,  has  been  repudiated.  {Reedie 
Y.  The  London  a/nd  Northrwestem  Sanhoay  Co.<,  4  Exch.,  244 ; 
MoNnt  V.  Same,  4  id.,  253 ;  Pack  v.  The  Mayor ,  etc.,  8  N.  T., 
222 ;  Kelly  v.  The  MayoTy  11  id.,  432 ;  Blake  v.  Ferris,  supra.) 
In  jReedie  v.  London  and  JTorthr^estem  Haihoay  Comjpam/ 
the  plaintifiTs  intestate  was  killed  by  the  falling  of  a  stone, 
through  the  negligence  of  workmen  engaged  in  constructing  a 
Tiaduct  on  the  defendant's  railway,  across  a  road  upon  which  the 
deceased  was  passing  at  the  time  of  the  accident.  The  work 
was  being  done  by  contract,  and  the  plaintiff  relied  upon  the 
distinction  adverted  to,  to  take  the  case  out  of  the  ordinary 
rule,  but  the  court  held  that  the  company  was  not  liable. 
And  in  Peck  v.  Mayor,  etc.,  it  was  held  that  a  city  corponir 
tion  was  not  liable  for  injuries  to  third  persons  occasioned  by 
the  negligence  of  workmen  engaged  in  grading  a  street  under 
the  direction  of  a  person  who  had  entered  into  a  contract  with 
the  corporation  to  perform  the  work. 

The  rule  that  a  person  who  has  entered  into  a  contract  for 
a  specific  work  to  be  done  by  another  is  not  liable  for  the  act 
or  conduct  of  the  contractor,  has  no  application  in  a  case 
where  the  thing  contracted  to  be  done  is  xmlawful,  or  where  a 
public  duty  is  imposed  upon  an  officer  or  public  body,  and  the 
officer  or  body  charged  with  the  duty  commits  its  perform- 
ance to  another.  For  instance,  whoever  directs  the  doing  of 
an  act  which,  when  done,  will  necessarily  be  the  creation  of  a 
nuisance,  will  be  peroonally  responsible  for  a  special  injuiy 
resulting  therefrom  to  third  persons,  whether  the  acst  is 
performed  by  a  servant  or  contractor,  and  a  municipal  corpo- 
ration, charged  by  statute  with  the  duty  to  keep  streets  in 
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repair,  cannot  escape  liability  for  a  negligent  performance  of 
this  datyj  on  the  ground  that  the  immediate  negligence  was 
that  of  a  contractor  who  had  been  intrusted  with  its  perform- 
ance.  {StorrsT.  Ths  City  of  UtioajlTli(.Y^10i:;Aid^ 
on  Torts,  197.) 

In  this  case  the  liability  of  the  defendant  for  the  injury 
sustained  by  the  plaintiff  from  the  falling  of  the  derrick  can- 
not be  maintained  upon  the  ground  that  it  was  caused  by  the 
negligence  of  Dillon  in  omitting  to  keep  the  derrick  in  repair. 
The  relation  of  master  and  servant  did  not  exist  between 
Dillon  and  the  defendant.  His  relation  to  the  company  was 
that  of  contractor,  exercising  an  independent  employment 
By  his  contract  with  the  defendant,  made  in  the' spring  of 
18T2,  he  undertook  to  unload  from  barges  or  vessels  and  place 
upon  cars  all  the  railroad  iron  brought  to  the  dock  in  Albany 
for  the  defendant  during  the  season  of  navigation  in  that  year, 
for  the  price  of  six  cents  a  bar,  and  the  defendant  was  to 
furnish  a  derrick  to  be  used  by  Dillon  in  hoisting  the  iron 
from  the  vessels  in  which  it  was  brought.  Dillon,  for 
several  years  before,  had  a  similar  contract  with  the  defend- 
ant He  employed  laborers  to  assist  him  in  performing 
the  contract,  and,  among  others,  the  plaintiff.  These  per- 
sons were  employed  and  paid  by  him,  and  were  not  sub- 
ject to  the  control  of  the  defendant  The  negligence  of 
Dillon  to  inspect  and  repair  the  derrick,  if  he  waa  chargeable 
with  negligence  for  omitting  to  do  so,  was  not  the  negligence 
of  the  defendant,  and  it  is  not  responsible  therefor.  Dillon 
stood  as  the  employer  and  master  of  the  plaintiff,  and,  for  his 
negligence,  the  plaintiff's  remedy  is  against  him  alone. 

If  there  was  a  duty  resting  upon  the  defendant  to  keep  the 
derrick  in  repair,  so  thai  it  could  be  safely  used,  it  may  be 
oonceded  that  the  omission  of  this  duty  would  give  a  right  of 
action  to  the  plaintiff  for  an  injury  caused  thereby.  In  the 
absence  of  a  contract  by  the  defendant  with  Dillon  to  keep 
the  derrick  in  repair,  I  am  unable  to  see  any  ground  for  infer- 
ring a  duty  on  its  part  to  do  so*  The  defendant  agreed  with 
Dillon  to  furnish  the  derrick  to  enable  him  to  perform 
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contract  to  unload  the  iron.  It  performed  its  contract  in  this 
respect  when  it  fnmifihed  a  derrick  soitable  and  saf e,  at  the 
time,  for  use.  That  the  derrick  might  from  use  become  out 
of  repair  and  unsafe  was  known  to  the  def endant,  but  this 
was  also  known  to  Dillon,  and  those  employed  by  him.  The 
owners  of  an  implement  or  piece  of  machinery  may  lawfully 
aQow  another  to  take  and  use  it,  and  if,  in  using  it,  it  becomes 
defective,  and  causes  injury  to  a  third  perB0i\9  is  the  owner 
responsible!  I  think  not ;  especially  where  the  article  js  not 
in  its  nature  dangerous,  and  is  placed  in  the  possession  of  a 
person  competent  to  manage  and  use  it.  This  was  substan* 
tially  what  was  done  by  the  defendant;  and  the  fact  that  the 
right  to  use  the  derrick  was  given  to  Dillon  by  the  coutraety 
and  that  it  was  to  be  used  in  performing  work  for  the  defend-* 
ant,  and  on  its  premises  (assuming  that  the  dock  belonged  to 
the  defendant),  does  not,  I  think,  change  the  liability.  The 
plaintiff  knew  that  Dillon  had  taken  the  contract  for  unload* 
ing  the  iron,  and  the  cases  which  hold  it  to  be  the  duty  of  a 
master  to  furnish  safe  and  suitable  machineiy  for  the  use  of 
his  servants  have  no  application,  because  that  relation  did  not 
exist  between  the  plaintiff  and  defendant. 

In  Coug/Ury,  Admdmgtrator,  v.  The  Globs  Woden  Company 
(66  N.  Y.,  124)  the  defendant  caused  a  scaffold  to  be  erected  fifty 
feet  from  the  ground  to  accommodate  workmen  who  should  be 
engaged  in  putting  a  cornice  on  the  defendant's  building,  and 
made  a  contract  with  Osborne  &  Martin  to  put  on  the  cornice, 
and  the  scaffold,  owing  to  its  defective  construction,  fell  while 
the  plamtifi's  intestate,  a  workman  employed  by  the  contract- 
ors, was  upon  it,  and  he  was  killed.  This  court  reversed  the 
nonsuit  granted  at  the  Circuit.  The  court  say :  ^^  The  scaffold 
was  upward  of  fifty  feet  from  the  ground,  and  unless  properly 
eonstmcted  would  be  a  most  dangerous  trap,  imperiling  the 
life  of  any  person  who  might  go  upon  it ;  that  by  placing  it 
where  they  did,  on  their  own  premises,  for  the  use  of  the 
workmen,  they  (the  defendants)  not  only  Heensed,  but  invited 
them  to  go  upon  it,  and  impliedly  held  out  to  them  that  it  waft 
a  safe  structure,  or  at  least  that  proper  care  had  been  used  in 
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its  erection,"  and  these  facts,  it  was  held,  imposed  a  duty  upon 
the  defendants  toward  any  person  who  shonld  be  invited  to  go 
upon  the  structure,  to  use  proper  care  in  its  construction.  (See, 
also,  Corbj/  v.  SM,  4  0.  B.  [N.  S.],  556 ;  Chapman  v.  Ho^ 
toeUj  EL,  BL  &  EL,  168 ;  Eotmsell  v.  Smythy  7  0.  B.  [N.  S.], 
738.) 

In  this  case  there  was  no  holding  out  by  the  defendant  to 
the  plaintiff  that  the  derrick  was  safe  at  the  time  of  the  acci- 
dent, .and  no  invitation  on  its  part  to  the  plaintiff  to  use  it. 
The  evidence  tended  to  show  that  the  contract  between  the 
defendant  and  Dillon  contained  some  stipulation  in  respect  to 
repairs  of  the  derrick  by  the  defendant.  It  is  claimed 
by  the  plaintiff  that  the  defendant  agreed  to  keep  it  in 
repair,  but  the  defendant's  proof  tended  to  show  the  agree- 
ment was  that  the  defendant  should  make  repairs  when 
notified  by  Dillon  that  repairs  were  necessary.  The  court 
on  the  trial  ruled  substantially  two  propositions :  First.  That 
it  was  the  duty  of  the  defendant,  if  there  was  no  special  agree- 
ment as  to  the  inspection  and  keeping  the  derrick  in  order,  to 
provide  a  suitable  and  proper  derrick,  and  to  keep  it  in  order. 
Second.  That  if  the  agreement  was  that  the  defendant  was  to 
make  repairs  when  notified  by  Dillon  that  repairs  were 
needed,  and  no  notice  was  given,  yet  the  defendant  was  liable 
if  this  agreement  was  not  known  to  the  plaintiff,  and  the  acci- 
dent occurred  from  neglect  to  repair,  and  without  any  negli- 
gence on  the  part  of  the  plaintiff.  The  defendant  excepted 
to  the  charge  that  the  defendant  was  bound  in  the  absence  of 
a  contract  to  do  so,  to  keep  the  derrick  in  order,  and  also  to 
the  second  proposition  stated.  Both  exceptions  were,  I  think, 
well  taken.  !No  duty,  in  the  absence  of  a  contract  to  repair, 
rested  upon  the  defendant  for  the  reasons  before  given,  and  if 
the  plaintiff's  right  of  action  is  founded  upon  negligence  of  a 
duty  imposed  by  the  contract  between  the  defendant  and 
Dillon  to  keep  the  derrick  in  repair,  that  duty  did  not  arise  if 
the  contract  was  conditional  until  notice  that  repairs  were 
needed  was  given. 
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The  judgment  should  be  reversed  and  a  new  trial  ordered. 
All  concnr  except  Chuboh,  Ch.  J.,  not  voting ;  Ax^len,  J., 
not  sitting.   Folgeb,  J.,  absent 
Judgment  reversed. 


James  Ai$n>EBSON,  Bespondent,  v.  Hugh  Bexlly,  Appellant. 

The  legislature  has  authority  to  confer  upon  the  Marine  Court  of  the  city 
of  New  York  whatever  civil  or  criminal  Jurisdiction  it  deems  best,  sub- 
ject only  to  the  restriction  that  its  character  as  a  local  court  shall  be 
preserved.    (Const,  art.  6,  §  19.) 

It  may  confer  jurisdiction  in  actions  of  assault  and  battery,  without  limit 
as  to  the  amount  of  the  claim  or  recovery. 

The  provision  of  the  Marine  Court  act  of  1873  (§  8,  sub.  12,  chap.  629, 
Laws  of  1872)  providing  that  any  court  of  record  in  the  city  and  county 
of  New  York  shall  have  i>ower  to  send  any  action  of  assault  and  battery, 
etc.,  brought  therein,  to  the  Marine  Court  for  trial,  and  giving  the 
Marine  Court  jurisdiction  of  such  action,  as  comprehensive  as  that  of 
the  court  transferring  it,  although  uieif ectual  to  authorize  a  compulsory 
transfer,  yet  may  have  effect  where  the  parties  consent  thereto,  and  the 
act  may  be  read  as  if  this  condition  were  inserted. 

Alexander  v.  Bennett  (60  N.  Y.,  204)  distinguished. 

(Submitted  April  18, 1876;  decided  May  28, 1876.) 

Appeal  from  order  of  the  General  Term  of  the  Conrt  of 
Common  Pleas  of  the  city  and  connty  of  New  York  reversing 
an  order  of  the  General  Term  of  the  Marine  Court  which 
vacated  and  set  aside  a  judgment  in  favor  of  the  plaintiff 
herein,  entered  upon  a  verdict,  and  remitting  the  cause  to  said 
General  Term  of  the  Marine  Court,  to  be  heard  upon  the 
merits.  The  nature  of  the  action  and  the  facts  appear 
sufBciently  in  the  opinion. 

The  General  Term  of  the  Marine  Court  did  not  hear  the 
case  upon  the  merits,  but  made  the  order  vacating  and  setting 
aside  the  judgment  below,  upon  the  ground  that  the  Marine 
Court  acquired  no  jurisdiction. 


r.  P.  Townsend  for  the  appellant.    The  Marine  Court 
had  no  jurisdiction  of  the  subject-matter  of  the  action,  and 
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iMXiG  was  obtained  by  the  confle&t  to  its  trial  in  that  ootirt 
{Ths  Aliaia,  7  WaL,  67;  MiJifor  t.  CacpeTy  6  id.,  847.) 

Geo.  H.  Yeanum  for  the  respondent  The  Marine  Ckmrt 
acquired  jurisdiction  by  statute,  by  consent  and  by  Toluntary 
appearance.  (JDe  Hwrt  y.  Hatchy  6  T.  <&  C,  187 ;  Alexamder 
V.  Bermetty  id.,  193;  Emiywry  v.  CornieVy  8  Comst.,  608; 
Baker  v.  Branumy  6  Hill,  47.) 

Andsbws,  J.  This  action  was  originally  brought  in  the 
Supreme  Court,  in  the  city  of  Kew  York,  and,  after  issue 
joined,  it  was  by  an  order  of  that  court,  made  on  the  10th  day 
of  May,  187S,  upon  the  written  consent  of  the  parties,  trans- 
ferred to  the  Marine  Court.  The  cause  was  tried  in  the 
Marine  Court  in  September,  1874,  and  resulted  in  a  verdict 
for  the  plaintiff.  Both  parties  appeared  on  the  trial,  and  no 
objection  was  taken,  at  any  stage  of  the  proceedings,  prior  to 
the  entry  of  judgment,  to  the  jurisdiction  of  the  Marine 
Court  The  action  was  for  an  assault  and  batt«*y.  The 
pkintifi,  in  his  complaint,  asked  judgment  for  $6,000;  he 
obtained  a  judgment  for  $1,000.  The  parties  were  residents 
of  the  city  of  New  York,  where  the  cause  of  action  arose. 

The  order  of  the  Supreme  Court  transferring  the  cause  was 
made  in  pursuance  of  section  8,  subdivision  12  of  chapter  629 
of  the  Laws  of  1872,  known  as  the  Marine  Court  act.  That 
section  provides  that  any  court  of  record  in  the  city  and 
county  of  New  York  "  shall  have  power,  by  an  order  to  be 
entered  by  its  direction  on  its  minutes,  to  send  any  action  for 
libel,  slander,  assault,  battery,  etc.,  pending  or  that  may  here- 
after be  brought  in  said  courts  of  record,  after  issue  has  been 
joined  therein,  to  the  said  Marine  Court  for  trial  *  *  * 
and,  thereupon  the  said  Marine  Court  of  the  city  of  New  York 
shall  have  immediate  and  exclusive  jurisdiction  of  such  action, 
and  the  said  jurisdiction  of  said  court,  as  to  the  amount  of  the 
recovery,  costs  and  additional  allowance  therein  shall,  for  the 
purposes  of  such  addon,  be  the  same,  and  as  full  and  compre- 
hensive as  that  of  the  court  from  whetice  the  same  proceeds.' 
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The  eause  was  regnlaily  remitted  to  the  Iklarine  Cooit  tinder 
the  act)  and  the  trial  and  judgment  had  in  confonnitj  with  it. 
The  objection  is  now  taken  that  the  act,  so  far  as  it  attempted 
to  confer  power  on  the  other  coarta  of  record  in  the  dtj  of 
New  York,  to  transfer  canses  pending  therein  to  the  Murme 
Oonrt,  is  nnconstitntional,  and  the  case  of  Alexander  v. 
JBemiett  (60  "N.  Y.,  S04),  is  relied  npon  in  support  of  this 
proposition.  The  action  in  that  case  was  commenced  in  the 
Snpmor  Conrt  of  the  city  of  Kew  York.  After  iesae  was 
joined,  the  Superior  Court,  upon  the  motion  of  the  plaintifE, 
which  was  opposed  by  the  defendant,  made  an  order  sending 
the  cause  to  the  Marine  Court  The  removal  in  that  case  was 
made  under  the  Marine  Court  act  of  1874,  which  enlarged  the 
provisions  contained  in  the  act  of  1872,  by  striking  out  the 
specification  of  particular  actions  and  authorizing  the  transfer 
to  be  made  in  all  actions  pending  in  the  other  courts  of  record 
in  the  dty.  This  court,  in  that  case,  held  that  the  provision 
of  the  Constitution  (art  6,  §  12)  continuing  in  the  Superior 
Court  of  the  city  of  Kew  York,  and  certain  other  courts,  the 
powers  and  jurisdiction  which  they  had  at  the  time  of  the 
adoption  of  the  article,  deprived  the  legislature  of  all  power 
to  take  from  the  courts  mentioned  their  then  existing  juris* 
diction,  and  that  the  court  could  not  refuse  to  exercise  the 
jurisdiction  which  it  then  had  whenever  its  exercise  was 
invoked  by  litigants,  or  transfer  it  to  another  court  against 
their  consei)^ .  The  act  of  1874  was^  therefore,  held  to  be  in 
violation  of  the  Constitutian,  in  so  far  as  it  undertook  to 
invest  the  court  witii  the  power  oompulsorily,  and  against  the 
will  of  the  parties,  to  transfer  to  the  Marine  Court  actions  of 
which  it  had  jurisdiction  when  the  Constitution  was  adopted* 
The  question  here  presented  Is  quite  different ;  the  parties 
cimsented  to  the  transfer  of  the  cause,  and  appeared  and 
litigated  the  action  upon  the  merits  in  the  Marine  Court 
The  Marine  Courtis  a  local  court  established  by  thel^islature. 
It  was  competent  for  the  legislaturs  to  confer  upon  it  what- 
ever civil  or  criminal  jurisdiction  it  might  deem  best,  subjeefc 
only  to  the  restriction  that  its  character,  as  a  local  oourt| 
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flhonld  be  preserved.  (Conflt.,  art.  6,  §  19.)  The  act  of  1872 
conferred  jnrifldiction  upon  the  Marine  Court  in  actions  of 
assault  and  batteiy,  where  the  damages  claimed  did  not 
exceed  $1,000 ;  and,  by  the  provision  in  question  this  juris- 
diction was  unlimited  as  to  amount,  in  actions  transferred 
from  the  other  courts.  The  consent,  therefore,  of  the  parties 
is  only  material  upon  the  question  whether  it  justified  the 
Supreme  Court  in  making  an  order  transferring  the  cause. 
If  it  did,  then  the  statute,  and  not  the  appearance  or  consent 
of  the  parties,  gave  the  Marine  Court  jurisdiction  to  try  the 
action. 

We  are  of  opinion  that  the  consent  of  the  parties  to  the 
removal  of  the  cause  allowed  the  statute  of  1872  to  operate. 
The  conferring  of  jurisdiction,  in  actions  of  assault  and 
battery,  upon  the  Marine  Court,  is  not  contrary  to  the  letter 
or  spirit  of  the  Constitution.  The  legislature  has  conferred 
upon  that  court  jurisdiction  of  such  actions  which  is  con- 
stantly exercised ;  limited,  it  is  true,  but  this  is  a  matter  solely 
for  legislative  discretion.  It  could  as  weU  — so  far  as  the 
question  of  power  is  concerned  —  have  conferred  the  jurisdic- 
tion, without  limit,  as  to  the  claim  or  amount  of  recovery. 
To  give  effect,  therefore,  to  the  consent  of  the  parties,  so  as 
to  allow  the  action  to  be  tried  in  the  Marine  Court,  is  not 
contrary  to  the  general  policy  of  the  law,  and  we  do  not 
perceive  that  it  would  violate  any  constitutional  provision. 
The  Constitution  declares  that  there  shall  be  ^e  existing 
Supreme  Court,  with  general  jurisdiction  in  law  and  equity. 
(Const.,  art.  6,  §  6.)  The  court  is  not  deprived  of  its  juris- 
diction when,  by  its  own  order,  it  transfers  a  cause  pending  in 
it  to  another  court,  and  the  rights  of  litigants  in  that  court  are 
not  abridged  or  impaired  when  they  consent  that  another 
court  shall  try  the  cause.  Parties  may  surrender  or  waive 
constitutional  provisions  designed  for  their  benefit  when  civil 
rights,  or  rights  of  property,  are  involved.  (Baker  v.  Urch 
maHy  6  Hill,  47 ;  EmUmry  v.  Cornier^  S  Comst.,  511.)  And 
we  are  of  opinion  that  the  act  of  1872  may  have  effect  upon 
the  parties  consenting  to  the  order  of  the  court  transferring 
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iheir  causes  to  the  Marine  Court,  and  that  the  act  may  be  road 
as  if  this  condition  was  inserted. 

The  order  appealed  from  shonld  be  affirmed. 

All  concur.     Folgeb,  J.,  absent 

Order  affirmed. 


GhsosoB  W.  BiQos  et  aL,  Sespondents,  v.  James  Pubsbll    lus^aa 
et  aL,  MioHASL  Gbosz  et  aL,  Porchasers,  Appellants.  ^^  ^^^ 


I    66    193{ 
A  pmchafier  at  a  mortgage  foredosare  sale  will  not  be  relieyed  on  account  [  169  ^880: 

of  apparent  defects  in  the  property,  or  of  defects  in  the  title  of  which  he 

had  notice,  and  in  reference  to  which  he  made  his  bid. 

Immaterial  defects  and  merely  technical  objections  will  not  defeat  the 
sale.  The  court  will  not  permit  the  purcbiaser  to  avoid  his  contract 
without  seeing  tliat  the  object  of  the  purchase  is  defeated  and  that  it 
would  be  injurious  to  him  to  enforce  the  contract  If  he  gets  substan- 
tially what  he  contracted  for,  he  must  complete  the  purchase. 

Where  a  mortgage  is  of  a  leasehold  interest,  and  in  the  notice  of  sale 
under  judgment  of  foreclosure  the  lease  is  referred  to,  a  purchaser  is 
chargeable  with  knowledge  of  the  contents  of  the  lease,  and  is  supposed 
to  have  made  his  bid  in  view  of  its  provisions. 

A  lease  contained  a  covenant  on  the  part  of  the  lessee  that  he  would  not, 
during  the  term,  assign,  transfer  or  set  over  the  lease  or  the  term 
thereby  created.  A.  purchaser  at  a  sale  upon  foreclosure  of  a  mortgage 
given  by  the  lessee  upon  the  leasehold  interest  claimed  that  this  covenant 
had  been  violated  by  giving  the  mortgage,  and  the  lease  thereby  forfeited. 
It  appeared  that  the  lessors  made  no  objection  and  were  willing  to  assent 
if  it  was  required.  There  was  no  proof  that  they  had  declared  or 
claimed  a  forfeiture  or  that  the  purchaser  had  applied  for  their  assent. 
They  had  received  rents  after  the  giving  the  mortgage  with  knowledge 
thereof.  The  mortgage  was  given  two  years  before  the  sale,  which  was 
publicly  advertised.  Meid,  that  under  the  circumstances  there  was  no 
forfeiture. 

Btemu,  that  the  giving  of  the  mortgage  was  not  a  violation  of  the  cove- 
nant, as  it  was  not  a  transfer  of  the  title  or  possession;  nor  was  the  fore- 
closure sale  a  breach,  as  it  was  a  sale  in  inoihtm. 

The  lease  contained  a  covenant  that  the  lessee  would,  within  two  years 
from  the  commencement  of  the  term,  erect  buildings  on  a  portion  of  the 
demised  premises  worth  at  least  $75,000,  which  was  not  done.  This 
was  luiown  to  the  purchaser  at  the  time  of  the  purchase.  The  lessors, 
knowing  the  facts,  had  sued  to  recover  rent  without  claiming  for 
SicKBi.8 — Vol.  XXI.         25 
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'  feiture,  and  it  did  not  appear  that  they  had  ever  claimed  any  forfeiture; 
it  appeared  by  affidavits  on  part  of  plaintiffs  that  the  purchasers  were 
aware  that  the  lessors  were  willing  to  extend  the  time,  and  had  so 
extended  it.  Held,  that  no  forfeiture  on  this  account  appeared;  and  that 
it  did  not  defeat  the  sale. 

Parties  formerly  owning  the  leased  lands  and  other  lands  on  both  sides  of 
Twenty-second  street  entered  into  an  agreement  that  the  buildings  there* 
after  erected  thereon,  fronting  on  said  street,  should  be  placed  back  seven 
feet  six  inches  from  the  street,  so  as  to  have  a  court-yard  in  front  of  the 
premises,  and  the  houses  had  been  built  in  conformity  to  the  agreement, 
including  one  on  that  portion  of  the  leasehold  premises  affected.  There 
was  no  proof  or  allegation  that  this  agreement  diminished  the  value  of 
the  premises.  Hdd  (I^Iillbr,  J.,  dissenting),  that  while  this  agreement 
was  in  one  sense  an  incumbrance  upon  the  premises,  it  could  not  be 
assumed  without  proof  that  it  injuriously  affected  their  value;  and  as  it 
was  manifest  that  the  purchasers  would  have  bid  the  same  had  they 
known  of  the  agreement,  it  was  an  immaterial  defect,  which  the  court 
would  disregard. 

In  the  said  agreement  was  a  covenant  that  the  owners  should  not  permit 
to  be  erected  or  carried  on  upon  their  respective  premises  any  building 
or  business  generally  classed  as  nuisances  or  dangerous  or  offensive. 
A  similar  covenant  of  the  lessee  was  contained  in  the  lease.  Held,  that 
the  covenant  in  the  agreement  was  for  the  benefit  of  all  the  lots,  and  it 
could  not  be  inferred  that  it  injured  the  value  of  any  of  them;  and  as 
essentially  the  same  covenant  was  in  the  lease,  this  was  no  ground  for 
relief. 

(Argued  April  15,  1876;  decided  May  28, 1876.) 

Appeal  by  Michael  Grosz  and  Frederick  H,  Qrosz,  pnr- 
chaflers  at  a  foredosore  sale  herein,  from  an  order  of  the 
General  Term  of  the  Supreme  Court  in  the  fiiBt  judicial 
departme^t  affirming  an  order  of  Special  Term  requiring 
them  to  complete  their  purchase. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendant,  James  Pursell,  upon  a  leasehold  interest  in 
premises  in  the  city  of  "New  York,  at  the  south-easterly  cor- 
ner of  Broadway  and  Twenty-second  street. 

The  notice  of  sale  and  the  terms  of  sale  signed  by  the  pur* 
chasers  described  the  premises  as  leasehold  premises,  and 
referred  to  the  lease,  giving  the  parties,  date  and  time  and 
place  of  recording.    The  lease  under  which  the  mortgagor 
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held  was  for  twentj-one  years  from  May  1,  1868 ;  it  con- 
tained covenants,  on  his  part,  that  he  would  not,  at  any 
time  during  the  time,  '' assign,  transfer  or  set  over  this 
lease,  or  aoy  of  the  term  or  time  therein,  imto  any  per- 
son or  persons  whomsoever,  without  the  consent,  in  writing," 
of  the  lessors;  that,  on  or  before  May  1,  1869,  he,  his 
heirs,  etc.,  "would  commence  the  erection  of  new  build- 
ings on  said  premises,  to  cost  and  be  worth,  at  least,  the 
sum  of  $75,000,  and  which  shall  be  completed  and  finished 
within  two  years  from  the  commencement  of  the  demised 
tenn,  and  which  shall  cover  the  entire  front  on  Broadway ; " 
also,  "that  neither  he  nor  they  shall  at  any  time  hereafter, 
during  the  term  hereby  granted,  erect,  make,  establish  or 
carry  on,  or  cause  or  suffer  to  be  erected,  made,  established  or 
carried  on,  in  any  manner,  on  any  part  of  the  said  demised 
premises,  any  stable,  school-house,  municipal  fire-engine  house, 
tenement  or  community-house,  or  any  kind  of  manufactory, 
or  any  trade  or  business  generally  classed  as  nuisances."  It 
also  appeared  that,  in  1849,  an  agreement,  under  seal,  was 
made  and  entered  into  between  Philip  Kearney  and  Alexander 
8.  Macomb  and  wife,  who  then  owned  all  the  lots  on  both 
sides  of  Twenty-second  street,  between  Fourth  avenue  and 
Broadway,  which  stated  that  the  parties,  deeming  it  to  be  for 
their  mutual  advantage  that  the  lots. fronting  on  Twenty- 
second  street  should  be  used  exclusively  for  dwelling-houses, 
and  that  the  fronts  of  such  dwelling-houses  should  be  placed 
back  seven  feet  six  inches  from  the  line  of  the  street,  and  the 
parties,  therefore,  mutually  agreed  that  so  much  of  their 
respective  lots  as  was  "contained  between  the  line  of  the 
streets  and  a  line  seven  feet  six  inches  therefrom  shall  forever 
hereafter  remain  and  be  enjoyed  as  a  court-yard  in  front  of 
any  houses  to  be  erected  on  said  lots."  The  said  agreement 
also  contained  this  clause :  "And  the  parties,  for  themselves 
and  their  respective  heirs  and  assigns,  mutually  covenant  and 
agree,  to  and  with  each  other,  that  neither  they  nor  their 
respective  heirs  or  assigns  shall  or  will  erect  or  carry  on,  or 
permit  to  be  erected  or  carried  on,  upon  any  part  of  their  said 
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respective  lots,  any  slanghter-honsey  smith's  shop,  furnace, 
steam  engine,  brass  foundry,  nail  or  other  iron  factory,  or  any 
manufactory  of  gunpowder,  glue,  varnish,  vitriol,  ink  or  tur- 
pentine, or  for  the  tanning,  dressing  or  preparing  skins,  hides 
or  leather,  or  any  brewery,  distillery,  or  any  other  noxious 
or  dangerous  trade  or  business.^' 

It  appeared  that,  after  the  commencement  of  the  term 
under  the  lease,  an  action  was  oommenced  against  the  lessors 
and  the  lessee,  and  an  injunction  obtained  restraining  the 
erection  of  a  building  upon  any  portion  of  the  premises 
within  seven  feet  six  inches  of  the  line  of  Twenty-second 
street,  and,  in  consequence,  the  time  for  erecting  the  building 
provided  for  in  the  lease  was  extended. 

The  purchasers  raised  the  following  objections,  among 
others,  to  the  title : 

'^  1.  The  mortgaged  premises  were,  prior  to  the  making  of 
the  mortgage  mentioned  in  the  judgment  in  this  action,  and 
still  are,  incumbered  by  reason  of  the  provision  contained  in 
an  agreement  made  between  Philip  Kearney  and  Alexander 
8.  Macomb  and  wife,  dated  May  12,  1849,  to  the  effect  that 
so  much  of  said  premises  as  is  contained  between  the  southerly 
line  of  Twenty-second  street  and  a  line  seven  feet  six  inches 
therefrom,  shall  forever  remain  and  be  enjoyed  as  a  court- 
yard in  front  of  any  houses  to  be  erected  on  said  premises. 

"  3.  The  lessee  assigned,  transferred  and  set  over  the  said 
lease  and  term  by  making  the  mortgage,  for  the  foreclosure 
of  which  this  action  was  brought,  without  the  consent  of  the 
lessors,  in  violation  of  the  covenant  and  provision  in  that 
behalf  contained  in  said  lease,  and  thereby  the  said  lease,  and 
the  estate  of  the  lessee  in  and  to  the  said  premises,  had  been, 
prior  to  the  sale,  and  were  at  that  time,  and  now  are,  forfeited 
and  lost. 

^^  4.  The  lessee  did  not  commence,  nor  did  he  finish  or  com- 
plete, new  buildings  on  said  premises,  in  accordance  with  his 
covenant  in  that  behalf  in  said  lease,  nor  has  he  conunenced, 
finished  or  completed  any  new  buildings  on  said  premises  iir 
accordance  therewith,  and  that  thereby  the  said  lease,  and  the 
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estate  of  the  lessee  in  and  to  the  said  premises,  had  been, 
prior  to  the  sale,  and  were  at  that  time,  and  now  are,  forfeited 
and  lost 

^  5.  The  said  premises  are  incnmbered  by  reason  of  the  goto* 
nant  or  provision  oontained  in  the  said  agreement  between 
Philip  Eeamej  and  Alexander  8.  Macomb  and  wife,  to  the 
effect  that  there  shall  not  be  carried  on  npon  any  part  of  said 
premises  any  slaughter-house,  smith's  shop,  fmnace,  steam 
engine,  brass  f onndiy,  nail  or  other  iron  factory,  or  any  mann- 
factory  of  gonpowder,  glne,  yamish,  vitriol,  ink  or  turpen- 
tine, or  for  the  tanning  or  dressing  or  preparing  skins,  hides 
or  leather,  or  any  brewery,  distillery,  or  any  other  noxious  or 
dangerous  trade  or  business.'' 

Further  facts,  pertinent  to  the  objections,  appear  in  the 
opinions. 

Charles  Jones  for  the  appellants.  The  lease  and  the  lessee's 
interest  in  the  premises  were  forfeited  by  the  mortgage  which 
was  expcuted  without  the  written  consent  of  any  of  the 
lessors,  and  the  receipt  of  the  rent,  while  ignorant  of  the 
forfeiture,  was  not  a  waiver  of  it,  (Jackson  v.  Bronson^  7  J. 
R,  287,  234 ;  OU»rh  v.  Owmmmg^  6  Barb.,  839,  359 ;  Ire- 
land  V.  Mcholsy  46  N.  Y.,  413  ;  Jaekson  v.  SehutZy  18  J.  B., 
174;  Bleeoker  v.  Smithy  13  Wend.,  630.)  The  purchasers 
had  a  right  to  insist  upon  a  good  title.  {Seaman  v.  Bicksy  8 
Paige,  665 ;  Bwrwell  v.  Jacksony  9  N.  T.,  639 ;  Boyd  v. 
Sddessingery  69  id.,  301 ;  Veeder  v.  Fonday  8  Paige,  94 ; 
Rogers  v.  McLeany  10  Abb.,  306).  The  title  a  purchaser  is 
bound  to  accept  must  not  only  be  good,  but  marketable. 
(Atkinson  on  Tit.,  2,  369 ;  4  Law  lib.  [N.  S.],  1163 ;  I/xw 
T.  Lenty  14  Ves.,  648 ;  Fro/rMm  v.  Ld.  Broumsony  id.,  555  ; 
Bklyn.  Park  Oomrs.  v.  Armstrongy  45  N.  T.,  234.) 

Jno.  E.  Parsons  for  the  respondents.  The  purchasers 
having  bought  with  full  knowledge  of  the  situation  of  the 
premises,  cannot  refuse,  on  account  of  the  situation,  to  comr 
plete  their  purchase.    {Oraddock  v.  Shirley y  3  A.  K.  Marsh. 
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288 ;  Williamson  v.  Hcmej/j  1  Freem.  Ch.,  112 ;  Tompkins  r. 
Ifyate,  28  K  Y.,  347 ;  White  v.  Seavery  25  Barb.,  236 ;  Winne 
V.  Reynolds^  6  Paige,  407 ;  Einy  v.  Ba/rdeau^  6  J.  Cli.,  38 ; 
Banks  y.  WaJJcer^  3  Barb.  Oh.,  438 ;  MaacweU  v.  East  lU'oer 
Bhy  3  Bosw.,  124.)  Kotice  to  the  purchaser  of  tlie  lease  was 
notice  of  its  contents.  {Hail  Y.Sndthj  14  Ves.,  426  ;  Taylor 
V.  JStibherty  2  id.,  437 ;  Darnels  v.  Derison^  16  id.,  249 ;  Smith 
T.  Zawy  1  Atk.,  489 ;  Allen  v.  Anthony^  1  Morin,  262 ;  Ches* 
tennan  v.  Gardnery  6  J.  Ch.,  29.)  Knowledge  sufficient  to 
pnt  upon  inquiry  is  equivalent  to  a  notice  to  a  purchaser. 
{Pitney  v.  Zeanardj  1  Paige,  461 ;  Pendleton  v.  J^oy,  2  id., 
202 ;  1  Atk.,  489 ;  Cfreen  v.  Slayt&Ty  4  J.  Ch.,  38 ;  Dardl  v. 
IlaUyy  1  Paige,  492 ;  HoOyrook  v.  TFw?,  1  E.  D.  S.,  154.)  The 
purchasers  had  knowledge  sufficient  to  put  them  upon  inquiry 
as  to  the  terms  and  conditions  of  the  lease.  (Sugd.  on 
Vendors,  552 ;  4  Kent's  Com.,  172 ;  4  Sandf .,  577 ;  8  K  Y., 
277 ;  1  Story's  Eq.  Jur.,  §  398  ;  10  J.  E.,  461 ;  15  id.,  568 ; 
8  id.,  137 ;  3  Ves.,  478 ;  WiUiamson  v.  Brown^  15  N.  Y., 
354 ;  2  Paige,  200 ;  Gilbert  v.  Petdery  38  N.  Y.,  165.) 

Eabl,  J.  A  referee  under  a  foreclosure  decree  made  the 
sale  in  question.  In  making  it  he  did  not  act  as  the  agent  of 
the  parties,  but  as  the  officer  of  the  court.  The  sale  was 
theoretically  made  by  the  court  through  its  officer,  and  the 
contract  of  the  purchasers  was  with  the  court.  The  pur- 
chasers are  entitled  to  aU  the  property  and  title  which  the 
referee  undertook  to  sell  and  which  they  rightfully  supposed 
they  were  to  receive.  {Morris  v.  Mowatty  2  Paige,  586 ; 
spring  v.  Samdfordy  7  id.,  550 ;  Seama/n  v.  HiokSy  8  id.,  655.) 
A  purchaser  upon  such  a  sale  will  not  be  relieved  on  account 
of  defects  in  the  property  or  the  title  thereto,  of  which  he  had 
notice,  and  in  reference  to  which  he  made  his  bid,  and  the 
court  wiU  not  permit  him  to  abandon  his  contract  withouc 
seeing  that  the  object  of  the  purchase  is  defeated  and  that 
he  would  be  injured  by  the  enforcement  of  the  contract.  If 
every  minute  and  critical  objection  to  a  judicial  sale  is  suffered 
to  prevail,  it  will  be  attended  with  much  inconvenience  and 
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embarraaement.  A  purchaser  claiming  to  be  diflpharged  from 
his  contract  should,  therefore,  make  out  a  fair  and  plain  ease 
for  relief ;  and  it  is  not  every  defect  in  the  subject  sold  or 
variation  from  the  description  that  will  avail  him.  He  will 
not  foe  suffered  to  speculate  at  such  sales,  and,  if  he  happens 
to  make  a  bad  bargain,  to  repudiate  it  and  abandon  his  pur- 
chase on  some  nice  but  inmiaterial  objection.  If  he  gets 
substantiallj  what  he  bargains  for,  he  must  complete  the 
purchase  and  take  his  deed ;  and,  in  some  cases,  the  court  will 
compel  him  to  take  a  compensation  for  any  deficiency.  The 
court  wiU  weigh  the  object  and  inducement  of  the  purchaser, 
and,  looking  to  the  merits  and  substantial  justice  of  each  par- 
ticular case,  if  the  sale  be  fair,  relieve  or  not  from  the 
purchase,  according  as  the  character  of  the  transaction  and 
circumstances  may  appear  to  require.  (1  Barb.  Ch.  E.,  534 ; 
ITing  v.  Ba/rdeau^  6  Johns.  Ch.  R.,  38 ;  Weems  v.  Brewer^  8 
Har.  &  GiU.,  390.) 

This  was  a  sale  of  premises  held  under  a  lease,  and  the  lease 
was  referred  to  in  the  notice  of  sale,  and  hence  the  pur- 
chasers are  chargeable  with  knowledge  of  the  contents  thereof. 
They  are  supposed  to  have  examineil  the  lease  and  made  their 
bid  in  view  of  its  provisions ;  and  they  are  also  chargeable 
with  knowledge  of  what  was  apparent  and  obvious  upon  the 
premises.  {Taylor  v.  Stibberty  2  Yes.,  437 ;  JSTaU  v.  Smithy  14 
id.,  426;  King  v.  Bardeauy  supra;  Wmne  v.  Beynoldsy  6 
Paige,  407 ;  White  v.  Sealery  25  Barb.,  235 ;  Tompkins  v. 
UyaMy  28  N.  Y.,  347 ;  Craddock  v.  Thurleyy  3  A.  K.  Marsh., 
288.) 

The  purchasers  claim  to  be  released  from  their  purchase 
in  this  case  upon  several  grounds,  which  I  will  consider 
separately,  applying  the  principles  above  laid  down. 

1.  The  lease  contained  a  covenant,  on  the  part  of  the  lessee, 
that  he  would  not,  during  the  term,  assign,  transfer  or  set  over 
the  lease  or  any  of  the  tenn  thereby  created,  and  the  pur- 
chasers claim  that  this  covenant  was  violated  and  the  lease 
forfeited  by  the  giving  of  the  mortgage  which  was  foreclosed. 
Their  objection  is  based  upon  the  giving  of  the  mortgage,  not 
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that  there  was  a  forfeiture  bj  the  sale  under  the  mortgage. 
There  are  several  answers  to  this  objection :  in  the  first  place, 
it  is  averred  in  the  moving  affidavit,  on  the  part  of  the  plain- 
tiffs, that  the  purchasers  were  well  aware  that  the  lessees 
made  no  objection  to  the  mortgage,  on  the  ground  that  their 
assent  was  necessaiy,  and  that  they  were  willing  to  give  such 
assent  if  required.  These  all^ations  are  not  denied  in  any 
affidavit  or  proof,  on  the  part  of  the  purchasers,  and  hence 
tibiey  must  be  taken  as  true.  There  was  no  proof  that  the 
lessees  had  declared  or  claimed  any  forfeiture,  or  that  they  had 
in  any  way  refused  their  assent  to  the  mortgage,  or  that  the 
purchasers  have  ever  appUed  for  such  assent.  Taking  the 
facts  that  the  mortgage  was  given  and  recorded  more  than  two 
years  before  the  sale,  that  it  was  foreclosed  by  a  public  pro* 
oeeding  in  court,  and  that  the  sale  under  the  mortgage  was 
publicly  advertised,  that  rent  was  paid  after  the  giving  of  the 
mortgage  and  received  by  the  lessors,  their  attorney  receiving 
I3ie  same  knowing  of  the  mortgage,  with  aU  the  other  circumr 
stances  above  alluded  to,  and  it  appears  quite  clearly  that 
there  was  no  forfeiture  on  the  ground  here  considered.  But 
tbere  is  a  still  further  answer  to  this  objection.  The  giving 
of  the  mortgage  was  not  a  violation  of  the  covenant.  A 
mortgage  in  this  State  of  land  is  not  a  transfer  of  the  legal 
title  or  the  possession,  but  a  mere  security.  {Trimm  v.  Marsh, 
54  K.  Y.,  599.)  It  has  been  held  in  several  cases  in  England 
tiiat  such  a  covenant  is  not  violated  by  a  delivery  of  the  lease 
as  a  security  for  money  loaned,  and  yet  such  a  delivery  ope- 
rates as  an  equitable  mortgage  of  the  term  created  by  the 
lease.  (Taylor's  Landlord  and  Tenant  [2d  ed.],  406  ;  Piatt  on 
Leases,  258 ;  Doe  v.  Hogg^  4  Dowl.  &  Ry.,  226 ;  Doe  v.  Bevan^ 
8  Maul.  &  8eL,  353,)  In  Doe  v.  Hogg  there  was  a  covenant 
'^  not  to  let,  set,  assign,  transfer,  set  over  or  otherwise  part  with 
the  premises  demised  in  the  lease "  of  a  coffee-house.  The 
lessee  deposited  the  lease  with  a  brewer  as  security  for  beer 
supplied  to  the  house,  and  it  was  held  that  the  covenant  was 
not  violated.  Abbott,  Oh.  J.,  said :  ^^  I  am  clearly  of  opinion 
that  the  effect  of  the  covenant  is  only  to  restrain  the  lessee 


1876.]  BiGos  et  al.  v.  Pubsell  et  al.  201 

Opinion  of  the  Court,  per  Eabl,  J. 

^^— ■^^^^^^^^^^^i^W^^^i^^^^^M  III  11  ^1— ^— ^—  ■■        m      I    I   M^— ^^^W^^^^— ^^■^■^^M— ^^M^^^B^^M^— ^M^H^^^B^^^^— ^^l^^lM^a 

from  completely  alienating  the  legal  interest  in  the  premises 
to  the  prejudice  of  the  landlord  without  his  consent  in  writing." 
In  Doe  y.  Beaman  there  was  a  similar  covenant,  and  the  lessee 
deposited  his  lease  as  a  security  for  money  borrowed,  and 
became  bankrupt,  and  the  lease  was  sold  under  the  direction 
of  the  chancellor  to  pay  that  debt,  and  it  was  held  that  the 
lease  was  not  forfeited.  It  is,  therefore,  clear  that  this  lease 
was  not  forfeited  by  the  giving  of  the  mortgage,  which  did  not 
transfer  the  title  to  the  premises  or  the  lease.  Neither  was  it 
forfeited  by  the  sale  under  the  decree.  This  was  a  judicial 
sale  in  a  hostile  proceeding,  a  sale  m  invUunhy  and  such  sales 
are  held  not  to  violate  this  covenant.  An  assignment  either 
by  the  lessee  or  his  executor  which  is  not  voluntary,  but  caused 
by  operation  of  law,  is  not  a  breach  of  the  covenant  not  to 
assign.  Where  a  lessee  who  had  so  covenanted  gave  a  war- 
rant of  attorney  to  confess  a  judgment  on  which  the  lease  was 
taken  in  execution  and  sold,  it  was  considered  no  breach  of 
the  covenant,  all  the  proceedings  being  in  good  faith.  {Doe  v. 
Ca/rter^  8  Term  R.,  57 ;  see,  also,  Jackson  v.  CorUaSy  7  Johns., 
531 ;  Stepfienaon  v.  SUvemmlj  17  id.,  278 ;  Smith  v.  Pntna/in^ 
8  Pick.,  221.)  Such  covenants  are  restraints  which  courts  do 
not  favor.  They  are  construed  with  the  utmost  jealousy,  and 
very  easy  modes  have  always  been  countenanced  for  defeating 
them.  {Church  v.  Brown^  15  Ves.,  265 ;  Blenoow  v.  Bugfyy^ 
2  W.  Black.,  766 ;  Taylor's  L.  &  T.,  §§  402, 403 ;  2  Piatt  on  L., 
260.)  This  covenant,  therefore,  furnishes  no  ground  for  the 
relief  of  the  purchasers. 

2.  The  lease  wajs  dated  in  March,  1868,  and  contains  also  a 
covenant  that  the  lessors  would,  within  two  years  from  the 
commencement  of  the  term,  erect  buildings  worth  at  least 
$75,000  covering  the  Broadway  front  of  the  premises.  It  is 
objected  by  the  purchasers  Ihat  these  buildings  were  not 
erected,  and  hence  that  the  lease  was  forfeited.  They  knew 
that  these  buildings  were  not  erected  and  made  their  bid  with 
such  knowledge.  It  appears  that  the  lessee  was  for  a  time 
restrained  from  erecting  the  buildings  by  injunction  and  that 
tihe  lessors  had  extended  the  time  for  their  erection.  It  appears 
SiCKKM— Vol.  XXI.      26 
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also  that  the  lessors,  knowing  that  the  buildings  had  not  been 
erected,  had  commenced  suits  to  recover  the  rent  of  the 
premises  without  claiming  a  forfeiture.  It  does  not  appear 
that  on  this  account  the  lessors  have  ever  claimed  any  forfeit* 
ure,  and  the  moving  affidavit  on  the  part  of  the  plaintiffs 
expressly  alleges  that  the  purchasers  are  "aware  that  the 
lessors  are  willing  to  extend  the  time  for  the  erection  of  build- 
ings under  said  lease  so  as  to  suit  their  convenience,  and  have 
so  extended  the  same,"  and  these  allegations  are  nowhere 
denied.  This  sale  was  made  by  the  court.  ISo  fraud  is 
imputed,  and  the  purchasers  seeking  relief  from  the  purchase 
must  make  out  a  plain,  fair  case,  showing  that  the  lease  was 
forfeited.  They  should  have  shown  it  in  some  way  by  call- 
ing the  lessors  as  witnesses,  or  by  proving  facts  more  potent 
than  remote  inferences. 

3.  In  1849,  Kearney  and  Macomb  owning  all  the  land  on 
both  sides  of  Twenty-second  street,  between  Seventh  avenue 
and  Broadway  made  an  agreement  by  whicli  they  covenanted, 
among  other  things,  that  the  buildings  fronting  on  Twenty- 
second  street  should  be  placed  back  seven  feet  and  six  inches 
from  the  street,  so  as  to  leave  a  court-yard  in  front  of  the 
houses.  The  premises  leased  were  102  feet  on  Broadway,  and 
122  feet  on  Twenty-second  street.  The  lots  fronting  on  Broad- 
way were  not  affected  by  this  agreement.  But  this  was  a  lot 
twenty-six  feet  wide  most  distant  from  Broadway,  which 
fronted  on  the  street,  and  was,  therefore,  subject  to  the  agree- 
ment. The  purchasers  claim  that  this  court-yard  agreement 
was  unknown  to  them  at  the  time  of  the  sale,  and  on  that 
account  claim  to  be  relieved  from  their  purchase.  There  is  no 
proof  and  no  allegation  even  that  this  agreement  diminishes 
the  value  of  the  premises.  It  was  made  not  to  impose  a 
burden  upon  this  lot,  but  to  enhancce  the  value  of  all  the  lots 
on  the  street.  While  the  agreement  requires  that  a  court- 
yard shall  be  left  in  front  of  this  lot,  for  the  benefit  of  the 
other  lots  on  the  street,  it  also  requires  that  a  court-yard 
shall  be  left  in  front  of  all  the  other  lots  for  the  benefit  of 
this ;  and  all  the  houses  on  the  street  have  been  built  in  conf  orm« 
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ity  to  this  agreement.  While  this  agreement  maj  in  one  sense 
be  regarded  as  an  incumbrance  npon  this  lot,  it  cannot  be 
assumed,  without  proof,  that  it  injuriously  affects  its  value  to 
any  extent  whatever.  Besides,  before  the  sale,  the  lessee  had 
erected  upon  tliis  lot  a  large  and  valuable  building,  leaving 
the  court-yard  in  front  thereof  with  flagging  and  iron  grating 
therein,  through  which  light  is  let  into  the  basement  of  the 
building ;  and  the  court-yard  is  excavated  beneath  the  flagging 
and  grating,  and  used  in  connection  with  the  building.  These 
facts  were  well  known  to  the  purchasers  at  the  time  of  the 
sale,  and  they  bid  knowing  the  precise  condition  of  the  prem- 
ises. The  proof  is  quite  strong,  also,  that  they  knew  of  the 
court-yard  agreement.  But  I  am  of  opinion  that  the  objec- 
tion should  be  overruled,  because  there  is  no  proof  that  the 
court-yard  agreement  in  any  way  diminished  the  value  of  the 
premises  and  because  it  is  manifest  that  the  purchasers  would 
have  bid  the  same  if  they  had  known  of  tlie  agreement. 
It  was,  therefore,  an  immaterial  defect  in  the  title  which  the 
court  should  disregard.  In  this  respect  the  case  is  one  where 
the  purchasers  got  all  they  bargained  for. 

4.  The  lease  contains  a  covenant  that  the  lessee  shall  not, 
during  the  term,  permit  to  be  "  erected,  made,  established  or 
carried  on  on  the  premises  any  stable,  school-house,  municipal 
fire-engine  houses,  tenement  or  community-houses,  or  any  kind 
of  manufactory,  or  any  trade  or  business  generally  classed  as 
nuisances  or  dangerous  or  offensive  to  the  neighborhood,"  The 
purchasers  are  charged  with  knowlegde  of  this  covenant  and 
cannot  therefore  complain  thereof.  But  they  claim  that  they 
did  not  know  of  the  Kearney  and  Macomb  agreement  above 
mentioned,  which  contains  a  covenant  applying  to  the  whole 
of  both  sides  of  Twenty-second  street,  that  neither  party 
would  "permit  to  be  erected  or  carried  on,  upon  any  part 
of  their  said  respective  lots,  any  slaughter-house,  workshop, 
furnace,  steam  engine,  brass  foundry,  nail  or  other  iron  f oundiy, 
or  any  manufactory  of  gun-powder,  glue,  varnish  vitrei,  ink 
or  turpentine  or  for  the  tanning,  dressing  or  preparing  skins, 
hides  or  leather  or  any  brewery,  distillery  or  any  other  noxious 
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or  dangerous  trade  or  bneiness*''  This  covenant  like  the  one 
above  considered,  was  made  for  the  benefit  of  all  the  lots  on 
the  street,  and  it  cannot  be  inferred  that  it  diminished  the 
value  of  anj  of  them.  The  covenant  in  the  lease  was  doubt- 
less made  to  carry  out  the  covenant  in  the  agreement,  and 
both  covenants,  in  all  essential  features,  are  substantially  alike. 
Taking  into  consideration  the  location  of  the  premises,  there 
is  certainly  no  material  difference  between  the  two  covenants, 
and  it  is  preposterous  to  suppose  that  a  person  at  the  sale, 
knowing  of  both  covenants,  would  have  made  any  difference 
in  his  bid,  on  accoxmt  of  the  covenant  now  complained  of. 
This  objection,  therefore,  furnishes  no  ground  for  relief. 

Having  thus  carefully  considered  all  the  grounds  upon  which 
the  purchasers  seek  to  be  relieved  from  their  purchase,  we 
are  of  opinion  that  the  order  of  the  Supreme  Court  is  right, 
and  should  be  affirmed. 

ArTT.T.Troj  J.  (dissenting).  The  agreement  between  Eeamey  and 
H acomb  and  wife  reserved  a  strip  of  land,  seven  feet  and  six 
inches  in  width,  along  the  northerly  side  of  the  lots  on  Twenty- 
second  street,  ^^to  remain  and  be  enjoyed  sjs  a  court-yard  in 
front  of  any  houses  to  be  erected  on  said  lots ; "  and,  at  the 
time  of  the  sale,  a  perpetual  injunction  had  been  granted  by 
the  Supreme  Court  restraining  the  defendants,  in  the  action 
brought,  from  excavating  or  building  upon  the  same,  or  using 
it  otherwise  than  as  a  court-yard. 

It  is  insisted  that  this  is  an  incumbrance  upon  the  premises 
which  justified  the  purchasers  in  refusing  to  take  title.  Con- 
ceding that  the  purchasers  were  obligated  to  take  notice  of  the 
covenants  in  the  lease,  it  does  not  necessarily  follow  that  they 
were  bound  by  the  terms  of  the  agreement  in  question,  with- 
out notice  of  its  contents.  It  is  urged  that  they  had  knowl- 
edge, and  there  is  evidence  to  show  that  the  houses  on 
Twenty-second  street  were  constructed  on  the  court-yard  line. 
This  circumstance  may  have  been  the  subject  of  observation, 
but  it  does  not  prove  that  the  purchasers  had  knowledge  that 
the  actual  title  to  the  land  was  not  beyond  the  court-yard  liney 
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ajid  the  extent  of  their  knowledge  la  by  no  meana  certain  or 
definite.  There  ia  alao  proof  that  one  of  the  porchaaera  waa 
employed  in  superintending  the  putting  down  of  the  grating 
in  aaid  conrt-yard,  but  this  may  have  been  done  without  actual 
knowledge  of  the  real  situation  of  this  portion  of  the  prem- 
ises ;  nor  does  it  necessarily  follow  because  there  was  a  court- 
yard that  the  same  was  not  held  under  the  lease,  without  any 
restriction  or  reservation.  It  is  also  shown  that  one  of  the 
parties  stated  that  he  knew  all  about  the  dispute  in  reference 
to  the  court-yard.  This  is  positively  denied ;  and  as  evidence 
of  declarations  are  always  to  be  regarded  with  great  caution, 
it  is  by  no  means  satisfactorily  established  that  the  purchaaera 
had  full  and  accurate  knowledge  of  the  character  of  the  con- 
ditions referred  to.  A  serious  question  is  therefore  presented, 
whether,  under  the  circumstances,  the  purchasers  were  bound 
to  accept  a  conveyance ;  and  where  no  notice  is  given  by  the 
terms  of  the  sale,  or  otherwise,  to  direct  the  attention  of  bid- 
ders upon  a  sale  to  a  condition  contained  in  another  agreement, 
and  there  is  no  direct  proof  of  knowledge  of  such  a  condi- 
tion, I  think  it  cannot  be  fairly  insisted  that  the  purchasers 
had  knowledge  of  the  nature,  character  and  extent  of  such 
restriction,  and  that  the  proof  does  not  sufficiently  establish 
such  fact.  The  General  Term,  without  disposing  of  the 
question  discussed,  held  that,  as  the  judgment  in  the  case  of 
Clarky.  ThsNew  York  Life  j(j%8v/r(mce  (md  Trust  C^ 
had  been  reversed,  this  objection  must  fail. 

The  court  were  clearly  in  error  as  to  the  decision  of  the 
Court  of  Appeals,  as  that  court  reaffirmed  the  decision  of 
the  Special  Term,  which  held  that  the  restriction  did  apply  to 
the  lot  on  Twenty-second  street,  distant  ninety-aiz  feet  and  one 
inch  from  Sroadway.  This  leaves  some  twentynsix  feet  sub- 
ject to  the  restriction,  and  constitutes  a  serious  objection  to 
the  title.  It  clearly  comes  within  the  rule  laid  down,  that 
where  real  estate  is  sold  under  a  decree  of  the  court,  it  will 
not  compel  the  purchaser  to  complete  his  purchase  where  he 
win  not  obtain  such  an  interest  as  he  had  a  right  to  suppoae 
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from  tlie  terras  of  the  sale  he  was  buying  when  the  property 
was  struck  off.  {Seaman  v.  ITid'S,  8  Paige,  655.)  This  rule  is 
applicable  to  a  sale  of  leasehold  premises  as  well  as  the  sale  of 
a  fee,  and  the  same  right  exists  in  both  cases  to  demand  a 
good  title  to  the  interest  agreed  to  be  sold.  {BurweU  t. 
Jackaoriy  9  N.  Y.,  635 ;  Boyd  v.  Schlednger^  59  id.,  301.) 

The  existence  of  a  court-yard,  without  tlie  right  to  build 
thereon,  is  an  incumbrance,  or  such  a  defect  of  title  as  justi- 
fies the  purchaser  in  refusing  to  fulfil  when  he  has  no  knowl- 
edge of  that  fact,  and  can  obtain  none  by  the  inspection  of 
the  lease  itself ;  and  the  case  of  Banks  v.  Walker  (3  Barb.  Ch., 
438),  cited  by  respondents'  counsel,  is  not  antagonistic  to  this 
view  of  the  subject.  The  publication  of  the  notice  of  sale, 
referring  to  the  lease,  did  not  bind  the  purchasers  to  look 
beyond  this,  nor  furnish  sufficient  knowledge  to  put  them 
upon  inquiry  as  to  an  instrument  outside  of  the  lease,  and 
for  this  reason  they  are  entitled  to  be  relieved  from  their  bid 
at  the  sale. 

Upon  the  ground  stated,  and  without  considering  the  other 
objections  urged,  my  opinion  is  that  the  orders  of  the  Special 
and  General  Term  should  be  reversed,  and  an  order  entered 
granting  the  application  of  the  purchasers,  with  costs,  and 
denying  the  motion  of  plaintiffs,  with  costs. 

All  concur  with  Eabl,  J.,  except  Chttbch,  Ch.  J.,  not  voting, 
and  Miller,  J.,  dissenting.    Folgeb,  J.,  absent. 

Order  affirmed. 

66  9001  
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66  206 
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185  ^     WnxiAM  E.  Makston,  Appellant,  v.  Geobob  "W*.  Swett  et  aL, 
66  206  Bespondents. 

151   690 
66  206     Xn  an  action  upon  a  contract  requiied  by  the  statute  of  frauds  to  be  in 

162    428  ■»  .r 

^'^oj       writing  it  is  not  necessary  to  allege  in  the  complaint  that  it  is  in  writing. 
170  1167       ^^  ^^  purposes  of  the  complaint  this  will  be  presumed,  and  unless  the 

contract  is  denied  in  the  answer  or  alleged  to  be  void  because  not  in 

writing,  the  statute  furnishes  no  defence. 
A  judgment  record  in  a  former  action  between  the  parties,  although  not 
pleaded  in  bar,  is  competent  to  prove  a  material  fact  at  issue. 
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Ploiutifl  and  defendants  being  the  Joint  owners  of  certain  letters  patent, 
which  they  believed  to  be  valid,  entered  into  an  agreement  that  defend- 
ants should  have  the  exclusive  right  to  manufacture  the  patented  art!- 
cle,  they  paying  to  plaintiJBf  a  specified  sum  as  royalty  on  each  article 
manufactured.  In  an  action  to  recover  the  royalty,  held,  that  the 
invalidity  of  the  patent  was  not  a  defence  for  the  time  the  defendants 
enjoyed  the  use  of  the  patent  unmolested  under  the  license. 

//  $eems,  that,  had  there  been  no  patent,  and  defendants  had  agreed  to  pay 
the  sum  stipulated  in  consideration  that  plaintiff,  during  a  given  period, 
would  not  engage  in  the  manufacture,  there  would  have  been  a  suffi- 
cient consideration  to  uphold  the  agreement 

MarBton  v.  Swett  (4  Hun,  153)  reversed. 

Saxtoji  V.  Dodge (tS7  Barb.,  84)  and  the  authorities  holding  that  the  invalid- 
ity of  a  patent  is  a  valid  defence  to  an  action  to  recover  the  purchase- 
price  thereof,  distinguished. 

As  to  whether,  when  a  void  patent  has  been  sold  in  good  faith  and  the  pur- 
chaser has  enjoyed  the  monopoly  unmolested  during  the  whole  time, 
and  without  liability  to  account  to  any  one  claiming  a  superior  right,  he 
could  defend  an  action  for  the  purchase-price,  qtuBre, 

(Argml  April  19, 1876;  decided  May  28,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  third  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  (Beported  below, 
4  Hun,  153.) 

The  complaint  in  this  action  alleged,  in  substance,  that  prior 
to  October  1, 1869,  plaintiff  and  defendants  were  joint  owners 
of  a  patented  invention  known  as  "Hawk's  Auxiliary  Air 
Chamber  for  stoves,  heaters  and  furnaces,"  and  on  that  day 
it  was  agreed  between  them  that  in  consideration  that  plaintiff 
would  not  license  others  to  use  said  invention  but  give  defend- 
ants the  exclusive  right,  they  would  manufacture  stoves  with 
the  invention  attached  and  pay  plaintiff  fifty  cents  for  each 
stove,  heater  or  furnace  so  manufactured  and  sold  by  them, 
and  plaintiff  claimed  to  recover  the  license  fees  due  up  to 
January,  1872. 

Defendants'  answer  set  up  substantially  the  same  agree* 
ment,  with  the  exception  that  it  was  alleged  that  the  agree- 
ment to  pay  was  upon  the  express  condition  that  plaintiff 
should  execute  and  deliver  to  the  defendants  "  an  instrument 
in  writing  wherein  such  exclusive  right  to  such  invention 
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should  be  given  and  granted  to  these  defendants/'  and  it  wa« 
averred  that  plaintifE  had  refused  and  neglected  to  comply  with 
this  condition.  The  answer  further  alleged  that  the  patent 
was  illegal  and  void,  and  therefore  there  was  no  consideration 
for  the  agreement.  It  also  set  np  a  coanter-daim  for  goods 
sold,  etc.,  to  the  amount  of  $1,308.49. 

Before  the  introduction  of  evidence  upon  the  trial  defend- 
ants' counsel  moved  to  dismiss  the  complaint  upon  the  grounds 
that  the  contract  alleged  in  the  complaint  was  without  consider- 
ation,  and  that  the  contract  was  void  within  the  statute  of 
frauds,  as  it  was  not  to  be  performed  within  a  year,  and  as  it 
was  not  alleged  in  complaint  to  be  in  writing,  which  motion 
was  denied,  and  defendants'  counsel  excepted. 

Upon  the  trial  defendants  offered  in  evidence  a  decree  in  an 
action  brought  by  defendants  against  plaintiff  and  others  in 
the  United  States  Circuit  Court  for  the  northern  district  of 
JNew  York,  declaring  the  said  letters  patent  were  ^Woid, 
invalid  and  of  no  effect."  This  was  objected  to,  on  the  ground 
that  said  judgment  was  not  set  up  in  the  answer.  The  objec- 
tion was  overruled,  and  plaintiff's  counsel  excepted. 

The  court  refused  permission  to  the  plaintiff  to  go  to  the 
jury  upon  the  facts,  and  directed  a  verdict  in  f av(»r  of  defend- 
ants for  the  amount  of  the  counter-claim,  to  which  plaintiff's 
counsel  duly  excepted.    A  verdict  was  rendered  accordingly. 

Jcume%  Lomsmg  for  the  appellant  It  was  not  necessary 
that  the  complaint  should  allege  affirmatively  that  the  contract 
was  in  writing.  {ImmggUm  v.  Smithy  14  How.,  492.)  The 
agreement  having  been  admitted  by  a  failure  to  deny,  no 
evidence  to  prove  its  existence  was  necessary.  (  West  v.  Am. 
E».  BLj  44  Barb.,  178.)  The  invalidity  of  a  patent  is  no 
defence  to  an  action  like  the  present.*  {Taylor  v.  ITa^ej  1 
N.  B.,  260 ;  Zcmea  v.  Pwser,  88  E.  C.  L.,  930 ;  Eiall  v. 
Oondery  89  id.,  20,  89,  40 ;  Smi^  v.  ITeal^  id.,  67 ;  JVbrton  v. 
Brook8y  7  H.  A  N.,  499;  JSaird  v.N'eihon.i  Ot  &  R,  726; 
Oratiyy  v.  Diaoon^  10  H.  of  L.  Cas.,  293 ;  Emtrea  v.  Preston^ 
1  H.  &  N.,  357 ;  Thomas  v.  BwrUm,  48  N.  Y.,  193 ;  OiM  v. 
CuOumy  2  N.  T.  W.  Dig.,  68;  Zongridge  v.  DorviUey  7 
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£.  O.  L.,  74 ;  Uaigkb  v.  Brooks^  37  id.,  180 ;  Kinma/fi  v. 
Paekhurety  ^)0r  How.  [U.  S.],  289 ;  BarUeU  v.  Holbroohy  1 
Gray,  /14 ;  McMahon  v.  Tyng^  14  AL,  167 ;  Ma/rah  v.  Dodge^ 
4  Hun,  278.) 

^^A;  Cowen  for  the  respondenta.  The  annwer  substantially 
denied  that  the  contract  set  forth  in  the  complaint  was  in 
writing.  {Ghamplcdn  v.  Parish^  11  Paige,  408;  Harris  v. 
IRnckerbacker,  6  Wend.,  638.)  The  contract  not  being  in 
writing  was  void,  within  the  statnte  of  frauds.  {Doyle  v. 
Biaxm,  97  Mass.,  208 ;  Zookwood  y.  Ba/mes^  3  Hill,  128 ; 
BaarOett  v.  Whedet,  44  Barb.,  162 ;  QayUyr  v.  WUder,  10 
How.  [U.  S.],  477 ;  PiMer  v.  EoUand,  4  Blatch.,  206 ;  Gibson 
V.  Oooky  2  id.,  148.)  Defendants'  promise  to  pay  royalties, 
being  without  consideration,  cannot  be  enforced.  {Cross  t. 
HmMey^  13  Wend.,  386;  Head  v.  Stevens,  19  id.,  411; 
MeDougal  v.  Fogg,  2  Bosw.,  387 ;  Saaton  v.  Dodge,  57  Barb., 
84,  114;  Diokson  v.  HaU,  14  Pick.,  220;  jEwZ  v.  Page,  6 
N.  H.,  480 ;  Davis  ▼.  5^,  8  id.,  608 ;  Dunbar  y,  Marden, 
13  id.,  316 ;  Geiger  t.  Cook,  3  W.  &  S.,  270 ;  Durst  v.  ^rc^cA^ 
way,  11  Ohio,  471 ;  Fallis  t.  6W^^A,  Wright,  303 ;  MuUiken 
V.  Latch&m,  7  Blackf.,  138 ;  MoOlwre  v.  Jeffrey,  8  Ind.,  82 ; 
C^i^m  V.  Brewer,  2  Curtis,  624.) 

Easl,  J.  It  is  claimed  by  the  defendants  that  the  contract 
sued  on  is  Toid  under  the  statute  of  frauds,  as  it  was  not  to  be 
performed  within  a  year  and  was  not  in  writing.  A  contract, . 
valid  in  form,  is  set  out  in  the  complaint,  and  it  does  not  there 
appear  that  it  was  not  in  writing.  It  waa  not  necessary  to: 
allege  that  it  was  in  writing.  For  the  purposes  of  the  com- 
plaint that  will  be  presumed.  If  the  contract  alleged  in  the 
complaint  had  been  deiiied,  or  the  statute  of  frauds  had  been 
set  up  as  a  defence,  then  it  would  have  been  necessary  upon 
the  trial  to  prove  that  the  contract  was  in  writing,  if  it  was  one 
which  the  statute  required  to  be  in  writing.  (Moak's  Yan 
Santford's  PL,  203,  and  cases  cited.)  There  is  no  denial  of  the* 
contract  in  the  answer,  and  no  averment  that  it  was  void' 
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becaofle  not  in  writing.  The  same  contract,  valid  in  f  orm,  is 
set  np  in  the  answer,  and  there  it  is  ayeired  that  the  amount 
agreed  to  be  paid  to  the  plaintifE  by  such  yalid  contract  was 
upon  the  '^  express  condition  that  the  plaintiff  should  execute 
and  deliver  to  these  defendants  an  instmment  in  writing 
wherein  such  exclusive  right  to  such  invention  should  be 
given  and  granted  to  these  defendants,"  and  that  the  plaintiff 
had  refused  to  deliver  the  instrmnent  in  writing.  It  is  not 
averred  that  the  condition  was  that  the  contract  was  to  be 
reduced  to  writing,  but  that  a  separate  instrument,  not 
embracing  all  the  terms  of  the  contract,  but  granting  the 
exclusive  right  to  use  the  inventicMi,  should  be  executed  and 
ddivered  to  the  defendants.  This  averment  is  not  incon- 
sistent with  the  existence  of  a  contract,  in  writing,  embracing 
all  the  terms  of  the  contract ;  and,  if  merely  inconsistent,  the 
oocxtract  alleged  in  the  complaint  not  being  denied,  it  would 
not  answer  the  purposes  of  a  general  or  specific  denial  of  the 
contract  alleged.  (Code,  §§  149,  168 ;  Wood  v.  Whiting,  21 
Barb.,  190 ;  West  v.  American  JExchomge  Bk.y  44  id.,  175.) 
Hence,  it  may  be  aasumed  that  the  statute  of  frauds  famishes 
no  defence  to  the  action  in  its  present  condition. 

It  is  also  claimed,  on  the  part  of  the  defendants,  that  this 
contract  is  required  to  be  in  writing  by  section  11  of  the 
patent  law,  passed  by  Congress  July  4, 1886.  This  defence 
is  not  set  up  in  the  answer,  and,  ior  reasons  above  stated,  the 
oontract  must  be  assumed  to  have  been  in  writing  and  the 
lawthns  complied  with. 

It  must  not  be  inferred,  from  any  thing  here  said,  that  we 
are  of  opinion  that  either  the  statute  of  frauds  or  the  act  of 
oongreBS  required  this  oontract  to  be  in  writing.  It  will  be 
time  enough  to  determine  whether  they  do  or  not  when  the 
questions  are  properly  presented. 

It  is  claimed  by  the  defendants  that  the  agreement  is  void 
for  want  of  a  consideration,  in  that  the  patent  was  invalid. 
This  defence  is  very  imperfectly  set  up  in  the  answer,  but  the 
pleader  evidently  intended  to  set  it  up,  and,  therefore,  we 
will  assmne  that  it  is  sufficiently  pleaded.    It  is  sufficient^ 
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established  bj  the  judgment  in  the  United  States  Oircnit 
CSourt,  in  an  action  in  which  these  defendants  were  plaintifii) 
and  this  plaintiff  and  others  defendants.  That  judgment 
established  fiid  fact  that  this  patent  was  whollj  void,  invalid 
and  of  ru>  effect,  for  the  reason  that  Elizabeth  Hawks,  the 
patentee,  was  not  the  original  and  first  inventor  of  the 
improvement  patented*  That  judgm^ent  was  not  set  np  in 
the  answer,  bnt  die  invalidity  of  the  patent  was  alleged,  and 
the  judgment  was,  therefore,  propeily  received  in  evidence 
to  prove  the  allegation,  assuming  that  the  allegation  itself  was 
material.  {Bouchemd  v.  Dids^  3  Den.,  236 ;  Castle  v.  Noyes^ 
14  N.  Y.,  329;  Rinohey  v.  dryler,  28  id.,  45.)  The  judg- 
ment in  sueh  a  case  is  received  in  evidence,  not  as  a  bar  of 
itself  to  a  recovery,  bat  as  proof  to  establish  a  material  fact 
in  controversy.  The  invalidity  of  the  patent  being  thus 
established,  the  farther  material  point  to  be  considered  is, 
whether  that  furnished  a  defence  to  this  action.  I  am  of 
opinion  that,  upon  the  facts  of  this  case,  it  did  not. 

The  plaintiff  and  defendants  were  tenants  in  common  of 
the  patent,  all  believing  it  to  be  valid.  Each  had  the  right  to 
manufacture  and  to  license  others  to  manufacture  under  it. 
{Chrni  V.  Brewer^  2  Curtis,  506.)  The  defendants  desired 
the  exdusive  right  to  use  the  invention,  and  hence  made  this 
agreement  with  the  plaintiff.  Und^  it,  they  actually  enjoyed 
tibe  exclusive  right  which  they  sought,  and  the  plaintiff  gave 
up  all  right  to  manufaeture  or  to  license  odiers  to  manufac- 
ture. There  was  no  fraud,  and  the  defendants  got  all  they 
bargained  for.  During  the  time  mentioned  in  the  complaint, 
they  enjoyed  all  they  could  have  had  if  the  patent  had  been 
valid.  Under  such  circumstances,  there  was  abundant  oon- 
sideratioQ  to  uphold  Hie  agreement,  whether  the  patent  wae 
valid  or  invalid. 

The  parties  held  a  patent,  which  was  respected  as  valid  by 
evnybody.  They  enjoyed  a  monopoly  of  the  inventioii. 
They  could  manufacture  l3ie  patented  article  without  compa^ 
tition;  and  the  possession  of  the  patent,  apparently  vaUd^ 
enabled  ^Sbma  to  license  others,  for  a  consideration,  to  ase 


212  Marston  v.  Swett  et  al.  [May,- 

Opinion  of  the  Court,  per  Eabl,  J. 

it.  In  consideration  of  defendants'  promise,  the  plaintiff 
gave  np  all  the  advantage  he  thus  had^  and  the  defend- 
antSy  by  virtue  of  the  agreement,  enjoyed  the  exdusive 
monopoly.  Here  there  was  injury  to  one  party,  and  benefit 
to  the  other,  either  of  which  is  sufficient  to  furnish  a  consid- 
eration for  a  promise.  {Miller  v.  DraJce^  1  Cai.,  45 ;  Corir 
verse  v.  Kellogg^  7  Barb.,  590 ;  Freemcm  v.  Freema/n^  43  N.  Y., 
34.)  Suppose  there  had  been  no  patent  whatever,  and  the 
defendants  had  promised  the  plaintiff  to  pay  him  fifty  cents 
upon  every  stove  which  they  manufactured,  in  consideration 
that  he  would  not,  during  a  given  period,  manufacture  any } 
The  plaintiff  having  the  right  to  manufacture,  and  having 
abstained  from  its  exercise,  would  any  one  question  that  there 
would  be  a  sufficient  consideration  to  uphold  this  promise  of 
the  defendants  ? 

There  are  several  English  cases  holding  that  the  invalid* 
ity  of  the  patent  is  no  defence  to  such  an  action  as  this 
to  recover  license  fees  for  the  term  the  patent  was  acta 
ally  used  under  the  license.  {Taylor  v,  Hare^  1  N.  Rep.,  260 
Lawea  v.  Purser^  88  Eng.  C.  L.  K.,  929 ;  Noton  v,  Brooke. 
7  Hurlst.  &  K,  499 ;  Baird  v.  NeiUcm,  8  CL  &  Fin.,  726 
Orodey  v.  Dixon^  10  H.  Lords  Cases,  298 ;  Chomter  v.  Devy- 
kursty  12  M.  &  W.y  823  ;  Zawee  v.  Purser^  38  Law  &  Eq.  R, 
48 ;  see  also  Hindmarch  on  Patents,  245.)  To  the  same  effect 
is  BarUeU  v.  HoBbrodk  (1  Gray,  114),  and  also  Ma/reh  v.  Dodge 
(4  Kern.,  279).  The  case  of  Saaston  v.  Dodge  (57  Barb.,  84)  has 
some  features  like  this  case,  but  many  more  unlike  it.  There 
the  licensees  of  the  patent  did  not  get  all  they  bargained  for, 
and  they  were  induced  to  enter  into  the  contract  by  fraud* 

It  is  the  settled  law  of  this  and  several  other  States  that  the 
invalidity  of  the  patent  is  a  defence  to  an  action  for  the  pur- 
chase-price of  the  same,  on  the  ground  of  a  failure  of  the 
consideration.  {Gross  v,  JEPunilyj  13  Wend.,  885 ;  Head  v. 
Stevensy  19  id.,  411 ;  McDougaU  v.  Foggj  2  Bosw.,  387 ;  Dwi- 
bar  V.  Mardm,  13  N.  H.,  317 ;  Oelg^  v.  Cook^  8  Watts  &' 
Serg.,  270;  DarstY.  Brockwayy  11  Ohio,  471;  MGChireY.- 
J^rey^  8  Ind.,  82;  Mullikin  y,  Zatcheniy  7  Blackf.,  136.), 
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It  is  therefore  argued  on  behalf  of  the  defendants  that  such 
an  agreement  as  this,  for  the  exclusive  use  of  a  void  patent, 
which  is  a  less  interest  than  an  assigiliment  of  the  entire 
patent,  is  without  consideration.  This  conclusion  is  not 
altogether  legitimate.  Where  one  bargains  for  a  patent  right 
he  expects  a  monopoly,  and  something  which  he  can  use,  sell 
and  deal  in  during  the  entire  term  of  the  patent,  to  the  exclu- 
sion of  every  one  else.  He  bargains  for  something  which  he 
does  not  get,  and  cannot  enjoy,  if  the  patent  is  invalid.  He 
gets  nothing,  tlie  vendee  parts  with  nothing,  and  there  is  an 
entire  failure  of  consideration.  But  where  one  has  a  void 
patent  which  he  can  use,  and  give  others  the  right  to  use,  and 
thus  has  an  advantage  which  is  valuable  to  him,  and  another 
bargains  for  that  advantage  which  he  surrenders  and  the 
other  enjoys,  the  latter,  during  the  time  he  is  permitted  to  use 
the  patent  unmolested,  gets  just  what  he  bargained  for,  and 
cannot  complain.  When  a  case  shall  be  presented  where,  in 
good  faith,  a  void  patent  has  been  sold,  and  the  vendee  has 
enjoyed  the  monopoly  for  the  whole  term  of  the  patent,  with- 
out molestation  or  liability  to  account  to  any  one  claiming  a 
superior  right,  it  will  be  proper  to  consider  whether,  upon 
principle,  there  has  been  a  failure  of  consideration,  and 
whether  such  a  case  should  be  controlled  by  the  authorities 
above  cited.  There  is  no  doubt  as  to  what  would  be  decided 
by  the  English  courts  in  such  a  case.  {Ilall  v.  Conder^  89  Eng. 
C.  L.  K.,  22.)  In  this  case  the  defendants  had  enjoyed  the 
monopoly  which  they  bargained  for,  without  liability  to 
account  to  any  one  except  the  plaintiff.  They  are  not  liable 
to  account  to  the  owners  of  the  Lordf ellow  patent  for  the  term 
prior  to  its  issue.  {Oayler  v.  WUderj  10  How.  [U.  S.],  477.) 
The  plaintiff's  claim  was  therefore  undefended,  and  the 
court  erred  in  ordering  judgment  for  defendants  upon  their 
coimter-claim.  It  is  true  that  the  counter-claim  was  not 
sufficiently  denied  by  the  reply,  and  judgment  might  have 
been  ordered  for  the  plaintiff  for  the  balance  of  his  claim, 
after  deducting  the  amount  of  the  counter-claim ;  but  a  new 
trial   should  be    granted,  and    it  is  hoped    that   the  very 
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imperfect  *pleadiBg9  will  be  so  reformed  before  anotber  trial  as 
to  present  trolj  the  precise  iaaues  which  the  partieB  deshre 
to  try. 

Judgment  ahonld  be  reyersed  and  new  trial  granted,  eoats 
to  abide  event. 

All  concur.    Folgsb,  J.,  absent 

Judgment  reversed. 


Thomas  Bbowk,  Bespondent,  ir.  Ouveb  H.  F.  OuAMPvaf 

[jg  »*'  et  al.,  Appellants. 

It  is  not  necefsaiy  to  set  lorth  in  a  pjeadin;  ttie  circomstaiices  attendiag 
a  transaction,  contract,  or  instrument  in  writing,  counted  on;  it  is  sof- 
flcient  to  charge  the  l^gal  effect  thereof. 

FlaintifTs  complaint  contained  two  counts;  the  first  alleged  the  Baking 
and  d^very  bjr  defendants  of  their  bond  conditioned  to  pay  B.  and  T. 
$5,00(^  and  an  assignment,  for  value,  by  the  obligees  to  plaintiff;  the 
second  alleged  that  defendants  covenanted,  under  their  hands  and  seals, 
to  pay  B.  and  T.  $4,000,  who  assigned  the  covenant,  for  value,  to  plain- 
tiff. It  appeared  that  defendants  and  B.  and  Y.  were  stockholders  in  a 
company,  and  agreed  with  plaintiff  for  a  loan  to  the  company  of  $4,000, 
to  be  secured-  by  a  mortgage  of  its  real  estate,  and  by  the  bond  of 
defendants,  under  which  agreement  the  bond  described  in  complaint 
was  given.  Held,  that  it  was  not  necessary  to  aver  the  facts  under 
which  the  bond  was  given,  and  that  the  evidence  established  the  causes 
of  action  set  forth  in  the  complaint. 

The  contract  was  claimed  to  be  usurious;  first,  because  the  bond  was  con- 
ditioned to  pay  $5,000,  when  but  $4,000  was  loaned;  secmid,  that  for 
$2,000  of  the  loan  plaintiff  gave  his  notes  for  twenty  and  thirty  dayi^ 
without  interest.  In  the  assignment  of  the  bond  it  was  stated  that  it 
was  to  secure  the  XMi5rment  of  $4,000,  and  it  was  intended  and  treated 
by  the  parties  as  a  security  for  that  sum  only.  The  giving  of  the  notes 
was  not  found  to  have  been  done  with  intent  to  secure  more  than  lawful 
interest.  HM,  that,  for  the  purpose  of  sustaining  the  judgment,  a 
finding  that  there  was  no  such  intent  might  be  implied,  and  that  the 
circumstances  did  not  constitute  usury  in  law. 
y  It  appeared  that  defendants  refused  to  consent  to  the  delivery  of  the  bond 
to  the  plaintiff  unless  R  and  Y.  would  agree  to  become  equally  liable 
with  them  for  the  payment  of  the  money  loaned.  B.  and  Y.  therefore 
indorsed  on  the  bond  the  following:  **  For  value  received,  we  become 
jointly  liable,  in  all  respects,  with  the  original  makers  of  the  withlh 
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bond."  This  was  not  under  seal.  Plaintiff  had  no  connection  with  or 
knowledge  of  this  transaction.  Defendants  claimed  a  defect  of  parties, 
in  that  B.  and  Y.  were  not  made  parties.  Held,  untenable;  that  the 
form  of  the  undertaking  signed  by  B.  and  Y.  was  not  apt  and  proper  to 
constitute  them  Joint  obligees;  that  the  fair  inference  therefrom  was,  that 
it  was  simply  to  secure  to  defendants  the  right  of  contribution  against 
B.  and  Y.;  that  if  plaintiff  oould  maintain  an  action  thereon,  the 
instrument  must  be  treated  as  a  guarantee. 
Defendants  offered  to  show  on  trial,  by  B.  and  Y.,  that  they  intended,  by 
signing  the  indorsement,  to  adopt  the  seals  of  the  obligors;  this  was 
objected  to,  and  objection  sustained.  Held,  no  error;  that  the  intent 
was  immaterial,  as  the  question  whether  they  did  adopt  the  seals 
depended  upon  what  they  did  and  said,  not  what  they  intended. 

(Argued  AprU  21, 1876;  decided  May  28,  187G.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Bu£Ealo  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  complaint  in  this  action  contained  two  counts;  the 
first  alleged,  in  substance,  that,  on  or  about  June  17,  1869, 
defendants  executed,  under  their  hands  and  seals,  and  delivered 
to  Frederick  W.  Breed  and  Charles  E.  Young  a  bond  in  the 
penal  sum  of  $10,000,  conditioned  for  the  payment  of  $5,000 
on  or  before  August  fifteenth,  then  next.  That  said  Breed 
and  Young,  for  a  valuable  consideration,  sold  and  assigned 
the  said  bond  to  plaintiff,  and  alleged  a  balance  due  thereon. 
The  second  count  alleged  that  defendants  covenanted  with 
Breed  and  Young,  under  their  hands  and  seals,  to  pay  said 
Breed  and  Young  $4,000,  with  interest,  on  or  before  August 
sixteenth,  thereafter ;  and  that  said  covenantees,  for  a  valu- 
able consideration,  sold  and  assigned  the  covenant  to  plaintiff. 
Defendants,  in  their  answer,  set  up,  among  other  things,  a  non- 
joinder of  parties  defendant,  in  that  any  bond  or  obligation 
made  by  them  was  made  jointly  with  said  Breed  and  Young. 
They  also  pleaded  usury,  in  substance,  that  it  was  usuriously 
agreed  that  for  a  loan  of  $4,000  a  bond  of  $5,000  was  to  be, 
and  was,  given ;  and  that,  for  the  sum  loaned,  plaintiff  gave 
his  check  for  $2,000,  a  note  of  twenty  days  for  $1,000,  and 
one  at  thirty  days  for  $1,000,  both  without  interest,  which 
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'were  cormptlj  and  usuriouslj  agreed  to  be  taken  instead  of 
money. 

The  court  found,  in  substance,  the  following,  among  othei 
things: 

That  on  the  15th  day  of  June,  1869,  the  defendants, 
together  with  Frederick  W.  Breed  and  Charles  E.  Young, 
were  members  of,  and  shareholders  in,  a  joint  stock  association 
called  the  Buffalo  and  North  Carolina  Gold  Mining  Company. 
About  the  first  day  of  July,  in  the  year  1869,  the  defendants 
and  said  Breed  and  Young  applied  to  the  plaintiff  for  a  loan 
of  money  to  said  joint  stock  association,  and  thereupon  it 
was  agreed  that  said  plaintiff  should  loan  the  sum  of  $4,000, 
to  be  repaid  him  at  the  end  of  one  year  from  August  1,  1869, 
with  interest  at  the  rate  of  seven  per  cent  per  annum,  to  be 
paid  semi-annually  in  gold;  but  that  plaintiff  might  at  his 
option  require  the  payment  of  the  principal  of  the  loan  and 
the  interest  at  the  end  of  six  months  by  giving  thirty  days' 
notice  requiring  such  payment  previous  to  the  expiration  of 
said  six  months,  and  that  to  secure  such  payment  the  said  joint 
stock  association  should  execute  a  mortgage,  and  the  defend- 
ants should  execute  their  bond  to  the  plaintiff.  In  pursuance 
of  this  agreement,  and  to  carry  it  into  effect,  the  defendants 
made  and  executed,  under  their  hands  and  seals,  and  delivered 
to  said  Breed  and  Young  the  bond  described  in  the  complaint 
in  this  action,  and  said  Breed  and  Young  executed,  under  their 
hands  and  seals,  an  assignment  thereof  to  plaintiff,  and  also  of 
a  mortgage,  which  was  described  in  said  assignment  as  bearing 
date  June  15,  1869,  and  made  by  Seth  Clark,  as  president,  and 
Oliver  H.  P.  Champlin,  secretary  and  treasurer  of  the  Buffalo 
and  North  Carolina  Gk>ld  Mining  Company,  and  covering  cer- 
tain lands  and  property  in  the  county  of  Cabarrus  and  State 
of  North  Carolina,  and  as  made  to  secure  the  payment  of  said 
bond.  The  assignment  also  recited  that  it  was  made  to  secure 
the  payment  of  the  sum  of  $4,000,  at  the  end  of  one  year  from 
the  first  day  of  August,  1869,  with  interest  thereon  at  seven 
per  cent  in  gold  semi-annually,  but  that  said  plaintiff  might,  at 
liis  option,  require  the  payment  of  the  principal  and  interest  ait 
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the  end  of  six  months  by  giving  thirty  days'  notice  previous  to 
the  expiration  of  said  six  months.  The  said  bond  and  assign- 
ment were  delivered  to  the  plaintifE  on  the  29th  day  of  July, 
1869,  and  at  the  same  time  the  plaintiff  paid  to  the  said 
defendant  Champlin,  as  secretary  and  treasurer  of  said  joint 
stock  association,  the  sum  of  $2,000  as  part  of  said  loan,  and 
for  the  remainder  thereof  the  plaintiff  made  and  delivered  to 
said  Champlin  two  promissory  notes,  each  dated  July  20, 
1869,  each  for  the  sum  of  $1,000,  each  made  by  said  plaintiff 
and  payable  to  the  order  of  said  Champlin,  one  of  them  being 
payable  twenty  days  after  its  date,  and  the  other  thirty  days 
after  its  date,  and  neither  of  them  \>\  aring  interest.  The 
plaiatiff  paid  each  of  said  notes  at  maturity.  The  mortgage 
described  in  the  assigument  was  executed,  but  was  never 
delivered  to  the  plaintiff,  having  always  remained  in  the  pos* 
session  of  defendant  Champlin.  After  the  bond  was  executed, 
and  before  it  waa  delivered  to  the  plaintiff,  the  defendants 
refused  to  consent  to  its  deliveiy  to  the  plaintiff  unless  the 
said  Breed  and  Young  would  agree  to  become  equally  liable 
with  the  defendants  for  the  payment  of  the  money,  and  there- 
upon, and  at  the  request  of  the  defendants,  the  said  Breed  and 
Toung  indorsed  on  the  back  of  the  bond,  and  signed  an  instru- 
ment in  these  words,  viz. :  "  For  value  received  we  become 
jointly  liable  in  all  respects  with  the  original  makers  of  the 
within  bond,"  and  the  bond  so  indorsed  was  delivered  to 
plaintiff. 

As  conclusion  of  law,  the  court  found  defendants  liable  for 
the  amount  unpaid. 

Upon  the  trial  Breed  and  Young  were  called  as  witnesses 
for  tihe  defendants,  and  they  offered  to  prove  by  them  that  by 
signing  the  agreement  on  the  back  of  the  bond  each  intended 
to  adopt  as  his  seal  the  seals  of  those  who  had  signed  the  bond. 
This  was  objected  to  and  objection  sustained.  Defendants' 
^unsel  duly  excepted. 

James  A.  Allen  for  the  appellants.    The  recovery  in  thia 
action  cannot  stand,  because  it  was'based  on  a  cause  of  action 
SiCKELS — ^VoL.  XXL         28 
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distinct  and  different  in  its  legal  natore  and  snbstance  from 
the  canse  or  canses  of  action  set  forth  in  the  complaint. 
{Barnes  v.  Quigley,  59  K  T.,  268 ;  Wright  v.  Ddajldd,  35 
id.,  266 ;  Ross  t.  MatJier^  51  id.,  108 ;  Soofield  t.  Whitdegge^ 
49  id.,  259 ;  Lewis  ▼.  Mott^  36  id.,  395 ;  Decker  v.  Satsmanj 
1  Hun,  426 ;  Beard  v.  Yates^  2  id.,  467 ;  Seward  r.  Tor^ 
rencey  5  T.  &  0.,  325 ;  Gasper  v.  Adams^  28  Barb.,  441 ;  Whitr 
uker  V.  Merrill^  30  id.,  391 ;  Tola/ns  v.  Ifat.  8.  Na/o.  Co.,  85 
How.,  49 ;  Un.  BJc.  v.  MoU^  18  id.,  506 ;  Foster  v.  Ooddard^ 
1  Black.,  518 ;  Simmes  v.  Chdhrie^  9  Cranch,  319 ;  Trip  ▼. 
Ymcenty  3  Barb.  Ch.,  613 ;  Harrison  ▼.  Nixon^  9  Pet.,  488 ; 
Bank  v.  ShuUy^  8  Ohio,  61 ;  Saddler  v.  Orover^  5  Dana,  552 ; 
Breckenridge  v.  Ormsby^  1  J.  J.  Marsh.,  237-264.)  The  bond 
executed  by  defendants  was  usurious  and  void.  {Fielder  v. 
Daarin,  50  N.  Y.,  443 ;  Tyng  v.  Ciwi.  TT.  Ci?.,  68  id.,  308 ; 
Flagleson  v.  Shotwdl^  1  J.  Ch.,  536 ;  Mer.  Ex.  Nat,  Bk,  v. 
Com.  W.  Co.,  49  K  T.,  641 ;  Un.  Nat.  Bk.  of  P.  v.  Wheder, 
«0  id.,  612 ;  Rosa  v.  BvUerfidd,  33  id.,  665.) 

e7!  Jf .  Humphrey  for  the  respondent.  There  was  no  vari- 
ance between  the  cause  of  action  alleged  in  the  complaint  and 
that  proved.  (Code,  §§  169,  171,  176.)  The  consideration 
for  the  assignment  of  the  bond  to  plaintiff  was  not  usurious. 
(Laws  1850,  chap.  172,  p.  334 ;  Rosa  v.  Butterfield,  33  K  T., 
665 ;  Tyler  on  Usury,  151.) 

Chtjkoh,  Ch.,  J.  The  learned  counsel  for  the  defendants 
asks  for  a  reversal  of  the  judgment  in  this  action,  upon  three 
grounds.  1.  That  the  recovery  was  for  a  different  cause  of 
action  from  that  set  forth  in  the  complaint.  2.  For  usury. 
8.  For  defect  of  parties  defendant. 

The  first  ground  is  clealy  untenable.  The  complaint  con- 
tains two  counts ;  the  first  alleges  the  making  and  delivery  by 
defendants  of  a  bond  in  the  penal  sum  of  $10,000,  conditioned 
to  pay  Breed  and  Young  $5,000,  and  an  assignment  for  value 
by  the  latter  to  plaintiff.  The  second  count  alleges,  that  the 
defendants  covenanted  under  their  hands  and  seals,  to  pay 
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&^eed  and  Yotmg  $4,000,  which  coyenant  was  assigned  b}' 
the  latter  to  plaintiff  for  value.  The  recovery  was  substan- 
tially for  the  cause  of  action  set  forth,  although  some  of  the 
circumstances  as  proved  and  found  attending  it  were  not 
averred.  It  is  found  that  the  defendants  and  Breed  and 
Young  were  stockholders  in  a  North  Carolina  gold  mining 
company,  and  agreed  with  the  plaintiff  for  a  loan  to  the 
company  of  $4,000,  to  be  secured  by  a  mortgage  of  the 
company  upon  its  real  estate  in  North  Carolina,  and  the  bond 
of  the  defendants.  The  omission  to  state  the  relation  of  the 
parties  to  the  company,  and  the  application  for  the  loan,  or 
that  Breed  and  Young  were  nominal  obligees  only,  or  aU  the 
terms  of  the  assignment,  or  that  the  loan  wa£(  made  to  the 
company  did  not  make  a  failure  of  proof  of  the  cause  of  action 
set  up  in  the  complaint,  nor  a  substantial  variance,  and  cw- 
tainly  not  one  which  could  have  misled  the  defendants.  It  is 
unnecessary  to  set  forth  the  evidence  or  the  circumstances 
attending  the  transaction.  It  is  sufficient  to  charge  the  legal 
effect  of  a  transaction,  contract  or  instrument  in  writing. 

The  defence  of  usury  is  predicated,  first,  upon  the  fact  that 
the  bond  was  conditioned  to  pay  $5,000,  when  only  $4,000 
was  loaned  upon  it ;  second,  that  interest  was  payable  in  gold ; 
and  third,  that  for  $2,000  of  the  $4,000  loaned  the  plaintiff 
gave  his  notes  for  twenty  and  thirty  days,  without  interest. 
The  bond,  although  in  form  for  $5,000,  was  assigned  in  terms 
to  secure  $4,000,  and  was  a  security  in  the  hands  of  the  plain- 
tiff for  only  $4,000,  and  was  so  intended  by  the  parties,  and 
haB  been  eo.treated  sinoe  by  them  in  the  payment  of  interest 
and  principal.  The  circumstance  that  the  interest  was  pay- 
able in  gold  is  not  set  up  in  the  answer  as  a  fact  constituting 
usury,  and  need  not,  therefore,  be  considered.  The  giving  of 
the  notes  for  twenty  and  thirty  days,  without  interest,  f <Hr  a 
portion  of  the  loan,  is  not  found  to  have  been  done  in  pursu- 
ance of  a  usurious  agreement,  or  with  the  intent  to  receive  or 
secure  more  than  the  lawful  rate  of  interest,  and  we  may 
imply,  for  the  purpose  of  upholding  the  judgment,  a  finding 
tibat  there  was  no  such  intent.    The  only  question,  then,  is, 
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whether  that  circumstance  constitutes  usury  in  law.  I  think, 
very  clearly,  that  it  does  not.  It  may  have  been  done,  and 
from  the  evidence  was  done,  for  the  convenience  of  the 
defendants.  The  plaintifE  had  but  $2,000  in  money  at 
the  time,  but  said  he  would  have  it  in  a  few  days,  and 
the  notes  were  given  at  the  defendants'  request.  The 
evidence  repels  the  idea  that  this  was  resorted  to  to  secure 
more  than  seven  per  cent.  The  defendants  might  have 
required  the  plaintiff  to  have  made  an  allowance  for  the 
interest  upon  the  $2,000,  until  it  was  advanced,  but  the 
defence  of  usury  cannot  be  established,  as  a  question  of  law, 
upon  such  a  trivial  and  usual  occurrence,  and  one  so  clearly 
capable  of  an  innocent  construction.  The  third  ground,  a 
defect  of  parties,  has  more  plausibility.  It  is  found  that  the 
defendants  refused  to  deliver  the  bond  to  the  plaintiff,  unless 
Breed  and  Young  would  agree  to  become  equally  liable  with 
them  for  the  payment  of  the  money  which  the  plaintiff  had 
agreed  to  loan  to  the  company,  and  that,  at  their  request,  Breed 
and  Young  thereupon  indorsed  on  the  back  of  the  bond  the  fol- 
lowing :  "  For  value  received  we  become  jointly  liable,  in  all 
respects,  with  the  original  makers  of  the  within  bond."  This 
instrument  was  not  under  seal.  The  learned  judge  who  tried 
the  action  must  have  inferred  that  this  was  an  arrangement  for 
the  benefit  of  the  defendants  to  secure  to  them  the  right  of 
contribution  against  Breed  and  Young,  in  case  of  payment  by 
them,  and  we  think  this  inference  was  fully  warranted  by  the 
evidence.  The  plaintiff  had  no  connection  with,  or  knowledge 
of,  this  transaction.  He  loaned  the  money  upon  the  defend- 
ants' personal  responsibility,  and  neither  required  nor  cared 
for  Breed  and  Young's  obligation.  The  defendants  exacted  it. 
Breed  and  Young  were  obligees  named  in  the  bond,  and 
could  not  be  obligors  at  the  same  time ;  nor  did  the  defend* 
ants  require  J;hat  they  should  be,  nor  was  the  form  of  their 
undertaking  apt  and  proper  to  constitute  them  joint  obligors. 
If  their  agreement  was  with  the  defendants,  (he  plamtifE 
could  not  have  maintained  an  action  upon  it,  but,  if  he  could, 
it  must  have  been  separate  from  the  action  against  the  defend* 
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ants.  If  it  had  been  intended  to  make  them  joint  obligors  in 
the  bond,  a  different  form  would  have  been  adopted.  If  the 
plaintiff  could  have  maintained  an  action  upon  it  at  all,  the 
instrument  must  have  been  treated  as  a  guaranty.  The 
defendants  will  not  be  substantially  injured  because  Breed  and 
Young  are  unquestionably  pliable  to  contribute  to  them  for 
their  proportion  of  any  amount  which  they  wiU  be  obUged  to 
pay,  and  they  wiU  also  be  subrogated  to  the  rights  of  the 
plaintiff  in  the  mortgage  executed  by  the  company.  In 
equity  the  plaintiff  was  entitled  to  the  mortgage,  and  Ohamplin 
would  be  deemed  to  hold  it  for  his  benefit.  The  objection  of 
a  defect  in  parties  is,  in  this  case,  somewhat  technical,  and,  as 
the  transaction  is  capable  of  a  construction  which  obviates  it, 
that  construction  should  be  given  to  it. 

The  objection  to  the  question  to  Breed  and  Young,  whether 
they  intended,  by  signing  the  indorsement,  to  adopt  the  seals 
of  the  obligors,  was  properly  sustained.  The  question  upon 
this  part  of  the  case  was  whether  they  did  adopt  the  seals,  and 
that  depended  upon  what  they  did  and  said  and  not  upon  any 
mental  emotion,  and,  if  they  did  adopt  them,  their  intent  was 
immateriaL  The  rule  of  allowing  a  person  to  testify  to  an 
intent  has  never  been  carried  to  such  an  extent.  That  rule 
applies  when  the  intent  with  which  an  act  is  done  is  the 
material  point  in  issue,  as  the  assignment  of  property  with 
intent  to  defraud  creditors,  assault  with  intent  to  kiU,  and 
the  like. 

The  judgment  must  be  affirmed. 

All  concur.    Folobb,  J.,  absent 

Judgment  affirmed. 
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Thomas  T.  Chukch,  Appellant,  v.  Thb  La  Fatettb  Fibs 
Iksubai7ob  Company  op  Brooklyn,  Kespondent. 

In  aa  action  upon  an  alleged  contract  of  fire  insurance,  plaintiffs  evi- 
dence tended  to  show  that  he  had  insured  with  defendant  for  many 
.  years,  and  had  been  in  the  habit  of  getting  policies  without  paying 
premiums  at  the  time.  That  plaintiff  called  upon  defendant's  secretary 
tieptember  6,  1871,  in  reference  to  insurance  upon  a  hotel  on  which 
defendant  then  had  a  policy,  and  endeavored  to  get  it  insured  at  a  less 
rate.  The  agent  answered  that  he  would  insure  it  at  the  old  rate,  no 
ksa  To  which  plaintiff  replied,  "  very  weU,  I  must  have  it  insured.  * 
The  defendant  made  out  a  policy  the  next  day,  dating  it  the  slzth.  On 
the  ninth,  plaintiff  called  and  asked  the  secretary  if  he  had  taken  the 
building.  That  officer  replied  that  he  had,  at  the  old  price.  On  Octo- 
ber sixteenth,  plaintiff  again  called  to  get  insurance  on  other  property, 
and  told  a  clerk  of  defendant's  (the  secretaiy  not  being  in)  that  he  had 
another  policy,  and  would  pay  for  both  together.  The  derk  replied, 
"very  well."  The  hotel  was  burned  November  seventh.  Plaintiff 
called  the  next  day,  informed  the  secretary  of  the  loss,  and  offered  to 
pay  for  the  two  policies,  but  the  secretary  refused  to  accept  payment 
for  the  p<^icy  in  suit,  claiming  defendant  not  to  be  liable,  because  the 
house  was  vacant  A  few  days  thereafter,  plaintiff  paid  the  praniun 
on  the  second  policy  from  its  date,  which  was  accepted.  The  policy  in 
suit  contained  a  clause  that  the  company  would  not  be  liable  until  the 
premium  was  x^tid.  Held,  that  the  evidence  was  sufficient  to  require 
the  submission  to  the  Jury  of  Uie  question  whether  a  credit  was  not 
faitended  to  he  given,  and  this  eonditioa  waived;  and  thai  a  nonsuit 
wuenor. 

(Argued  April  25,  1876;  decided  May  28,  1876.) 

Appbal  from  judgment  of  iiie  Genezal  Term  of  tbe  Ctty 
Court  of  Brooklyn  affirming  a  judgment  in  favor  of  defend- 
ant, entered  upon  an  order  nonsuiting  plaintiff  upon  trial. 

This  action  was  upon  an  alleged  contract  of  fire  insur- 
ance. PlamtifPs  evidence  was  in  substance  that  he  was 
the  owner  of  a  hotel  at  Coney  Island  which  for  three 
years  successively,  prior  to  September  6,  1871,  had  been 
insured  by  defendant.  Plaintiff  had  dealt  with  defendant  a 
good  many  years,  and  he  testified  that  he  had  been  in  the 
habit  of  getting  policies  without  paying  for  them ;  that  he 
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never  paid  for  a  poKcy  at  the  tiine.  On  the  day  specified  he 
called  at  defendant's  office,  for  the  pnrpoee  of  getting  ihe 
hotel  insnred  for  the  coming  year,  when  he  saw  Mr.  Hnnt, 
defendant's  secretary,  whom  he  tried  to  porsnade  to  insure  it 
at  a  less  rate,  but  that  Hnnt  told  him  he  could  not  take  it  at 
any  less ;  that  he  would  take  it  at  the  cdd  rate,  but  no  les8^  to 
which  plaintifE  replied,  "  rery  well  I  must  have  it  insured," 
and  left.  On  the  seventh  a  policy  was  made  out,  insuring  the 
property  from  the  sixth.  It  contained  the  usual  danse.  ^^  This 
company  shall  not  be  liable  by  virtue  of  this  policy  or  any 

It  was  the  custom  of  defendant  to  register  policies  as  issued  and 
this  policy  was  regularly  entered  in  the  policy  register,  as  a 
one-year  policy,  expiring  September  6, 1872.  On  the  ninth 
plaintiff  csQled  and  asked  Hnnt  if  he  had  taken  the  hotel.  He 
replied,  ^'  yes,  I  have  taken  it  at  the  old  price."  On  the  sixteenth 
October,  plaintiff  caUed  at  defendant's  office,  to  get  some  insur- 
ance upon  other  property  owned  by  him.  Hunt  was  not  in. 
he  lefta  inemoLdW^with  the  clerk,  Baying:  "I  have 
another  policy  and  I  will  pay  for  the  two  tog^er."  The 
derk  replied,  ^  very  welL"  The  other  policy  was  made  out. 
On  the  7th  of  November,  1871,  the  hotel  was  burned,  on  the 
eighth,  plaintiff  called  and  asked  Mr.  Hunt  for  the  two  polides, 
which  he  produced,  plaintiff  told  him  the  hotd  was  burned 
the  night  before.  Hunt  took  the  policy,  examined  it,  asked  if . 
die  place  was  occupied,  pliuntiS  replied  ^no,"  Hunt  then 
said,  ^^  well,  then,  we  are  not  Uable,"  and  he  indorsed  upon  the 
policy,  "  notified  of  the  premises  bexDg  vacant  and  also  of  its 
being  burned,  G.  W.  Hunt  secretary.'*  Plaintiff  offered  to 
pay  for  the  two  policies,  but  Hnnt  refused  to  take  any  thing 
except  upon  the  other  policy.  About  the  middle  of  Novem* 
ber,  plaintiff  took  and  paid  for  the  otiier  policy  whidi  insured 
him  from  October  twenty-first  The  court  nonsuited  the 
pladntiffi  to  which  phnntifi's  counsel  duly  accepted. 


ItaOuxm^L  C.  Moak  for  the  ^qpeBant    A  parol  agreement 
to  insure  binds  the  company  to  do  so  and  to  issue  a  poHey, 
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although  no  policy  has  in  fact  been  written  out  or  delivered. 
(Train  v.  JET.  P.  Ins.  Co.,  1  N.  Y.  W.  Dig.,  249 ;  Btmt&n  r. 
Orienty  ete.,  8  Bosw.,  448 ;  1  Abb.  Ct.  App.  Dec,  257 ;  Sten, 
etc.,  V.  J)avis,  3  Kobt.,  254;  19  Abb.  Pr.,  214;  56  Mo., 
153-157;  May  on  Ins.,  §  44;  AngeH  v.  Ha/rif.  Ins.  Co.,  59 
N.  T.,  171 ;  Trustees,  etc.,  v.  Trustees,  etc.,  19  id.,  305 ;  ElUs 
V.  Albany  City  F.  Ins.  Co.,  50  id.,  402 ;  Audubon  v.  Et. 
Ins.  Co.,  27  id.,  216 ;  HotoKhiss  v.  Oer.  Ins.  Co.,  5  Hun,  90 ; 
Carpenter  v.  Mut.  Ins.  Co.,  4  Sandf .  Ch.,  408 ;  Post  v.  JElmAi 
Ins.  Co.,  43  Barb.,  352 ;  Whitaker  v.  Fwrmenf  Ins.  Co.,  29 
id.,  312 ;  Rhodes  v.  Raihoay.  Ins.  Co.,  5  Lans.,  71 ;  Perkins 
V.  Wash.  Ins.  Co.,  4  Cow.,  645 ;  Kdh/  v.  Comm.  Ins.  Co.,  10 
Bosw.,  82 ;  Leeds  v.  Mech.  Ins.  Co.,  8  N.  T.,  351 ;  BidweU 
V.  Astor  Ins.  Co.,  16  id.,  263.)  If  the  insurer  has  waived 
payment  of  the  premium  at  the  prescribed  time,  it  may  be 
paid  after  loss.  {Howell  v.  JShiok.,  etc.,  44  N.  Y.,  277; 
Worden  v.  Ouaa^dn.,  etc.,  7  J.  &  S.,  317;  Cha»e  v.  HamiUon, 
etc.,  22  Barb.,  527 ;  Martin  v.  Int&ml.,  53  N.  Y.,  339 ;  Leslie 
V  Ehick.,  etc.,  N.  Y.  W.  Dig.,  232 ;  2  Hun,  616 ;  Fried  v. 
Royal,  etc.,  47  Barb.,  128.)  Payment  of  the  premium  at  the 
time  of  making  the  contract  of  insurance  was  not  necessary  to 
make  it  binding.  {Angell  v.  Hartf.,  etc.^  59  N.  Y.,  171; 
Bohen  v.  Wimbv/rgh,  etc.,  35  id.,  131 ;  Sheldon  v.  AU.,  etc.,  26 . 
id.,  460 ;  Wood  v.  Pc/agh.,  etc.,  32  id.,  619 ;  Pratt  v.  If.  T., 
etc.,  55  id.,  505 ;  Hotchkiss  v.  Oer.,  etc.,  5  Hun,  90 ;  Shear  v. 
PJumvix,  4  id.,  800 ;  Deem  v.  JEtna,  etc.,  2  id.,  358 ;  Carroll 
V.  Cha/rter  Oak,  40  Barb.,  292 ;  1  Abb.  Ct,  App.  Dec.,  316 ; 
Van  Allen  v.  Farmers^,  etc.,  4  Hun,  413 ;  Parker  v.  Arctic, 
etc.,  1  T.  &  C,  397 ;  59  K  Y.,  1 ;  Goit  v.  Ifat.  Pro.,  etc.,  25 
Barb,  189 ;  Pitney  v.  O.  F.  Ins.  Co.,  61  id,  335.)  An  agree- 
ment to  give  credit  could  be  established  by  or  inferred  from 
the  circumstances  surrounding  the  transaction.  (JBodvne  v. 
jE».  Ins.  Co.,  61  K  Y.,  117 ;  36  id.,  131 ;  Bcnmrum  v.  Ag. 
Ins.  Co.,  59  id.,  521 ;  25  Barb.,  189 ;  Snd^  v.  Gergirty,  4  id., 
616 ;  Meeham,  v.  WilUams,  2  Daly,  367 ;  Mayor,  etc.,  v.  BuHer, 
1  Barb.,  325 ;  Decker  v.  Judson,  16  N".  Y.,  443 ;  May  on  Ins., 
484;  Kolgers  v.  O^uard.  Ins.  Co.,  10  Abb.  Pr.  [N.  S.],  176;. 
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Buckbee  v.  ZTl  /SI  In%.  Co.^  18  Barb.,  541 ;  Udm  v.  Phila.  Ins. 
Co.,  61  Penn.  St.,  107 ;  Sta/unton  v.  W.  As.  Co.,  21  Grant  Ck 
[Up.  Can.],  578;  Bodine  v.  JE».  7n^.  Co.,  51  K  Y.,  117; 
IJcl.  Ins.  Co.  V.  Faharenhrug,  68  Ills.,  463 ;  i/afo  v.  Sted,  id., 
231.)  The  case  ebould  have  been  submitted  to  the  jury. 
(22  N.  Y.,  413  ;  24  id.,  40 ;  Johnson  v.  Uathxmi,  2  Abb.  Ct 
App.  Dee.,  465 ;  Mizner  v.  KusseU,  29  Mich.,  229 ;  P^^  v. 
jEtna  Ins.  Co.,  43  Barb.,  351 ;  Pitney  v.  G.  F.  Ins.  Co.,  61 
id.,  336.) 

Philip  8.  Crooks  for  the  respondent.  There  was  no  suffi- 
cient evidence  to  establish  that  a  credit  was  given,  and  there 
was  nothing  for  the  jury  to  pass  upon.  {BrcbcUey  v.  Potomao 
Ins.  Co.,  3  Am.  R.,  121 ;  Algeo  v.  Dwnoan,  24  How.  Pr.,  210 ; 
39  N.  Y.,  313 ;  Mcpanald  v.  Walter,  40  id.,  551.) 

MiLLBB,  J.  The  question  to  be  determined  in  this  case,  is 
whether  there  was  evidence  upon  the  trial  to  submit  to  the  jury 
to  show  a  waiver  of  the  condition  in  the  policy,  that  the  com- 
pany should  not  be  liable  until  the  premium  was  actually  paid. 
"We  think  tliat  there  was  such  evidence,  and  that  the  court 
erred  in  refusing  to  submit  the  case  to  the  jury  and  in  grant- 
ing a  nonsuit.  The  payment  of  the  premium  at  the  time  of 
making  the  contract  of  insurance  is  not  necessary  to  bind  the 
company,  and  if  a  credit  be  given  by  the  agent  it  is  equally 
obligatory  {AngeU  v.  Hartford  Ins.  Co.,  59  N.  Y.,  171),  and 
the  agent  may  waive  such  condition  and  give  such  credit. 
{Boehen  v.  Williamsburffh  Ins.  Co.,  35  N.  Y.,  131 ;  Sheldon  v. 
Atl.  F.  and  M.  Ins.  Co.,  26  N.  Y.,  460.)  There  was  evidence 
upon  the  trial  which  showed  a  prior  dealing  of  the  plaintiff 
with  the  company  for  many  years,  and  that  he  was  in  the  habit 
of  getting  policies  without  paying  for  them  at  the  time.  This 
was  a  circumstance  to  be  considered,  although  by  no  means 
eontroling  on  the  question  as  to  the  intention  of  the  agent  to 
waive  tlie  payment.  The  fact,  however,  that  on  a  single  occar 
sion  credit  was  given  for  the  premium,  as  was  proved,  is  to  be 
considered  upon  the  question  of  waiver.    {Bowma/n  v.  Agri- 
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cultural  Ins.  Co.y  59  N.  Y.,  521 ;  see  also  26  N.  T.,  supra,  pp. 
465, 466.)  It  also  further  appears  from  the  testimony  that  the 
plaintiff  on  the  6th  of  September,  1871,  called  at  the  com- 
pany's office  to  get  the  property  insured  for  the  ensuing  year, 
saw  the  secretary,  and  tried  to  prevail  upon  him  to  reduce  the 
old  rate,  which  he  declined  to  do,  and  the  plaintiff  then 
replied,  "  very  well,  I  must  have  it  insured.**  The  next  day 
afterwards  the  defendant  made  out  the  policy  to  the  plaintiff, 
by  which  it  insured  the  plaintiff  from  the  sixth  of  September. 
On  the  ninth  the  plaintiff  called  again  and  asked  the  secretary 
if  he  had  taken  the  building,  and  he  replied  that  he  had,  at 
the  old  price.  No  objection  was  interposed  to  this  and  no 
further  conversation  took  place.  It,  perhaps,  was  a  fair  que&' 
tion,  whether,  taken  in  connection  with  what  had  previously 
been  said  by  the  plaintiff,  that  he  must  have  it  insured,  it  might 
not  be  inferred  that  the  plaintiff  assented  to  this.  Subse- 
quently, on  the  sixteenth  of  October,  the  plaintiff  again  called 
for  the  purpose  of  obtaining  an  insurance  upon  other  property. 
The  secretary  was  not  in,  but  the  plaintiff  then  stated  to  the 
clerk  that  he  had  another  policy,  evidently  referring  to  the  one 
upon  which  this  action  is  brought,  and  would  pay  for  the  two 
together,  and  the  clerk  replied,  "  very  well,'*  thus  apparently 
assenting  to  the  arrangement.  The  plaintiff  did  not  call  again 
until  November  eighth,  after  the  fire,  which  took  place  on  the 
seventh  of  November.  The  plaintiff  informed  the  secretary 
of  the  loss  and  offered  to  pay  for  the  two  policies,  but  he 
refused  to  take  any  thing  on  the  policy  in  suit,  stating  they 
were  not  liable  because  the  house  was  not  occupied,  and  he 
paid  neither,  leaving  both.  A  few  days  subsequently  he  paid 
the  premium  on  the  second  policy  from  its  original  date, 
which  was  accepted,  thus  conceding  that  this  policy  was  valid. 

Under  the  circumstances  presented,  although  the  testimony 
is  not  entirely  conclusive  and  satisfactory,  we  think  there  was 
sufficient  evidence  to  leave  to  the  consideration  of  the  jury 
tlie  question  whether  a  credit  was  not  intended  to  be  given 
and  payment  at  the  time  waived. 

As  already  seen,  there  was  some  evidence  that  plaintiff 
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asBentcd  to  the  old  rate  of  preiniams,  at  which  he  was 
informed  the  insurance  had  been  taken,  and  it  was  a  question 
to  be  determined  whether,  if  the  secretary  intended  to  demand 
payment  before  the  policy  took  effect,  he  should  not  have  so 
said,  and  was  not  bound  to  speak  His  failure  to  do  so 
might,  perhaps,  bear  the  interpretation  that  he  assented  to  a 
credit  being  given  as  had  been  the  case  on  a  previous  occasion 
and  as  was  given  in  the  second  policy.  Besides,  when  plain- 
tiff advised  the  secretary  of  the  fire,  no  objection  was  made 
that  the  premium  had  not  been  paid,  but  a  liability  was 
repudiated  on  another  and  entirely  a  different  ground  —  a 
want  of  occupancy.  Some  inference  may  also  be  derived 
from  the  circumstance  that  the  secretary  conceded  that  the 
company  were  liable  on  the  second  policy  from  date  without 
payment  or  delivery,  but  this  is  not  very  material. 

Considering  all  the  circumstances  and  the  previous  dealings 
between  the  parties,  we  are  of  the  opinion  that  it  could  not  be 
held,  as  a  matter  of  law,  that  there  was  no  waiver  of  the  pay- 
ment of  the  premium  according  to  the  condition  of  the  policy 
and  no  credit  for  the  amount  thereof  given  to  the  insured, 
and  the  court  having  committed  an  error  in  withholding  the 
case  from  the  jury  and  in  granting  the  nonsuit,  the  judgment 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

An  concur. 

Judgment  reversed. 


Aabok  0.  Wheelek,  Bespondent,  v,  Rufus  C.  Reynolds, 

Appellant. 
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A  parol  agreement  in  reference  to  lands,  not  authorized  by  the  statute  of 
frauds  (2  R  8.,  §g  6,  8)»  is  void  as  weU  in  equity  as  in  law. 

Where,  in  reliance  upon  the  agreement,  one  party  has  so  far  partly  per- 
formed that  it  would  be  a  fraud  upon  him  unless  the  agreement  should 
be  performed,  or  where  the  agreement  attempts  to  create  a  trust  and 
was  induced  by  fraud,  the  court  has  equitable  jurisdiction  to  relieve 
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against  the  fraud  and  to  apply  a  remedy  by  enforcing  the  agreement. 
In  such  case,  the  Jurisdiction  is  founded  not  upon  the  agreement  but 
upon  tlie  fraud. 

A  part  performance  of  a  parol  agreement,  void  by  the  statute  of  frauds, 
which  will  take  it  out  of  the  operation  of  the  statute,  must  be  substafi- 
tial,  and  the  acts  of  part  performance  must  also  clearly  appear  to  have 
been  done  solely  with  a  view  of  performing  the  agreement. 

Where  a  parol  agreement,  purporting  to  create  a  trust,  is  part  of  a  scheme 
of  fraud,  or  a  party  is  fraudulently  deprived  of  valuable  rights  or  prop- 
erty by  means  thereof,  the  coiut  will  raise  an  implied  trust,  treating  the 
person  who  perpetrated  the  fraud  as  trustee  ex  malefido, 

A  fraud  which  will  convert  a  purchaser  of  real  estate  into  a  trustee  ex 
tnalefleio  must  be  fraud  at  the  time  of  the  purchase,  not  afterwards;  and 
the  mere  acquiescence  or  omission  of  another  to  take  steps  to  obtain  the 
property,  although  induced  by  fahh  in  the  purchaser's  parol  promise 
to  purchase  for  his  benefit,  will  not  estop  him  from  denying  the  trust;  to 
work  an  estoppel,  the  promisee  must  have  been  induced,  at  the  instance 
of  the  promissor,  to  incur  some  expense  or  perform  some  act  which  he 
otherwise  would  not  have  done. 

A  mere  refusal  to  perform  a  parol  agreement,  void  under  the  statute  of 
frauds,  is  in  do  sense  a  fraud  either  in  law  or  equity. 

In  an  action  for  specific  performance  of  an  alleged  parol  agreement, 
plaintiff *8  evidence  tended  to  show  that  he  being  the  owner  of  premises 
upon  which  was  a  mortgage  owned  by  defendant,  and  being  insolvent, 
agreed  by  parol  with  defendant  that  the  latter  should  foreclose  his  movt- 
gage,  bid  in  the  premises  and  then  sell  or  hold  them  until  such  time  as 
they  could  sell  them  for  their  value,  and,  when  sold,  defendant  to 
deduct  the  amount  of  his  mortgage,  with  costs  and  expenses,  and  pay 
plaintiff  the  balance.  It  was  not  agreed  that  plaintiff  should  not  attend 
the  sale,  or  that  he  should  prevent  others  from  bidding.  Defendant 
foreclosed  and  bid  in  the  property;  nothing  was  said  at  the  sale  about 
the  agreement,  and  nothing  said  or  done  by  defendant  to  prevent  com- 
petition. Plaintiff  did  not  attend  the  sale,  but  there  was  no  proof  that 
ho  omitted  to  attend  or  to  procure  others  to  attend  in  reliance  upon  the 
agreement,  and  that,  but  for  the  agreement,  he  or  some  other  person 
procured  by  him  could  or  would  have  bid  it  off.  Defendant's  claim, 
with  costs  and  expenses,  was  about  what  the  land  was  worth.  There 
was  no  allegation  or  proof  of  fraud  in  the  agreement  or  sale.  Defend- 
ant took  possession  of  the  premises,  x)aid  taxes,  etc.,  for  nine  years 
when  this  action  was  commenced,  the  land  then  having  greatly  increased 
in  value.  Held,  that  the  alleged  agreement  eould  not  be  enforced  etthet 
on  the  ground  of  part  perfonnance  or  as  a  parol  trust 

S^n  ▼.  J)Mf  (84  N.  Y.,  807)  distinguished. 
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Appbal  from  oiHier  of  the  General  Term  of  the  Supreme 
Courts  in  the  fourth  judicial  departm^it,  denjing  a  motion 
for  a  new  trial  made  npon  a  case  and  exceptions  under  sectioi: 
968  of  the  Code. 

This  action  was  brought  to  enforce  the  speciflc  perf ormf- 
ance  of  an  alleged  parol  agreement  in  reference  to  landa 
The  facts  appear  sofficientlj  in  the  opinion* 

John  Van  Voorhia  for  the  appellant.  The  agreement  claimed 
\fj  plaintiff  was  void  by  the  statate  of  frauds.  (2  R.  8.  [Edm: 
ed.],  139,  §  6 ;  LaOmyp  r.  Hcyt^  7  Barb.,  59 ;  Lemf  v.  BtubH^ 
45  N.  Y.,  589 ;  Sbwtetmn^  t.  St^^rt&vcMt,  20  id.,  39 ;  2  Story^a 
Eq.  Jur.,  61  §  1201 ;  Oetman  r.  Getnum^  1  Barb.  Oh.,  440.) 

Oeo.  B.  Swnphrey  iot  the  respondent.  Equity  will  not 
allow  defendant  to  retain  the  property  obtained  on  the  faitll 
of  the  verbal  contract  without  performing  the  same  on  his 
part  {Ryan  v.  Dox,  34  N.  T.,  307 ;  Ghuroh  v.  Kidd^  3  Hun^ 
254.)  This  was  not  a  case  within  the  statute  of  frauds.  (2  B. 
6.  [Edm,  ed.],  139 ;  2  Stwy's  Eq.,  §  759 ;  84  N.  T.,  311 ; 
Stoddard  r.  WhUmg,  46  id.,  627;  Dodge  ▼.  WMnuvrhy  43 
How.  P*.,  427.) 

Eabl,  «r.  In  1855,  the  plaintiff  was  the  owner  in  fee  of 
Ihe  landa  described  in  the  complain^  and  then  executed  tor 
tiie  defendant  a  mortgage  upon  the  lands,  which  is  also 
described  in  the  complaint.  In  April^  1865,  the  plaintiff  haJ 
become  insolvent,  and  the  mortgage  remained  unpaid,  and  he 
was  unable  to  pay  it.  At  that  time,  the  plaintiff  claims  » 
parol  agreement  was  made  as  te  the  foreclosure  of  the  mortr 
gage,  which  he  seeks  to  enforce  in  tJiis  action.  Ko  one  wa9 
present  when  the  agreement  was  made,  except  the  parties 
and  they  are  the  only  witnesses  thereto.  The  defendant,  as  » 
Witness,  denied  the  agreement.  The  plaintiff,  as  a  witness, 
stated  the  agreement  as  f olTows :  That  he  went  to  the  defend!* 
ant  and  stated  to  him  that  he  would  like  to  have  him  foreclose 
the  mortgage  and  bid  in  the  land  at  the  sale,  and  then  sell  th^ 
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land  or  hold  it  to  snch  time  until  they  ooQld  eeU  it  for  what 
.it  was  worth ;  that  he  would  do  what  he  could  toward  selling 
the  land,  and  that  defendant  should  do  the  same ;  and  that 
when  the  land  was  sold  he  should  take  out  the  amount  due 
upon  his  mortgage,  and  his  costs  and  expenses,  and  pay  the 
balance  to  the  plaintiff.  This  was  the  whole  agreement 
as  proved  by  the  plaintiff.  It  was  not  agreed  that  plaintiff 
should  not  attend  the  sale,  or  that  he  should  prevent  others 
from  attending.  The  judge  who  tried  the  cause  found  that 
this  agreement  was  made,  and  also  found  that  it  was  made  by 
the  defendant  upon  the  consideration  that  the  plaintiff  would 
not  attend  the  sale,  or  procure  others  to  bid  against  the  def  end* 
ant  at  the  sale.  There  was  no  proof  whatever  of  sudi  a  con- 
sideration. The  learned  judge  probably  inferred  it  from  all 
the  facts  of  the  case.  It  would,  doubtless,  have  defeated  the 
agreement  if  plaintiff  had  attended  at  the  sale  and  bid,  or  if 
he  had  procured  others  to  bid ;  and  yet  it  could  not  be  said 
that  in  either  event  he  would  have  violated  his  agreement. 
The  alleged  agreement  was  wholly  for  his  benefit,  and  if  he 
had  before  the  day  of  sale  obtained  the  money  to  bid  in  the 
land,  and  thus  enabled  the  defendant  to  realize  all  that  was 
due  him,  there  would  have  been  no  ground  of  complaint  on 
the  part  of  the  defendant,  and  no  breach  of  faith  on  the  part 
of  tide  plaintiff ;  so,  if  the  plaintiff  had  procured  other  parties 
to  bid  sufficiently,  the  siibstantial  purpose  of  the  agreement 
would  have  been  accomplished.  The  plaintiff,  therefore, 
gave  up  no  right  which  he  possessed,  and  the  defendant,  by 
virtue  of  the  agreement,  could  receive  no  more  than  his  due, 
and  obtained  no  right  which  he  did  not  before  have.  The 
judge  found  that,  in  pursuance  of  this  agreement,  the  defend- 
ant proceeded  to  foreclose  his  mortgage.  There  was,  however, 
no  proof  that  he  foreclosed  it  in  pursuance  of  the  agreement. 
The  defendant  testified  that  he  did  not.  Nothing  was  said  at 
the  sale  about  the  agreement ;  and  there  was  no  act  of  either 
party  indicating  that  the  foreclosure  was  in  pursuance  of  tlie 
agreement.'  Nothing  was  done  at  the  sale  by  the  defendant 
to  prevent  competition;  and  one  or  more  other  parties  did 
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bid.  There  was  no  proof  or  finding  that  plaintiff  omitted  to 
attend  the  sale,  or  to  procure  others  to  attend,  in  reliance  upon 
the  agreement,  or  that  the  plaintifiE,  but  for  the  agreement, 
could  or  would  have  bid  oft  the  property,  or  procured  some 
one  elfle  to  do  so  for  him.  The  defendant  bid  off  the  prop* 
erty  for  $800,  but  the  amount  due  him  upon  his  judgment  in, 
forecloBure,  iujcluding  costs  and  expenses  of  sale,  was  about 
$1,800,  which  was  substantially  all  the  land  was  worth.  There 
was  no  allegation  in  the  complaint,  nor  proof  upon  the  trial, 
of  any  fraud  practiced  by  the  defendant  upon  the  plaintiff  in 
making  the  agreement,  or  in  the  foreclosure  of  the  mortgage 
and  the  sale  of  the  land.  The  defendant,  after  the  sale,  took 
possession  of  the  land  under  his  deed,  and  retained  it,  and 
paid  the  taxes,  and  received  the  rents,  and  this  suit  was  not; 
commenced  until  nearly  nine  years  after  the  sale,  when  the 
land  had  greatly  increased  in  value.  If,  under  such  circum- 
stances, this  alleged  parol  agreement  can  be  enforced,  our 
statute  in  reference  to  fraudulent  conveyances  and  contracts, 
relative  to  lands,  will,  in  large  part,  be  uuUified. 

It  must  be  conceded  that  the  parol  agreement  was  of  itself 
absolutely  void  and  conferred  no  rights  and  imposed  no  obli- 
gations upon  any  one.  But  one  ground  upon  which  it  is 
sought  to  maintain  this  action  is  that  the  agreement  was 
partly  performed  so  as  to  take  it  out  of  the  statute  of  frauds. 
(2  R.  S.,  135,  §§  6, 10.)  To  have  such  effect  the  part  per- 
formance must  be  substantial,  and  nothing  will  be  considered 
as  part  performance  which  does  not  put  the  party  into  a  situa- 
tion which  is  a  fraud  upon  him  unless  the  agreement  be  fully 
performed ;  and  the  acts  of  part  performance  should  clearly 
appear  to  be  done  solely  with  a  view  to  the  agreement  being 
performed.  Generally  if  they  are  acts  which  might  have  been 
done  with  other  views,  they  will  not  take  the  case  out  of  the. 
statute,  since  they  cannot  properly  be  said  to  be  done  by  way 
of  part  performance  of  the  agreement  The  acts  should  be  so 
dear,  certain  and  definite  in  their  object  and  design  as  to  refer 
exclusively  to  a  complete  and  perfect  agreement,  of  which 
they  are  a  part  execution.    (2  Story's  Eq.  Jur.,  §§  761,  762; 
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Phillips  V.  Hiompaan,  1  Johns.  Ch.,  131 ;  Byrne  v.  Romainey 

3  Edw.,  445 ;  Jends  v.  Smith,  1  Iloffm.,  470 ;  Wdfe  ▼.  Fro^ 

4  Sandf.  CIi.,  77.)  The  object  of  the  statute  is  to  prevent 
frands  and  perjaries,  and  henoe  courts  of  equity  will  take  no 
notice  of  agreements  depending  upon  parol  evidence  and 
otherwise  witliin  the  statute,  unless  there  are  acts  of  part  per* 
formance  which  go  along  with,  relate  to,  and  confirm  tlie 
agreement,  and  which  were  dearly  done  in  part  execution 
thereof,  and  thus  with  the  parol  evidence  establish  the  exist- 
ence of  the  agreement.  Now,  what  have  we  in  this  case? 
Every  act  done  by  the  defendant  was  such  as  he  had  a  perfect 
right  to  do  by  virtue  of  his  mortgage  and  his  deed  upon  the 
foreclosure  sale,  and  apparently  had  no  reference  whatever  to 
any  agreement  with  the  plaintiff.  There  was  no  act  of  the 
plaintiff  which  could  be  referred  exclusively  to  the  agreement. 
The  only  act  of  part  performance  pretended,  is  that  the 
plaintiff  did  not  attend  the  sale  and  bid.  But  his  absence 
from  the  sale  was  just  as  consistent  with  other  circumstances. 
He  was  insolvent  and  xmable  to  pay  the  mortgage ;  and  the 
amount  due  thereon,  with  the  costs  and  expenses  of  sale,  was 
equal  to  the  value  of  the  land.  Hence  he  could  have  had  little 
motive  to  attend  the  sale,  of  which  public  notice  was  given,  as 
required  by  the  statute.  To  hold  that  his  mere  omission  to 
attend  the  sale  under  such  circumstances  was  a  part  perform- 
ance would  be  an  application  of  the  equity  rule  upon  the  sub- 
ject wholly  unauthorized  by  the  best  authorities. 

The  court  at  General  Term  affirmed  the  judgment  upon  the 
authority  of  the  case  of  Ryan  v.  Dox  (34  N.  Y.,  807X  That 
case  is  quite  unlike  this  in  its  essential  features.  There  there 
was  a  sale  under  a  foreclosure  judgment,  and  the  plaintiffs, 
the  owners  of  the  land,  procured  the  defendant  to  bid  off  the 
same  under  a  parol  agreement  that  he  would  attend  the  sale 
and  bid  off  the  land  for  their  benefit  and  advantage,  and  take 
the  deed  as  his  security  for  the  amount  paid  by  him,  they  agree- 
ing that  they  would  not  find  any  other  person  to  attend  the 
sale  and  bid  for  them.  He  was  to  hold  the  deed  as  his  secu* 
rity,  and  whenever  the  plaintiffs  repaid  him  the  amount  paid 
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at  the  sale,  together  with  interest  and  a  reasonable  compensa- 
tion for  his  services,  he  was  to  convey  the  knd  to  them.  In 
pnrsnance  of  the  agreement  he  attended  the  sale  and  bid  oft 
the  land  for  $100,  which  was  then  worth  $4,000.  The  others 
present  at  the  sale  were  informed  of  the  agreement,  and  there- 
fore abstained  from  bidding.  If  plaintiffs  had  not  relied 
tipon  the  agreement,  they  would  not  have  allowed  the  land  to 
have  been  struck  off  for  the  sum  of  $100,  but  could  have 
found  other  persons  tb  have  purchased  the  land,  and  thus 
would  have  saved  the  same  from  sacrifice.  They  relied  upon 
the  agreement,  and  made  nd  other  effort  to  procure  the  money 
or  the  assistance  of  friends  to  save  and  Buy  the  land.  They 
continued  in  the  possession  of  the  land  after  the  sale  for  six 
years,  and  during  all  that  time  had  the  use  of  the  land  with 
the  knowledge  and  consent  of  the  defendants,  and  they  paid 
the  taxes  thereon  and  made  payments  on  account  of  incum- 
brances thereon.  After  the  plaintiffs  had  been  in  possession 
of  the  land  for  six  years  the  defendant  obtained  the  possession, 
and  then  repudiated  the  agreement  and  denied  plaintiffs'  rights. 
The  plaintiffs  brought  the  action  to  enforce  the  agreement, 
and  they  were  defeated  in  the  Supreme  Court ;  but  this  court 
reversed  the  judgment  on  the  ground  that  there  was  sufficient 
part  performance  of  the  contract  to  take  it  out  of  the  statute. 
{Zepi/  V.  Brush,  45  N".  T.,  589,  596.)  There  the  acts  of  part 
performance  were  clearly  referable  to  the  agreement,  and  were 
done  in  reliance  thereon,  and  in  part  execution  tliereof,  and 
the  equity  rule  as  to  part  performance,  as  above  laid  down,  was 
fully  satisfied. 

But  it  is  uncertain  from  the  complaint  and  the  findings  of 
the  judge  upon  what  ground  relief  was  granted  to  the  plain- 
tiff in  this  action,  whether  upon  the  ground  of  specific 
performance  of  a  parol  contract  partly  performed,  or  upon  the 
ground  that  a  trust  had  been  created  by  the  agreement  of  the 
parties  and  the  circumstances  of  the  case  which  the  defendant 
was  bound  to  execute.  We  must,  therefore,  further  inquii-e 
whether  there  was  any  tnist  which  could  properly  be  enforced. 
Parol  trusts  in  lands  are  condemned  by  the  statute  (2  R.  S.j 
SicKELS — Vol.  XXI.        80 
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135,  §  6),  and  no  mere  parol  agreement  creating  them 
will  ever  be  enforced  in  equity.  {/Shtrtevant  v.  Sturteva/rdj 
20  N.  Y.,  39.)  They  are  sometimes  enforced  where  there  is 
an  element  of  fraud  in  the  case,  as  where  the  parol  agreement 
is  obtained  as  part  of  a  scheme  of  fraud,  or  when,  by  a  parol 
agreement,  a  person  is  fraudulently  deprived  of  his  valuable 
rights  or  his  property ;  and  in  such  case  a  court  of  equity  does 
not  intervene  to  uphold  or  enforce  the  parol  trust,  but  to 
relieve  against  the  fraud  which  has  been  perpetrated  by 
raising  an  implied  trust ;  and  it  will  treat  the  person  who 
perpetrated  the  fraud  as  a  trustee,  not  by  virtue  of  the  parol 
agreement,  but  as  a  trustee  ex  malificio  on  account  of  the 
fraud.  The  mere  refusal  to  perform  a  parol  agreement  void 
under  the  statute  may  be  a  moral  wrong,  but  it  is,  in  no  sense, 
a  fraud  in  law  or  equity.  {Levy  v.  Brushy  supra,  p.  597.) 
Here  there  was  no  allegation  or  finding  of  any  fraud,  and  hence 
if  this  agreement  should  be  treated  as  an  attempt  to  create  a 
parol  tnist,  it  could  not  be  upheld  or  enforced.  In  Brown  v. 
Lynch  (1  Paige,  147),  Cox  v.  Cox  (5  Richd.  S.  C.  Eq.,  365), 
Keith  V.  Purvis  (4  Dess.,  114),  Peebles  v.  Reading  (8  S.  &  R., 
492),  TrwpndU  v.  Brovm  (19  Ark.,  49),  there  was  fraud 
which  enabled  the  courts  to  enforce  parol  trusts.  In  Lefoy  v. 
Brush  a  verbal  agreement  waa  entered  into  between  the 
plaintiflE  and  defendant  by  which  the  latter  agreed  to  bid  off 
in  his  own  name  and  enter  into  a  contract  for  the  purchase  of 
land,  and  pay  from  his  own  funds  the  necessary  amount  for 
that  purpose,  for  the  joint  benefit  of  both ;  the  plaintiff  was 
to  reimburse  one-half  of  the  money  so  paid,  the  deed  to  be 
taken  in  the  name  of  both ;  and  it  was  held,  the  defendant 
having  bid  off  the  land  in  his  name  and  taken  a  contract  thereof, 
but  having  refused  to  convey  one-half  of  the  contract  to  the 
plaintiff,  that  no  action  would  lie  to  compel  the  execution  of 
the  agreement.  There  was  as  much  ground  for  saying  there 
as  here  that  the  plaintiff  relied  upon  the  agreement,  so  f  u* 
that  he  did  not  himself  bid  or  make  arrangements  with  otlier 
parties  for  bidding,  and  yet  it  was  held  that  it  was  not  a  case 
for  the  enforcement  of  the  agreement  either  upon  the  ground 
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of  part  performance  or  of  a  parol  trust  repudiated  by  the 
^trustee  in  wrong  of  the  plaintiff.  If  one  employs  another  by 
parol  to  buy  land  for  him  with  his  own  money,  and  tlie  latter 
bays  the  land  and  takes  the  deed  to  himself  and  refuses  the 
former  any  right  therein,  the  former  cannot  compel  a  convey- 
ance to  him,  even  by  showing  that  but  for  his  reliance  upon 
the  fidelity  of  his  agent  he  would  have  purchased  in  person  or 
through  some  other  agent«  {Smith  t.  Bumhaniy  3  Sumn., 
435 ;  2  Story's  Eq.  Jur.,-  1201a.)  In  KeU/um  v.  Smith  (33 
Penn.  St.,  158),  it  was  held  tliat  a  promise  to  purchase  real 
estate  at  a  sheriff's  sale  and  to  convey  it  to  the  defendant 
in  the  execution  whenever  he  should  repay  to  the  purchasers 
their  advances  to  him,  does  not  raise  a  resulting  trust  in  favor 
of  the  defendant.  Stbong,  J.,  says :  ^^  A  resulting  trust  can- 
not be  created  in  such  a  way.  Such  a  trust  can  arise  only 
from  the  payment  of  the  purchase-money  or  from  fraud  in 
the  purchase ;  fraud  perpetrated  by  the  grantee.  Here  the  pur- 
chase-money of  the  sheriff's  sale  was  paid  by  Bell  &  Co.,  and 
consequently  the  beneficial  interest  as  well  as  the  legal  estate 
went  to  them.  Had  there  been  fraud  in  the  purchase  they 
might  have  been  held  trustees  ex  malefido.  But  the  fraud 
which  will  convert  the  purchaser  at  a  sheriff's  sale  into  a 
trustee,  ex  mdUfidOy  of  the  debtor,  must  have  been  fraud  at 
the  time  of  the  sale.  Subsequent  crime  will  not  answer  any 
more  than  subsequent  payment  of  the  piirchase-money  will 
convert  an  absolute  purchase  into  a  naked  trust.  Where  the 
purchaser  at  a  sheriff's  sale  promises  to  hold  for  the  debtor  and 
afterwards  refuses  to  comply  with  his  engagement,  the  fraud, 
if  any,  is  not  at  the  sale,  not  in  the  promise,  but  in  its  subse- 
quent breach.  That  is  too  late.  It  is  abundantly  settled  that 
equity  will  not  decree  such  a  purchaser  to  be  a  trustee,  unless 
there  is  sbmething  more  in  the  transaction  than  the  mere  vio- 
lation of  a  parol  agreement."  The  learned  judge  further  says : 
*'  It  may,  in  all  cases,  be  assumed  that  where  a  promise  is  made 
to  buy  or  to  hold  for  another  confidence  is  invited  and  more 
or  less  reposed.  So  it  is  in  every  parol  contract  for  the  pur- 
chase of  lands ;  but  the  statute  of  frauds  would  be  worse  than 
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waste  paper  if  a  breach  of  the  promise  created  a  trust  in  the 
promissor  which  the  contract  itself  was  insufficient  to  rais^. 
It  may  be  that  if,  at  the  instance  of  the  promissor,  the  promis- 
see  is  induced  to  incur  some  expense  or  perform  some  act 
which  he  otherwise  would  not  have  done,  the  former  shall  be 
estopped  from  denying  the  trust  But  however  this  may  be, 
mere  acquiescence  or  omission  to  take  other  steps  to  obtain 
the  property,  though  induced  by  faith  in  the  promissor,  is  not 
available  for  such  a  purpose."  If,  in  the  case  under  consid- 
eration, the  defendant  at  the  sale  had  declared  diat  he  was 
bidding  in  the  property  for  the  plaintiff,  and  had  thus  induced 
other  persons  to  refrain  from  bidding  and  purchased  the  prop- 
erty for  less  than  its  value,  a  case  would  probably  have  been 
made  for  holding  him  as  trustee,  ex  maleflciOj  of  the  plaintiff. 
{B^ovm  V.  DydmgeTj  1  Rawle,  408 ;  Bycm  v.  DoXy  supra  / 
2  Wash,  on  Eeal  Prop.,  444.) 

The  case  nearest  like  this  which  I  have  been  able  to  find  in 
the  reports  of  this  State,  is  that  of  Lathrop  v.  Hoyt  (7  Barb., 
69).  In  that  case  the  defendant,  at  plaintiff's  request,  agreed, 
by  parol,  that  he  would  go  and  attend  a  sale  of  the  plaintiff's 
farm  under  a  decree  of  foreclosure ;  that  he  would  bid  off  the 
premises  and  take  a  deed  in  his  own  name,  but  he  would 
give  the  plaintiff  an  opportunity  to  repay  him  the  amount  of 
his  bid  and  have  a  reconveyance  of  the  premises,  and  that  the 
plaintiff  should  have  two  weeks'  notice  to  pay  the  amount. 
The  defendant  accordingly  bid  off  the  farm  and  took  a  deed 
in  his  own  name,  and  it  was  held  that  the  agreement  was  void 
as  being  within  the  statute  of  frauds  and  would  not  support  an 
action,  and  that  there  was  no  trust  which  could  be  enforced. 
That  case  was  decided  by  a  learned  court  and  contains  a  cor- 
rect exposition  of  the  law.  Although  it  was  decided  nearly 
thirty  years  ago  our  attention  has  not  been  called  to  any 
reported  case  in  this  State  in  conflict  with  it. 

It  is  a  mistake  to  suppose  that  parol  agreements  relating  to 
lands  are  any  more  valid  in  equity  than  at  law.  Tliey  are 
always  and  everywhere  invalid.  But  courts  of  equity  have 
general  jurisdiction  to  relieve  against  frauds,  and  where  a 
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parol  agreement  relating  to  lands  liafl  been  ao  far  partly  per- 
formed tliat  it  would  be  a  fraud  npon  the  party  doing  the 
acts,  unless  the  agreement  should  bo  performed  by  the  other 
party,  the  court  will  relieve  against  this  fraud  and  apply  the 
remedy  by  enforcing  the  agreement  It  is  not  the  parol 
agreement  which  lies  at  tlie  foundation  of  the  jurisdiction  in 
such  a  case,  but  the  fraud.  So  in  reference  to  parol  trusts  in 
lands.  They  are  invalid  in  equity  as  well  as  in  law.  But  in 
cases  of  fraud  courts  of  equity  will  sometimes  imply  a  trust 
and  will  treat  the  perpetrator  of  the  fraud  as  a  trustee,  ex 
maleficioj  for  the  purpose  of  administering  a  remedy  against 
the  fraud.  For  the  same  purpose  it  will  take  the  trust  which 
the  parties  have  attempted  to  create  and  enforce  it ;  and  in 
sucli  a  case  the  fraud,  not  the  parol  agreement,  gives  the 
jurisdiction. 

It  follows,  from  these  views,  that  the  order  must  be  reversed 
and  new  trial  granted,  costs  to  abide  event. 

AH  concur. 

Order  reversed,  and  ordered  accordingly. 


The  People-  of  The  State  of  New  Tokk,  Appellants,  v. 

John  Flanagan,  Respondent. 

Under  the  provisions  of  the  act  of  1873  (chap.  613,  Laws  of  1873)  pro- 
viding for  the  annexation  of  certain  towns  in  Westchester  county  to  the 
city  and  cooiity  ot  New  York,  wliich,  hy  its  terms  {%  18),  was  to  talLo 
effect  January  1, 1874>  exoept  as  to  parts  ''otherwise  provided  for/' 
and  which  act  declares  (g  5),  tliat  said  towns  shall  constitute  the  tenth 
Judicial  district,  a  justice  of  which  shall  be  elected  "  at  the  next  general 
election,"  the  election  intended  was  the  next  after  the  passage  of  the 
act,  i  A,  that  of  November,  1878. 

The  provisions  of  said  act  (§§  1,  2)  directing  such  annexation  are  within 
the  exception,  and  such  annexation  took  plaoe  at  the  passage  of 
the  act 

It  was  also  the  legislative  intent  (§  2)  that  the  election  of  1878  should  be 
conducted  in  accordance  with  the  election  laws  then  operative  in  the 
county  of  Westchester,  not  in  conformity  to  the  law  applicable  oiUy  to 
the  city  of  New  York. 
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Accordingly,  held,  that  a  JuBtice  elected  for  said  district  at  the  general 
election  in  1873|  under  the  laws  operative  in  said  county  of  Westchester, 
and  without  regard  to  the  registry  acts  applicable  to  the  city,  was 
regularly  elected  and  entitled  to  the  office. 

Also  ?ield,  that  the  act  of  1874  (chap.  329,  Laws  of  1874)  re-enacting  and 
amending  said  act  of  1873,  was  intended,  and  operated,  as  a  confirma- 
tion of  such  election,  even  if  conducted  irregularly. 

Wliere  the  people,  through  their  constitutional  agents,  ratify  and  recog- 
nize the  title  of  a  citizen  to  an  office,  it  is  not  competent  for  them  to 
question  it  by  qito  warranto. 

The  legislature  has  full  power  thus  to  ratify. 

People  ex  rel.  v.  BuU  (46  N.  Y.,  67)  distinguished. 

(Argued  AprU  26,  1876;  decided  May  23, 1876.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict. 
(Reported  below,  5  Hun,  187.) 

The  nature  of  the  action  and  the  facts  are  set  forth 
sufficiently  in  the  opinion* 

Geo.  JET.  FoTster  for  the  appellants.  If  the  act  of  annexa- 
tion did  not  go  into  operation  until  January  1, 1874,  the  elec- 
tion of  defendant  in  November,  1873,  was  illegal  and  void. 
(N.  T.  Const.,  art.  2,  §  1;  id.,  art.  6,  §  18.)  The  act  of 
annexation  took  effect  at  the  date  of  its  passage  as  to  the 
annexation  of  the  territory  and  the  right  of  the  New  York 
city  and  county  authorities  to  conduct  an  election  therein. 
(Laws  1873,  chap.  613,  §  1,  p.  928  ;  Barton  v.  Himrod^  8  N. 
Y.,  438,  488;  Bradley  v.  BaoBter,  8  How.  Pr.,  18.)  The 
election  of  defendant  being  held  by  persons  who  were  neither 
dejure  nor  de  facto  officers  of  New  York  city  and  county,  was 
illegal  and  void.  {King  v.  Gorpn,^  6  East,  356 ;  Wilcox  r. 
Smithy  5  Wend.,  221 ;  People  v.  Albertson,  8  How.  Pr.,  363 ; 
Conover  v.  Devlin^  15  id.,  470 ;  People  v.  Cook^  14  Barb., 
289 ;  N.  Y.  Const.,  art.  6,  §§  18,  19 ;  McKoa/n  v.  DevrieSy  3 
Barb.,  196 ;  Story  on  Const.  [4th  ed.],  333,  §  461 ;  People  v. 
Zawrenocy  34  Barb.,  179, 186 ;  People  v.  Bully  46  N.  Y.,  57, 
60.)    The  provisions  of  section  5  of  the  act  of  1873,  if  it  was 
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intended  to  allow  a  district  judge  to  be  voted  for  Novem- 
ber 4, 1873,  subject  to  the  popular  vote  on  the  annexation 
question  under  section  17,  were  unconstitutional  and  void. 
{Barton  v.  Himrod^  8  N.  T.,  483,  488 ;  Wynebamer  v. 
People^  13  id.,  429 ;  People  v.  Draper^  15  id.,  558 ;  Bumsey 
V.  People^  19  id.,  46 ;  Tovm  of  Duaneshurgh  v.  JenkinSy  57 
id.,  187.) 

Abd  Orooh  for  the  respondent.  The  election  of  defendant 
was  properly  held  at  the  next  general  election  after  the  passage 
of  the  act  of  1873.  {People  v.  CawUs^  13  N.  Y.,  350 ;  Sedgw. 
Stat,  and  Const.  Law,  229 ;  People  v.  Utica  Ins.  Co,,  15  J. 
R.,  358,  380;  JacMkon  v.  CoUins,  3  Cow.,  89;  Tomide  v. 
HoR,  4  Comst.,  140.)  The  provisions  of  the  annexation  act 
of  1873,  as  to  the  manner  of  the  election,  are  directory  and 
not  mandatory.  {Foot  v.  Prosee,  Stra.,  625 ;  Rex  v.  Inhab.  of 
B.y  8  B.  &  C,  99;  Cole  v.  Green,  6  M.  &  G.,  872;  Pond  v. 
Negusy  3  Mass.,  230 ;  Williams  v.  School  Dist,  21  Pick.,  75 ; 
City  of  Lowell  v.  nadley,  8  Mete.,  180;  People  v.  Allen,  6 
Wend.,  487;  JacTcson  v.  Young,  6  Cow.,  69;  People  v. 
Rwnkle,  9  J.  R,  147;  PeopHe  v.  Peck,  11  Wend.,  604; 
Mwrcha/nt  v.  Lcmgworthy,  6  Hill,  646 ;  Oale  v.  Mead^  2  Den., 
160 ;  Thomas  v.  Clapp,  20  Barb.,  165 ;  People  v.  RoUey,  12 
Wend.,  481;  In  re  M.  a/nd  H.  R.  R.  Co.,  19  id.,  143; 
J^ryker  v.  KeUy,  7  Hill,  9 ;  People  v.  Suprs.  Chenango,  4 
Seld.,  317;  People  v.  Cook,  8  N.  T.,  88 ;  Stevenson  v.  Mayor, 
etc.,  3  T.  &  C,  133.) 

Chubch,  Ch.  J.  This  is  an  action  in  the  nature  of  a  q-uo 
v>arranto,  to  test  the  title  of  the  defendant  to  the  office  of 
justice  of  the  Tenth  District  Court  in  the  city  of  New 
York,  which  district  is  composed  of  the  three  towns  set  oflE 
from  Westchester  county,  and  annexed  to  the  city  of  New  York 
by  the  act  chapter  613  of  the  Laws  of  1873.  By  the  fiftli 
section  of  the  act,  it  was  declared  that  the  said  territory  should 
constitute  the  tenth  judicial  district  of  the  city  of  New  York, 
and  that,  ^^at  the  next  general  election,"  there  should  be 
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elected  a  justice  of  said  district.  The  act  was  passed  Hay 
23, 1873.  By  the  eighteenth  section  it  is  dechured  that  the 
act  should  take  effect  on  the  1st  day  of  January,  1874,  "  except 
as  to  such  parts  as  are  otherwise  provided  for,  and,  98  to  such 
parts,  it  shall  take  effect  at  the  time  or  times  in  this  act 
specified." 

The  defendant  claims  title  by  virtue  of  an  election  in  1873, 
at  which,  it  seems,  the  respective  parties  put  up  and  voted  for 
candidates  for  this  office.  There  is  no  question  but  that  the 
election  was  fairly  conducted,  nor  that  the  defendant  received 
a  clear  majority  of  the  votes  cast,  and  we  may  presume  that 
he  entered  upon  the  discharge  of  his  duties  on  the  Ist  day  of 
January,  1874,.  and  has  continued  to  dischafge  them  since  that 
time,  and  there  is  no  other  claimant  for  the  office.  Under 
these  circumstances,  and  being  a  question  between  the  defend- 
ant and  the  people,  and  dependent  upon  the  construction  to 
be  given  to  acts  of  the  legislature,  it  seems  reasonable  that  the 
defendant,  whose  good  faith  is  not  questioned,  should  have 
the  benefit  of  the  most  favorable  construction.  Two  grounds 
are  insisted  upon  by  the  appellants :  first,  that  the  election 
was  premature,  and  could  not  have  taken  plaoe  until  the  gen* 
eral  election  in  1874 ;  and,  second,  that  the  election  was  yoid, 
because  not  conducted  according  to  the  laws  applicable  to  the 
city  of  New  York,  in  respect  to  registry,  etc. 

It  cannot  be  denied  that,  by  the  terms  of  the  act  of  1873, 
the  first  question  is  not  free  from  difficulty.  The  general  rule 
is,  that  acts  of  the  legislature  speak  from  the  time  they  take 
effect,  unless  a  different  intention  is  manifested.  It  is  con- 
ceded, and  claimed  in  the  brief  submitted  by  the  learned 
counsel  for  the  appellants,  that  annexation  of  the  territory  to 
the  city  took  place  at  the  passage  of  the  act,  and  that  sections 
1  and  2  are  within  the  exception  contained  in  section  18, 
above  cited.  This  is  an  importapt  point,  because  if  this  was 
not  so,  the  election  of  a  district  justice,  which  can  only  take 
place,  by  the  Constitution,  in  dUes^  would  be  clearly  void. 
We  must,  therefore,  assuipe  that,  for  this  purpose,  at  least, 
the  territory  was  a  part  of  the  city  at  the  time  of  the  election. 
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It  IB  claimed  by  the  defendant  that  section  6,  authoruring  th« 
election  of  district  justice  at  the  fiext  general  election,  is  also 
within  the  exception,  and  that  the  word  "  next "  means  next 
after  the  passage  of  the  act  There  are  plaosible  groonds  for 
this  constniction.  That  section  in>ovides  for  the  appointment 
of  a  police  justice  for  the  territory  on  the  1 5th  day  of 
December,  1873,  thus  showing  a  design  to  have  the  judicial 
organization,  applicable  to  the  city,  complete  when  the  act 
should  take  effect,  which  design  would  be  frustrated,  in  part, 
by  not  applying  the  word  ^^  next '' to  the  election  of  1878, 
for  a  district  justice.  There  are  other  acts  required  to  be 
done  before  the  general  act  took  effect  on  the  1st  January, 
1874.  The  act  of  1873  is,  in  some  respects,  incongruous.  By 
reference  to  the  journals  of  the  legislature^  it  appears  tliat  the 
act,  as  first  passed  by  the  senate  and  assembly,  was  to  take 
effect  on  the  1st  day  of  July,  1873,  but,  before  it  was  signed 
by  the  governor,  it  was  recalled  and  a  section  ins^lied  pro- 
Tiding  for  submitting  the  question  of  ^  annexation  "  to  the 
people  of  Westchester  and  New  York,  and  changing  the  time 
of  its  taking  effect  to  the  Ist  of  January,  1874,  with  the 
exception  before  referred  to.  The  original  act  clearly  required 
tiie  election  ot  a  justice  of  the  District  Court  at  the  general 
election  of  1873,  and  that  the  person  elected  should  enter 
upon  his  duties  January  1, 1874.  The  omission  to  rectify  the 
technical  application  of  the  word  ^^next"  was  quite  natural; 
but  the  intention  to  provide  such  an  officer,  capable  of  per- 
forming his  duties  on  the  1st  of  January,  1874,  cannot  be 
claimed  to  have  been  changed  by  the  adoption  of  the  amend- 
ment providing  for  a  submission.  Substantially,  by  both  acts, 
practical  annexation  became  operativB  on  the  1st  January, 
1874,  subject  to  the  contingency  provided  by  the  amendment, 
of  an  adverse  vote  of  the  people;  but  there  is  no  indication 
of  an  intention  to  delay  a  complete  judicial  oiganizatton 
beyond  the  Ist  day  of  January,  1674* 

If  we  assume  that  the  election  t>£  this  officer  might  taka 
place  at  tlie  general  election  in  187d«  we  think  the  Supreme 
Oourt  clearly  right  in  holding  that  it  was  not  contemplated  to 
SicKET.s. — Vol.  XXI.         31 
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hold  tlio  election^  according  to  the  registry  acts,  applicable  only 
to  the  city  of  New  York,  and  we  eoncar  with  the  views  on 
this  point  expressed  in  the  opinion  of  Davis,  J.  There- is 
undoubtedly  language  wliich,  taken  literally,  is  capable  of  this 
construction,  but  the  construction  is  obviated  by  applying  it 
to  elections  for  such  municipal  ofScers  as  are  elective  after  the 
annexation  becomes  fully  operative  on  the  Ist  day  of  January, 
1874.  It  would  be  impracticable  to  comply  with  the  act 
upon  the  construction  clauned.  The  ofScers  of  the  city  had 
no  power  to  organize  this  territory  under  the  r^istry  acts, 
and,  if  they  had,  or  if  the  officers  of  the  territory  had  the 
power,  it  would  involve  the  holding  of  two  elections  at  the 
same  time  and  place  under  different  laws.  An  intent  to 
create  machinery  bo  cnmbrouB,  unnecefisary  and  inconvenient, 
if  not  impracticable,  should  not  be  imputed  to  the  legislature, 
unless  required  by  the  clearest  expressions.  The  construction 
claimed  is  an  argument  against  the  right  to  elect  this  officer  in 

1873,  but,  when  that  right  is  conceded,  the  construction  must 
be  rejected.  It  seems  to  me  that  the  case  depends  upon  the 
first  question,  whether  the  election  was  authorized  in  1873, 
and,  upon  that  questi(»,  the  act  (chap.  329  of  the  Laws  of 
1874)  has  an  important  bearing  in  resolving  any  doubts  which 
may  exist  under  the  act  of  1873.  The  act  of  1874,  re^nacted 
with  some  amendments,  the  annexation  act  of  1873,  probably 
for  the  purpose  of  obviating  any  question  about  the  possible 
effect  of  the  submission  clause.  By  the  eighteenth  section 
tlie  several  acts  done  and  performed  under  and  in  pursuance 
of  the  act  of  1873  were  expressly  confirmed,  and,  as  to  pro- 
visions in  that  act  ^^  as  to  acts  to  be  done,  prior  to  the  passage 
of  this  act,  the  said  provisions  shall  be  construed  as  if  this  act 
had  passed  on  the  23d  day  of  May,  1873."  When  this  act 
was  passed  (May  6, 1874,)  tiie  defendant  had  been  elected,  as 
he  claimed,  under  and  in  pursuance  of  the  act  of  1873,  and 
had  entered  upon  the  discharge  of  his  duties,  all  of  which 
must  be  presumed  to  have  been  known  to  the  legislature  of 

1874,  and  we  must  assume  that  the  act  of  that  year  was 
intended  to  confirm  such  election,  and  to  recognize,  so  far  as 
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the  legislature  could,  the  defendant  aa  l^ally  entitled  to  the 
office.  Its  legal  effect  may  be  regarded  as  a  legislative  con* 
fitmction  of  the  act  of  1873,  both  as  to  the  time  of  holding  the 
first  election  of  district  justice,  and  the  inapplicability  of  the 
registry  acts  of  the  city  of  Kew  York,  and,  as  a  confirmation 
of  the  election,  even  if  conducted  irregularly. 

When  the  people,  through  their  constitational  agents,  thus 
ratify  an  election  and  recognize  the  title  of  a  citizen  to  an 
office,  it  is  not  competent  for  them  to  question  it  by  gruo 
warranto.  The  legislature  had  full  power  to  do  this.  Their 
action  is  not  within  the  condemnation  of  People  v.  Bull  (46 
K.  Y.,  57).  In  that  case,  there  was  an  attempt  to  extend  the 
time  of  an  officer,  elective  by  the  Constitution,  and  it  was  held 
unconstitutional  as  a  legislative  appointment  for  the  time  for 
which  the  term  was  extended.  Here,  there  is  no  doubt  of  the 
authority  of  the  legislature  to  authorize  an  election  according 
to  the  laws  applicable  to  Westchester  county,  and  an  election 
was  actually  had,  as  claimed,  in  conformity  with  the  act.  If 
80,  the  defendant  is  a  constitutionally  elected  officer,  and  it 
was  competent,  in  case  of  doubt,  for  the  legislature,  as  between 
the  people  and  the  defendant,  to  construe  its  own  act  and  to 
waive  any  irregularity  in  holding  the  election,  and  thus  confirm 
the  title. 

The  judgment  must  be  affirmed. 

All  concur ;  Allbn,  J.,  on  ground  that  the  election  was 
valid  under  act  of  1873. 

Judgment  affirmed. 


Nancy  Sutton,  Administratrix,  etc.,  Eespondent,  v.  The  New  ii^  ^^ 
York  Central  and  Hudson  Kivkr  Bailroad  Company,  115  w 
Appellant. 

Althouj^  a  railroad  company  has,  by  permitting  people  repeatedly  to 
cross  its  tracks  at  a  point  wliere  there  is  no  public  right  of  passage, 
giren  an  implied  license  so  to  do»  it  owes  no  duty  of  active  vigilance 
to  those  crossing  to  guard  them  from  accident.  The  company  is  not 
restricted  by  the  license  in  the  use  of  its  track,  nor  vrill  a  departure  be 
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«ome  degree  or  particular  by  its  employes  from  the  ordinary  course  ot 
procedure  make  it  liable  for  an  injury  resulting  therefrom,  unless  it 
Involred  the  doing  of  an  ad  which  might  reasonably  be  anticipated 
would  retult  In  injury  to  a  person  lawfully  on  the  tnidk  under  lbs 
license  ;  the  lioeneeet  acting  under  it  take  the  risdu  incident  to  the 
business. 

6.»  plaintiffs  intestate,  was  employed  in  a  foundry,  the  tirorkmen  ih 
which  had  been  accustomed  to  cross  defendant's  tracks  at  a  eertalti 

•  ^eint.  It  WM  defendant'*  ially  custom  to  dlscomifNSl  can  from  trains 
backing  down  on  the  track  nearest  the  foundry,  wbidi  by  their  momen- 
tum would  pass  by  the  foundry,  when  a  brakeman  would  apply  the 
brakes.  S.  came  out  of  the  foundiy  as  cars  so  disconnected  were 
^passing.  I'hey  ^pped  Just  as  the  rear  one  passed  the  door.  He 
stepped  aibnofls  the  track,  when  his  pix)gre8B  "^as  «rteaked  by  a  train 
approoK^ii]^  on  the  second  tracks  and  he  stepped  backwafd  upon  the 
track  he  bad  crossed,  where  he  was  struck  and  kUled  by  the  dis- 
connected cars,  which,  in  consequence  of  a  slight  down  grade,  the 
brakeman  having  failed  to  apply  the  braked,  had  started  of  themselves 
slowly  backward.  Ko  instance  of  a  car  thus  running  backward  hSid 
ever  been  known  before.  In  an  action  to  rocover  damages,  held^  Uiatta 
refusal  of  the  court  to  charge  that  the  defendant  owed  no  duty  to  the 
deceased  to  set  the  brakes,  or  otherwise  fasten  the  ears^  was  error;  and 
that  the  evidence  did  not  make  out  a  cause  of  action. 

button  V.  New  York  CewtrtA  vmd  SMu&n  BSwr  EaUradd  Vi^mpany  (4  Hun, 
TOO)  reversed* 

(Argued  April  27,  1870;  decided  Mt^  23,  1870.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  affirming  a  judgment 
in  favor  of  plaintifE,  entered  upon  a  yerdict.  (Bqportod  beloi^, 
4  Ilun,  760.) 

This  action  wba  brought  for  the  alleged  nsg^eat  killing  of 
William  Sutton,  plaintifiTs  intestate.  • 

The  deceased  was  employed  in  the  carpenter  shop  of  the  Clin- 
ton foundry,  situate  west  and  adjacent  to  defendant's  tracks 
and  roadway  in  the  city  of  Troy.  At  a  point  opposite  this 
shop  the  employes  in  the  foundry  had  for  a  long  time  been  in 
the  habit  of  crossing  the  track  to  reach  Madison  street.  There 
was  a  r^nlaj^  beaten  path  to  the  fence  along  the  street,  where 
•fitepB  had  been  placed  to  enable  persons  to  get  over.  Sutton 
started  out  of  the  carpenter  shop  with  a  pail  on  his  arm  to  go 
to  a  well  across  the  tracks,  for  some  water.    Aa  he  went 
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out  of  the  door  five  can  paased  northward  on  the  weflt 
tracks  nearest  the  shop.  These  oars  had  been  disconnected 
from  a  train  of  ten  cars,  the  engine  and  other  care  giving 
them  as  they  were  disconnected  a  ^^  shove '*  or  ^^kidc,^ 
which  sent  them  north  so  far  that  the  sonth  car  was  nearly 
opposite  the  door  of  the  shop  where  they  stopped.  Sutton 
then  started  aeroas  the  track.  He  crossed  the  west  track,  bnt 
was  stopped  by  ike  approach  of  a  train  on  the  east  track,  and 
looking  to  the  east  he  stepped  backward  upon  the  track  he 
had  just  crossed.  At  the  point  there  wfis  a  slight  down  grade 
in  the  tracks  toward  the  south.  The  five  ears  had  in  eonee^ 
quenoe^  after  stopping,  started  back  slowly  of  themselves  to  the 
southward,  and  as  Sutton  stepped  backward  they  struck  and 
killed  him.  There  was  a  brakeman  on  the  five  cars  as  they 
passed,  who  attempted  to  apply  the  brake,  but  failed  to  set  it 
so  as  to  arrest  the  motion  of  tike  ears.  When  they  stopped  he 
left  the  cars,  and  there  was  no  one  in  charge  of  them,  when 
they  moved  backward. 

It  had  been  defendmt's  daily  custom  for  yeara  to  back  up 
and  ^^ shove"  cars  on  the  west  track  in  the  same  way,  Th^ 
brake  was  usually  applied  to  such  disconneoted  cars.  No 
instance  had  ever  been  knowA  before  of  their  thus  running 
backward  of  themselves* 

Pefendant^  counsel  on  the  trial  moved  for  a  dismissal  of 
the  complaint  upon  the  ground,  (unong  others,  that  ao  negUr 
gence  on  the  part  of  defendant  had  been  proved*  The  motion 
was  denied  and  defendant's  counsel  duly  excepted* 

Said  ^unsel  requested  the  court  to  chaigo,  among  other 
thiugfi)  ^^  that  defendant  owed  no  duty  to  the  deeeased  to  set 
the  hx9km  or  otherwise  fasten  the  cam  where  they  were  left,^^ 
The  court  refused  so  to  charge^  and  the  said  eoimael  duly 
«oeptad« 

Further  facts  appear  in  the  opinion. 

JF*rank  ZeomU  for  the  appellant*  The  custom  of  crosoing 
defendant's  tracks  at  the  place  where  the  accident  ooeurrecl 
did  not,  of  itself,  confer  any  right,  or  impose  any  additional 
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duty  upon  those  so  orofiBing  {Mates  v.  N.  T.  61 4inJ  II.  IL 
B.  B.  Oo^  1  Hun, 417;  Laws  1850,  chip.  140,  §  M;  BoUk  r. 
Smithy  7  H.  &  N.y  783.)  The  deoeaBed  was  guilty  of  con- 
tributoiy  negl%eiioe.  (  WUcooo  v.  i?.  on^  W.  R.  It.  Co^^  89 
K.  Y.,  358;  ITiehaUanT.  Erie  E.  Co.,  41  id.,  625;  OiZAom 
T.  If.  r.  a  and  H.  B.  B.  B.  Co.,  60  id,  188;  Bauleo  v.  IT. 
T.  OffidE.  B.  B.  Ch.y  5a id.,  856,  366;  P.ankd  B.  R.  B.  Co. 
T.  HvmmdL,  44  Peon.,  875 ;  OilUs  v.  Petm.  B.  B.  Co.,  59 
id.,  129 ;  Sweeny  ▼.  0.  C  and  N.  R.  R.  Co.,  10  AL,  868 ; 
Jtaynard  t.  B.  md  j^.  B.  B.  Co.,  115  Mass.,  458.)  Def^id- 
ant  was  not  bound  to  guard  against  such  an  accident,  as  it  was 
not  jMrored  that  it  was  apprdiended.  {Douffom  y.  G.  Tr.  Co.^ 
66N,T.l;  Orochwwh  Y.  N^.  S.  &  L  F.  Co.  id.,  666;  Fair^ 
lanke  v.  Kerr^  70  Penn.,  86.) 

Eeek  Vow€f^  for  the  respondent. 

AimREWs,  J.  The  plaintifPs  intestate,  at  the  time  he  was 
killed,  was  on  the  track  and  premises  of  the  defendant.  He 
had  left  the  shop  where  he  was  employed  with  the  intention 
of  crossing  the  railroad  track  so  as  to  reach  a  public  street 
which  extended  to,  and  abutted  upon,  the  defendant's  road. 
The  place  where  he  was,  at  the  time  of  the  accident,  was  not 
a  public  way,  and  there  was  no  public  right  of  passage  oyer 
the  track.  He  was  uot,  however,  a  trespasser  in  going  up  it. 
There  wa%  under  the  circumstances  prored,  an  implied 
license  for  the  workmen  in  the  foundry  to  cross  the  track  at 
this  point  for  the  purpose  of  reaching  the  highway.  They 
had,  for  twenty  years,  been  accustomed  to  cross  the  railroad 
in  a  beaten  path  made  by  this  use^  and,  on  the  other  side  of 
the  track,  adjoining  the  street,  was  a  fence  with  steps  to 
enable  persons  crossing  the  track  to  get  over,  which  steps 
were  allowed  to  remain  by  the  railroad  company,  and  a 
witness  testified  that  he  thought  the  company  placed  them 
there.  There  was  no  agreement  betwe^i  the  proprietors  of 
the  foundry  and  the  defendant  giving  the  workmen  a  right 
to  cross  the  track,  and  no  claim  of  right  to  do  so  was,  so 
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far  as  it  appears,  ever  afieerted.  It  was,  however,  owing  to 
the  sitaatioii  of  the  foundry  premifieB,  a  great  convenience  for 
the  workmen  to  be  permitted  to  cross  at  this  point. 

It  moat  be  assumed,  in  disposing  of  this  case,  that  the 
phuntiff's  intestate,  in  crossing  the  track,  was  acting  undei 
th6  implied  license  of  the  defendant,  and  that  the  defendant 
knew  that  the  workmen  were  accustomed  to  cross  there.  The 
fact  that  the  plaintifiPs  intestate  was  killed  by  the  cars  on  the 
defendant's  road  raises  no  presumption  of  negligence  against 
the  company.  The  plaintiff,  in  order  to  recover,  was  bound 
to  establish  aflSrmatively  that  the  death  was  caused  by  the  vio- 
lation of  some  duty  the  defendant  owed  to  the  deceased.  Other- 
wise, there  was  no  negligence  shown,  and  the  action  cannot  be 
maintained.  I  think  that  the  evidence  did  not  establish  a 
cause  of  action  against  the  defendant  In  addition  to  those 
already  stated,  the  following  facts  were  shown :  There  are 
two  tracks  in  front  of  the  shop  where  the  accident  took  place. 
Just  before  it  occurred,  a  train  of  ten  cars  was  backed  up 
from  the  south  on  the  west  track  (next  to  the  shop).  Before 
reaching  the  shop,  five  of  the  cars  were  disconnected,  and  the 
locomotive,  with  the  other  five,  gave  the  disconnected  cars  a 
^'  kick,"  which  sent  them  north  so  far  that  the  south  car 
was  nearly  opposite  the  door  of  the  shop,  and  there  they 
stopped.  About  this  time  Sutton  (the  deceased)  started 
out  of  the  shop,  with  a  pail  on  his  arm,  to  go  for  some 
water  to  a  well  on  the  other  side  of  the  track,  beyond  the 
railroad.  He  crossed  the  west  track,  south  of  the  five  cars, 
and  then  stopped,  his  further  progress  being  arrested  by  a 
train  advancing  on  the  second  track.  He  was  looking  towards 
the  east,  and,  for  greater  security  (as  may  be  supposed),  stepped 
backwards  on  to  the  west  track,  and,  at  this  moment,  the  five 
cars  which  were  moving  southerly  struck  and  killed  him. 
These  cars  liad  no  locomotive  attached,  and  no  one  was  then 
in  charge  of  them.  To  account  for  their  running  back,  it  was 
shown  that,  at  this  point,  there  was  a  slight  grade  in  the 
defendant's  road  towards  the  south  of  one  and  one-half 
inches  in  twelve  feet,  and  that  a  jarring  or  trembling  of  the 
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In  leTiewing  a  deddoa  of  the  Genenl  Teim  rereniiig  a  judgment 
entered  upon  the  report  of  a  referee,  where  it  is  certified  that  the  order 
of  rerersal  was  made  upon  questions  of  fact  as  well  as  law,  this  conrt 
oocapies  the  position  of  the  General  Term  as  to  the  facts  as  well  as  the 
law. 

Where  a  review  of  UcUhj  an  appellate  coort  Is  proper,  it  ia»  as  a  general 
rule,  its  duty  to  examine  the  evidence  and  det^mine  the  facts  for  itself; 
and  the  rule  that  where  there  ia  conflicting  eridence  or  any  evidence  to 
sustain  the  finding  it  Is  error  to  reverse,  does  not  apply.  (Ckxle,  §§  268, 
84a) 

Where,  in  reviewing  a  Judgment  entered  upon  the  report  of  a  referee  in 
an  action  upon  an  account,  the  Ctoeral  Term  find  certain  items  of  said 
account  to  have  been  established  by  the  evidence  and  others  not,  it  ia 
entirely  within  Its  discretion  whether  to  permit  the  Judgment  to  stand 
at  the  dection  of  the  plaintiff  for  the  items  it  approved,  or  to  reverse 
the  whole  Judgment  and  order  a  new  trial  (Ciode,  %  880),  and  the  exer> 
else  of  this  discretion  is  not  reviewable  here. 

Where,  upon  appeal  to  this  court  from  an  order  of  General  Term  granting 
a  new  trial  on  a  case  or  exceptions,  the  court  determine  that  no  error  was 
committed,  it  is  imperative  that  '*  they  shall  render  Judgment  absolute 
upon  the  right  of  the  appellant"  (Code,  §  11,  sub.  2);  and,  although 
injustice  may  be  done  him,  the  court  has  no  authority  to  allow  him  to 
withdraw  lus  stipulation  for  "Judgment  absolute"  or  to  give  him  the 
benefit  of  a  new  trial;  when,  instead  of  availing  himself  of  the  new 
trial  granted  by  th6  court  below,  he  appeals,  he  necessarily  assumes  the 
hasard  of  injurious  consequences. 


(Aigued  April  38, 1876;  decided  May  28, 1876.) 


Appeal  from  order  of  the  General  Term  of  the  Sapieme 
Court  in  the  first  judicial  department  reversing  a  judgment  in 
favor  of  plaintifE  and  granting  a  new  trial 

This  action  was  brought  to  recover  an  alleged  balance  of  an 
nccount  for  services  rendered  bj  plaintiff  as  attomej  and  coun- 
sel for  defendant. 

The  original  order  of  reversal  by  the  General  Term  wu 
amended  by  adding  after  the  word  "  reverse,"  the  words  "  on 
questions  of  fact  as  well  as  of  law.'* 

Tho  original  notice  of  appeal  did  not  contain  the  stipulation 
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eould  not  reasonably  have  anticipated  that  they  would  more 
towards  him,  he  oaniiot  be  ehaiged  with  negKgenee  in  not  look- 
ing up  tlie  track  before  stepping  back  upon  it  to  avoid  the  other 
train.  The  negligence  charged  npon  the  defendant  was  of 
omission  only,  the  omission  of  the  brakeman  to  adjust  the 
brake  before  leaving  the  can,  which  if  done  would  have  made 
this  accident  impossible.  If  the  brakeman  knew  that  there 
was  a  slight  descending  grade  at  this  place,  he  could  not  have 
anticipated  danger  to  life,  from  the  slow  movenient  of  the 
cars  a  few  feet  down  the  grade.  It  is  not  claimed  that  he 
saw  the  deceased  before  he  was  injured,  and  special  precaution 
were  not  required  of  him  in  the  absence  of  any  indication 
that  he  was  in  danger.  It  was  not,  I  tiiink,  negHgence  towards 
the  deceased  for  the  brakeman  to  omit  a  precaution  which^  if 
taken,  would  have  prevented  the  injury,  whan  the  injury 
eould  not  reasonably  have  been  antieipotod,  and  would  not, 
unless  under  exceptional  droomstanoes,  have  happened  from 
the  omission.  I  am  of  opinion  that  the  court  erred  in  refus- 
ing to  charge  that  the  defendant  owed  no  duty  to  the  deceased 
to  set  the  brake,  and  otherwise  fasten  the  can  at  the  place 
where  they  were  left  Hie  case  diSars  in  some  of  its  eironm- 
ataaees  from  NtcioUortT.  Ens  RaXtnxxmf  Oompcmy  (41  N.  T., 
525),  but  it  is,  I  think,  within  the  principle  of  that  decision, 
and  the  cases  cited  in  support  of  it  l^egligenee  la  ordinarily 
a  question  for  the  jury,  but  only  when  the  facts  would  author- 
ize a  jury  to  infer  it 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

AH  eonemr,  except  Chubob,  Oh.  J.,  not  voting,  and  Allbk, 
J.,  not  sitting. 

Judgment  reversed. 
6icuuuk-*Voi»  XXL        M 
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the  Conrt  of  Appeals"  The  role  insisted  upon  bj  the  appel- 
lant, that  when  there  is  eonflioting  evidence,  and  when  there 
is  any  evidenoe  to  sustain  the  finding,  it  is  error  in  the  Gen 
eral  Term  to  reverse  the  judgment,  is  not  applicable  in  any 
case  where  the  appellate  court  has  a  right  to  review  the  facts. 
When  such  review  is  proper,  it  is  the  duty  of  the  appellate  court 
to  pass  upon  the  facts  from  the  evidence,  and  in  this  respect 
the  duty  is  difEerent  from  what  it  is  in  reviewing  a  judgment 
entered  upon  the  verdict  of  a  jury.  In  that  case,  the  right 
of  reviewing  the  facts  is  not  conferred,  and  to  reverse  upon 
the  facts,  there  must  be  an  absence  of  any  evidence  to  sustain 
the  verdict ;  so  in  this  court,  in  reviewing  a  judgment  entered 
upon  the  report  of  a  referee,  in  the  absence  of  such  certificate, 
the  finding  of  facts  is  conclusive,  if  sustained  by  any  version 
of  the  evidence  which  the  referee  was  authorized  to  give  it. 
In  reviewing  the  facts,  proper  deference  should  be  awarded  to 
the  judgment  of  the  referee  in  cases  of  serious  doubt,  upon 
conflicting  evidence,  especially  when  it  is  propable  that  the 
appearance  of  the  witnesses,  or  their  manner  of  testifying, 
was,  or  might  have  been,  controlling  in  determining  the 
questions ;  but  these  cases  are  rare,  and,  in  general,  it  is  the 
duty  of  the  appellate  conrt  to  take  the  responsibility  of 
examining  the  evidence  and  determining  the  facts  for  itself. 

We  have  examined  the  evidence,  and  are  inclined  to  concur 
with  the  General  Terpi  upon  the  points  taken  by  it.  It  is 
unnecessary  to  determine  that,  although  the  services  stated  by 
the  plaintiff  to  have  been  performed,  the  value  of  which  was 
proved,  were  greatly  exaggerated,  and,  to  some  extent,  the 
plaintiff's  testimony  discredited,  yet  the  referee  was  not  author- 
ized to  fix  some  value  upon  the  services  proved  to  have  been 
rendered ;  but,  under  all  the  circumstances  developed,  we 
think  that  the  evidence  does  not  justify  any  thing  like  an 
allowanoe  of  $9,000  for  the  compromise,  and  the  result  reached 
by  the  General  Term  was  substantially  right,  and,  with  this 
qualification,  we  concur  in  the  opinion  of  Daiobls,  J.  It  is 
possible  that  injustice  may  be  done  the  plaintiff  by  his  not 
going  back  for  a  now  trial  ordered  by  the  court  below.    This 
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court  has  uo  alternative^  upon  affirming  the  decision,  but  to 
order  judgment  absolute  against  him  upon  hia  etipulation. 
Having  elected  to  have  the  '^  whole  or  nothing/'  we  see  no 
w^  of  relieving  him  from  the  l^gal  conseqaences  of  his  act. 

Judgment  absolute  must  be  ordered  against  the  plaintifi. 

All  concur. 

Order  affirmed  and  judgm^it  accordingly. 

Upon  a  subsequent  motion  for  a  reargument,  the  following 
opinion  was  given : 

Per  Curiam.  Motion  for  reargnment  on  the  following 
^rrounds: 

1.  Tliat  tlie  rule  was  misapprehended  as  to  the  right  of  the 
General  Term  to  reverse  a  judgment  entered  upon  the  report 
of  a  referee  upon  questions  of  fact,  when  there  was  coniiict- 
ing  evidence,  and  the  credibility  of  witnesses  was  involved, 
by  reason  of  which  the  facts  were  not  presented  fully  by  the 
plaintiff. 

There  has  never  been  any  doubt  that  the  General  Term  has 
a  right,  and  that  it  is  its  duty,  to  consider  the  facts  in  such  a 
case,  and  pass  upon  Uiem  (Code,  §§  348,  268) ;  and  when  the 
General  Term  certifies  that  the  reversal  is  upon  questions  of 
fact,  such  questions  are  open  to  review  in  this  court.  (§  268.) 
An  examination  of  appellant's  brief  shows  that  the  facts 
were  very  fully  presented.  We  see  no  reason  to  change  the 
conclusion  upon  the  questions  of  fact. 

2.  That  it  was  the  duty  of  the  General  Term,  instead  of 
reversing  the  whole  judgment,  to  have  permitted  the  judg- 
ment to  stand  for  such  items  of  the  account  as  it  approved, 
at  the  election  of  plaintiff. 

An  item  of  $1,000,  less  $215  paid  thereon,  it  seems  the 
General  Term  regarded  as  sufficiently  proved,  and  that  court 
had  power  to  reverse  the  judgment  and  order  a  new  trial, 
unless  the  plaintiff  stipulated  to  reduce  it  to  that  amount,  but 
it  was  discretionary  whether  such  an  order  should  be  made, 
or  a  reversal  and  new  trial  should  be  ordered. 

The  Code  (§  330)  authorizes  the  appellate  court  to  affirm, 
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modify  or  reverse  a  judgment,  "and  may,  if  necessary  or 
proper,  order  a  new  trial"  Whether  necessary  or  proper  to 
order  a  new  trial,  was  for  the  court  below  to  adjudge.  It  was 
clearly  proper  to  order  a  new  trial  on  the  whole  case.  The 
whole  recovery  was  over  $4,000  and  it  was  reversed  for  errors 
in  both  of  the  principal  items.  The  item  of  $1,000  allowed 
by  the  referee  the  General  Term  held  was  erroneous,  because 
payments  of  $215  were  not  allowed ;  and  it  held,  also,  tliat 
although  the  referee  was  justified,  upon  the  evidence,  in  allow- 
ing $785  upon  that  item,  yet  that  it  was  proper  to  order  a  new 
triaL 

It  was  not  a  legal  error  to  grant  a  new  trial  upon  the  whole 
case,  and  the  order  was  ostensibly  f<H*  the  benefit  of  the 
plaintifL 

3.  That  injustice  will  result  to  the  plaintiff.  This  may  be 
true,  but,  to  avoid  it,  he  should  have  gone  back  for  a  new 
trial.  The  Code  (§  11,  sub.  2)  is  imperative  that  in  such  a  case 
this  court  "  shall  render  judgment  absolute  upon  the  right  of 
the  appellant."  If  we  could  see  any  legal  mode  of  doing  it, 
we  might  feel  inclined  to  give  the  plaintiff  the  benefit  of  a 
new  trial,  but  there  is  no  such  mode,  without  establishing  a 
very  loose  and  dangerous  precedent,  of  permitting  a  with- 
drawal of  the  stipulation,  a  proceeding  for  which  there  is  no 
legal  authority.  If  parties  stipulate  their  cases  into  this  court, 
instead  of  availing  themselves  of  the  new  trial  ordered  by  the 
court  below,  they  necessarily  assume  the  hazard  of  injurious 
consequences.  It  is  the  statute  which  produces  the  result, 
and  not  the  court 

4.  That  no  stipulation  was  necessary  when  the  first  notice 
of  appeal  was  served  and  none  given. 

The  stipulation  was  made  a  part  of  the  original  notice  by 
the  order  of  this  court. 
The  motion  must  be  denied. 
All  concur. 
Motion  denied. 
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Isaac  S.  Wells,  Appellant,  v.  Edmukd  Milleb,  Kespondent 

The  right  to  contribution  between  co-saretics  depends  upon  principles  ot 
equity  rather  than  upon  contract.  The  equity  does  not  arise  from  the 
fact  simply  that  both  parties  are  sureties.  They  must  stand  in  the 
same  relation  to  the  principal  and  without  equities  between  themselves, 
giving  one  an  advantage  over  the  other. 

It  is  competent  to  prove  by  parol  the  relation  of  the  parties,  and  any 
extrinsic  facts  affecting  the  equities. 

Plaintiff  and  B.  were  copartners,  the  latter  being  the  managing  partner, 
which  was  known  to  defendant,  he  having  done  considerable  business 
with  the  firm.  B.  negotiated  a  loan  for  his  individual  benefit  from  one 
C.  to  be  made  upon  a  satiirfactory  note.  He  drew  a  note  for  the  amount 
to  which  he  signed  the  firm  name,  and  defendant,  at  his  request,  signed 
as  surety  supposing  it  to  be  for  the  benefit  of  the  firm.  C.  objected 
to  the  note  because  it  was  signed  in  the  firm  name  and  requested  one 
signed  by  the  members  individually.  A  new  note  was  drawn  signed 
by  B.,  and  by  plaintiff  without  adding  the  word  "  surety  "  to  his  name, 
and  then  by  defendant.  Plaintiff  did  not  know  of  the  making  of  the  first 
note  until  the  second  note  was  presented  to  him  for  signature  when  he 
was  informed  of  it  and  was  told  the  reason  of  the  change,  and  that 
defendant  would  sign  the  second  note.  In  an  action  to  enforce 
contribution,  hdd,  that  plaintiff,  although  having  no  affirmative  knowl- 
edge, was  bound  to  presume  ignorance  on  the  part  of  defendant  of 
the  character  of  the  first  note  from  its  form  and  the  manner  of 
signing  it,  and  also  to  presume  that  B.  would  inform  him,  when  he 
was  applied  to  for  his  signature  to  the  second  note,  of  the  reason 
why  a  change  was  desired;  that  he  impliedly  authorized  B.  to  continue 
the  deception  by  not  requesting  him  to  inform  defendant  of  the  character 
of  the  loan  or  affixing  "  surety"  to  his  name;  and  that,  therefore,  plaintiff 
knowing  facts  charging  him  with  knowledge  that  defendant  signed,  and 
intended  to  sign,  as  surety  for  him,  and  by  silence  and  implied  authority 
having  contributed  to  induce  him  to  again  sign  in  the  same  charaeter, 
he  was  not  entitled  to  contribution. 

Jfortan  v.  Coont  (6  N.  T.,  83)  distinguished. 

(Argued  i^>ril  28, 1870;  decided  Hay  23»  1876.) 

« 

Appeal  from  order  of  the  General  Term  of  fhe  Supreme 
Court  in  the  sixth  judicial  district,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee,  and 
granting  a  now  trial. 

This  action  was  brought  to  compel  contribution  as  between 
co-sureties. 
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In  1854  plaintiff  and  one  Brown  were  partners  in  boainess 
at  Elmira,  doing  business  under  the  firm  name  of  ^'  G.  W. 
Brown  &  Co.^'  Brown  was  the  managing  man  of  the  firm, 
which  was  known  to  defendant,  he  having  transacted  a  large 
amount  of  business  with  the  firm.  In  January,  1854,  Brown 
arranged  with  one  Cromwell  for  a  loan  of  $1,000  for  his  indi- 
vidual benefit,  for  which  he  was  to  give  a  satisfaetorj  note. 
Brown  executed  a  firm  note  for  the  amount,  which  defendant 
indorsed  at  his  request.  Brown  stated  to  him,  "we  want 
$1,000  and  can  get  it  of  Mr.  CromwelL"  Cromwell  declined 
to  accept  the  note,  sajing  he  wanted  a  note  with  the  indi- 
vidual names  of  the  parties  and  not  one  with  the  partnership 
name.  Brown  thereupon  drew  up  another  note  in  the  form 
of  a  joint  and  several  note  payable  to  the  order  of  Cromwell. 
This  he  signed  himself  and  presented  to  plaintiff  for  his  sig^ 
nature.  He  informed  plaintiff  then  for  die  fint  time  of  the 
former  note  and  of  Cromwell's  refusal  to  accept  it.  He 
requested  plaintiff  to  sign,  stating  to  him  that  defendant 
would  sign  it  also.  Thereupon  plaintiff  signed  without 
adding  the  word  "  surety  "  to  his  name.  Brown  took  the  note 
to  defendant,  told  him  of  Cromweirs  refusal  to  accept  the 
first  note,  and  the  reason,  and  that  he  had  destroyed  it; 
defendant  signed  under  plaintiff's  name.  Upon  receipt  of 
the  note  Cromwell  advanced  the  money  as  agreed.  The 
referee  found  that  when  defendant  signed  the  note  he  had  no 
knowledge  that  it  was  for  the  individual  benefit  of  Brown 
and  supposed  it  was  for  the  benefit  of  the  film,  but  that  plain- 
tiff had  no  knowledge  that  defendant  was  ignorant  of  the  real 
object  of  the  note  or  that  he  supposed  it  to  be  for  the  benefit 
of  the  firm ;  that  there  was  no  communication,  understand- 
ing or  agreement  between  plaintiff  and  the  defendant  in 
regard  to  the  note  or  their  liabilities  to  each  other  as  sureties ; 
that  after  the  giving  of  the  note  Brown  absconded  and  a 
judgment  having  been  obtained  against  the  parties  to  the 
note  plaintiff  paid  it  As  conclusion  of  law^  the  referee  held 
defendant  liable  for  contribution. 

Further  facts  appear  in  the  opinion. 
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James  Z.  Woods  for  the  appellant.  The  liability  of  co-sure- 
ties to  contribution  does  not  depend  upon  any  contract  between 
the  parties,  but  rests  upon  the  right  of  the  matter.  (Norton 
V.  Coons,  2  Seld.,  33,  36,  37 ;  Barry  v.  Hafisom,  2  Kern., 
466.)  To  bar  plaintiffs  right  to  contribution  it  must  appear 
positively  or  by  legal  intendment  that  plaintiff  intended  to 
stand  as  principal  as  to  defendant.  (  Warner  v.  Price,  3 
Wend.,  397.) 

J.  McGuire  for  the  respondent.  Where  one  of  two  sure- 
ties, without  the  knowledge  of  his  co-surety  and  by  previous 
arrangement  with  the  principal  debtor,  receives  a  share  of 
a  sum  borrowed  he  is  not  entitled  to  contribution  if  obliged  to 
pay  the  debt.    {McPherson  v.  Talbot,  10  G.  &  J.,  499.) 

Chuech,  Oh.  J.  The  plaintiff  claims  that  he  was  a  co-surety 
with  the  defendant  upon  the  note  of  Brovm  of  $1,000,  which 
he  has  paid,  and  that  he  is  entitled  to  contribution.  The 
difference  of  opinion  among  the  learned  judges  who  have 
considered  the  case  is  unusual.  The  decision  of  the  referee- 
was  for  the  plaintiff  —  that  of  the  General  Term  for  the 
defendant,  but  with  one  dissenting  judge.  In  the  Commission 
of  Appeals,  four  of  the  commissioners  were  equally  divided, 
and  one  took  no  part,  so  that  of  the  eight  judges,  including 
the  referee,  who  have  passed  upon  the  case,  in  three  different 
tribunals,  they  were  equally  divided  in  opinion,  four  for  the 
plaintiff  and  four  for  the  defendant.  It  is,  therefore,  pre- 
sumable that  the  case  is  quite  evenly  balanced,  and  might, 
perhaps,  be  decided  either  way  without  violating  any  rule  of 
law.  The  difference  of  opinion  has  arisen  not  so  much  from 
a  difference  as  to  rules  of  law  as  upon  the  character  of  the 
transaction.  The  facts  are  undisputed ;  but  upon  their  proper 
construction  and  the  inferences  to  be  drawn  from  them 
depend  the  application  of  legal  principles,  and,  as  to  such 
construction  and  inferences,  it  is  quite  natural  that  lawyers 
and  judges  should  differ.  I  have  examined  the  case  with 
considerable  care  and  have  arrived  at  a  conclusion  adverse  tc 
SicKELS — ^Vol.  XXL        33 


258  Wells  r.  Millsb.  [May, 

Opinion  of  the  Ck>urt,  per  Ohitrgh,  Ch.  J. 

the  plaintifPs  right  of  recovery^  and,  withoat  elaborating  the 
sabject,  I  shall  briefly  state  the  reasons  which  have  influenced 
my  judgment. 

The  right  to  contribution  between  co-snreties  depends 
upon  principles  of  equity  rather  than  upon  contract  It  is 
well  settled  that  the  liability  exists,  although  the  sureties  are 
ignorant  of  each  other's  engagement.  (14  Ves.,  160 ;  2  Seld., 
33 ;  2  Kern.,  462.)  The  equity  springs  out  of  the  proposition 
that,  when  two  or  more  sureties  stand  in  the  same  relation  to 
a  principal,  they  are  entitled  equally  to  all  the  benefits,  and 
must  bear  equally  all  the  burdens  of  the  position.  In  such  a 
case  the  maxim  "equality  is  equity"  applies.  It  is  not 
suflScient  that  both  parties  are  sureties  —  they  must  occupy 
the  same  position  in  respect  to  the  principal,  and  without 
equities  between  themselves,  giving  an  advantage  to  one  over 
the  other.  (58  N.  Y.,  583.)  And  it  is  competent  to  prove  by 
parol  the  relation  of  the  parties,  and  that  one  surety  agreed  to 
indemnify  another,  or  any  extrinsic  facts  affecting  the  equities 
between  them.    (2  Kern.,  462.) 

The  real  question  is,  whether  the  sjime  relation  to  Brown, 
within  the  comprehensive  equitable  rule  referred  to,  did  exist 
between  these  parties.  On  the  part  of  the  plaintiff,  it  is 
claimed  that  it  is  a  case  of  ignorance  on  the  part  of  the 
defendant,  as  to  the  fact  that  the  plaintiff  was  a  surety,  and  a 
signing  on  his  part,  under  a  misapprehension  of  the  fact, 
induced  partly  by  the  representation  of  Brown,  for  which 
the  plaintiff  was  in  no  sense  responsible,  and  that  the  case  of 
Norton  v.  Go<m8  (6  N .  T.,  33)  is  controlling  in  his  favor.  To 
determine  this  we  must  analyze  the  transaction.  The  plaintiff 
and  Brown  were  co-partners,  the  latter  being  the  managing 
member,  and  the  defendant  had  done  with  the  firm,  through 
Brown,  considerable  business.  If  the  defendant  had  loaned 
the  money  upon  the  first  note  made  by  Brown,  in  the  name 
of  the  firm,  the  latter  would  have  been  liable  upon  the  well* 
settled  principle  of  mutual  agency  between  partners,  within 
the  scope  of  their  business,  although  the  money  may  have 
been  borrowed  for  Brown,  individually,  provided  the  defend- 
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ant  was  ignorant  of  that  fact,  (Story  on  Part.,  §  102.)  The 
same  principle  would  apply  in  making  the  defendant  a  snTety 
for  the  firm  upon  the  first  note  signed  by  him.  If  Brown 
might  bind  the  firm  for  money  borrowed  of  the  defendant,  he 
might  also  bind  the  firm  by  procuring  his  signature,  as  surety 
for  the  firm,  to  enable  him  to  borrow  money  of  a  third  person. 
It  was  one  of  the  usual  means  of  transacting  the  business  of 
the  firm,  and  he  had  implied  authority,  especially  as  managing 
partner,  to  do  any  thing  necessary  for  that  purpose.  If, 
therefore,  the  creditor  had  taken  the  note  in  that  form,  it  is 
very  clear  that  the  plaintiff  would  have  been  liable  upon  it, 
and  without  the  right  of  contribution  against  the  defendant. 
As  to  the  defendant,  he  would  have  occupied  the  posi- 
tion of  principal,  although  as  to  Brown  he  was  a  mere  surety. 
The  creditor  requested  that  the  form  of  the  note  be  changed 
by  having  the  members  of  the  firm  sign  their  individual 
names,  which  was  done,  and  the  defendant  again  signed  the 
note  in  that  form,  and  this  change  has  created  the  embarrass- 
ment in  the  case.  Much  stress  is  laid  upon  the  fact  that  the 
plaintiff  did  not  know  of  the  making  of  the  first  note  until 
the  new  note  was  presented  to  him,  and  that  he  then  signed  in 
fact  as  surety,  and  that  he  is  therefore  entitled  to  the  benefit 
of  that  position  within  barton  v.  Coons  (supra).  If  there 
had  been  no  other  transaction  but  the  signing  of  this  note  by 
the  plaintiff,  there  would  have  been  some  force  in  this  view. 
But  he  was  then  informed  of  the  first  note,  and  I  assume  of 
the  signing  of  it,  by  the  defendant  as  surety,  and  was  told 
that  the  creditor  desired  the  individual  signatures  of  the  firm. 
He,  therefore,  knew  the  facts  which  in  legal  effect  constituted 
the  defendant  a  surety  for  the  firm,  and  is,  therefore,  charge- 
able with  knowledge  of  the  real  position  of  the  defendant 
upon  the  first  note.  True,  the  referee  found  that  the  plain- 
tiff had  no  knowledge  that  defendant  was  ignorant  of  the  real 
object  of  the  note,  or  that  he  supposed  it  to  be  for  the  benefit 
of  the  firuL  I  construe  this  to  mean  that  he  had  no  affirma- 
tive knowledge,  and  had  not  been  informed  specifically  of 
that  ignorance.    This  is  the  only  construction  warranted  by 
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the  evidence  and  by  the  other  findings,  and  therefore  it  must 
be  presumed  to  have  been  intended.  The  plaintiff  was  bound 
to  presume  ignorance  on  the  part  of  the  defendant  from  the 
form  of  the  note  and  the  manner  of  signing  it  He  knew 
that  the  defendant  had  undersigned  a  firm  note  as  surety,  got 
up  to  raise  money,  and  the  presumption  is,  and  the  plaintiff 
wafi  bound  to  presume  it,  that  he  signed  it  with  the  intent 
and  for  the  pui-pose  which  its  form  indicated.  He  cannot 
now  say  that  he  didn't  know  that  the  defendant  was  ignorant 
of  the  real  character  of  the  note.  It  was  not  claimed  by  him 
on  the  stand,  nor  is  there  the  slightest  evidence,  that  he  sup- 
posed even  that  the  defendant  had  been  informed  that  this 
money  was  for  the  individual  benefit  of  Brown,  while  the 
facts  of  which  he  was  then  informed  indicated  that  the  defend- 
ant thought  as  he  acted,  and  that  when  the  latter  signed  the 
note  as  surety  for  the  firm  he  supposed  it  was  for  the  benefit 
of  the  firm.  Brown  told  the  plaintiff  that  the  creditor  desired 
the  change  in  the  form  of  the  note,  and  that  the  defendant 
would  sign  it,  and  the  plaintiff  was  bound  to  presume  that 
Brown  would  inform  the  defendant  of  the  reason  why  a 
change  was  desired  when  he  applied  for  his  signature,  and 
instead  of  requesting  Brown  to  enlighten  the  defendant  as  to 
the  character  of  the  loan,  or  afiixing  the  word  "  surety"  to  his 
name,  or  in  any  manner  notifying  him  of  his  real  position,  he 
impliedly  authorized  Brown  to  continue  the  deception  under 
which  the  defendant  had  acted,  not  perhaps  designedly,  but 
by  acts  which  had  that  effect.  Knowing  facts  charging  him 
with  knowledge  that  the  defendant  signed  and  intended  to 
sign  as  surety  for  him,  and  by  silence  and  implied  authority, 
having  contributed  to  induce  him  to  again  sign  in  the  same 
character,  it  is  inequitable,  in  my  judgment,  for  the  plaintiff  to 
demand  contribution,  as  much  so  as  if  the  first  note  had  been 
taken.  His  knowledge  and  acts  amount  to  an  authority  and  a 
ratification  of  all  that  Brown  said  and  did  to  and  with  the 
defendant.  It  cannot  be  said  in  any  just  or  legal  sense  that 
the  defendant  occupied  the  same  relation  to  Brown  that  the 
plaintiff  did  in  respect  to  this  note.    Brown  had  made  a  firm 
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note  as  a  partnerehip  agent.  When  informed  of  it  tlie  plain- 
tiff  did  not  object  to  the  use  of  the  firm  name  for  that  pur- 
pose, nor  to  continue  his  liability  in  anj  form  \?hich  his 
partner  desired,  and  omitted  all  precautions  calculated  to 
inform  the  defendant  of  the  true  state  of  facts,  and  whether 
intended  or  not,  his  conduct  was  calculated  to  induce  the  belief, 
on  the  part  of  the  defendant,  tliat  he  was  a  principal  with 
Brown,  and  the  change  in  the  form  of  the  note  does  not, 
under  the  circumstances,  alter  the  legal  aspect  of  the  case. 

I  do  not  deem  it  necessary  to  consider  the  effect  (if  any) 
which  should  be  given  to  the  fact  that  the  money  was  paid 
into  the  firm  to  the  credit  of  Brown. 

I  am  in  favor  of  affirming  the  order  of  the  General  Term. 

All  concur. 

Order  affirmed    Judgment  absolute  against  appellant 


The  ^Nu.oasa  Falls  Suspension  BsmGE  Cohpanx^  Appellant, 
V.  Henrt  Bachman,  Administrator,  etc..  Respondent 

Where  the  owner  of  land  lays  the  same  out  into  lots  and  streets,  makes 
and  files  a  map  or  plot  thereof,  and  sells  and  conveys  lots  by  the  map 
bounded  upon  the  streets,  as  delineated  thereon,  this  does  not  necessarilj, 
and  without  other  facts,  make  the  streets  so  laid  out  public  highwaysi 

To  constitute  a  public  highway  by  dedication,  tjiere  must  not  only  be  a 
setting  apart  and  a  surrender  to  the  public  use  of  the  land  by  the 
owner,  but,  also,  an  acceptance  and  formal  opening  by  the  proper 
authorities,  or  a  user. 

The  acts  and  declarations  of  the  landowner  must  be  unmistakable  in  their 
purpose,  and  decisive  in  their  character,  showing  the  intent  to  dedicate 
the  land  absolutely  and  irrevocably  to  the  public  use. 

Upon  a  map,  made  and  filed,  of  lands  in  the  village  of  N.  F.,  so  laid  out, 
was  a  statement  and  reservation  as  to  a  portion  of  the  streets  and 
avenues,  to  the  effect  that  they  were  laid  out  not  only  with  reference  to 
public  use,  but  for  the  use  of  hydraulic  establishments,  and  the  pro- 
prietors &eref ore  reserved  a  discretionary  power  to  direct  how  much 
and  what  part  of  said  streets  should  be  used  for  canals  and  races,  and 
what  part  appropriated  to  public  use.  In  an  action  for  trespass  against 
the  village  superintendent,  in  entering  upon  a  part  of  a  street  as  to 
which  the  reservation  applied,  cutting  down  trees,  etc.,  for  the  purpose 
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irrerocmU  J  to  the  public  ok, 

the  ovBCf*  was  ■rcgwmy  to  a  oompkte  dooatioa;  that,  bcfc 

he  eomUL  acquire  aaj  tigk^  or  tahe  aaj  caaeaMat  — der  Ac  qiiiBliint  or 

propoaed  dodicatkai,  llie  aaKOil  aad  ifinri*iinT  of  tke  itnajrlwi  vai 

rcqairvd. 

The  origmal  HMp  waa  filed  in  1832.  In  1861.  uoder  the  ifaemd  ri^i»  a 
new  Bii4>  was  filed,  upon  which  the  Xpcic*  m  fao  was  aol  deSneaicdaaa 
ftreet;  op  to  tfaiatime  thcrchad  been  no  occupation  bj  aaf  pidific  otert 
act,  or  waxy  mee  aa  ahi|^waj,  or  aay  act  aaiiiiniaft  to  lamgaiae  or  aeeqiC 
an  J  dedication,  abtolnte  or  qoalified,  of  that  part  of  the  sirecc,  aaYea 
Ibnnal  rearfntion  of  the  Tillage  tnateeadpclaring  the  same  a  pnblichi^ 
way;  the  entry  by  defendant  was  after  filing  the  newmapi  Iktd^  that» 
aside  from  the  reaerration,  the  proprietora  had  a  perfect  rig^t  to  recall 
the  dofiatkm,  which  haTing  been  done,  the  aetioB  wooid  Bcl 

Declarations  of  plaintilTs  treasurer,  and  one  of  ita  diredon^  eonacating 
to  and  directing  the  cutting  down  of  the  trees  and  opming  the  street 
were  admitted  as  evidence  on  the  part  of  defendant,  under  objection. 
mdd,  error;  that  the  officer,  nmpljr as  such,  was  not  authorized  to  speak 
for  and  bind  the  corporation,  and,  without  further  eridenoe  of  his 
sothorit  J,  his  dccUuations  were  incompetent. 

(Argued  April  28, 1876;  dedded  May  23, 1876.) 

Appeal  from  jndgment  of  the  Grenend  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  affinning 
a  jndgment  in  favor  of  defendant,  entered  upon  the  r^p<»ri  of 
a  referee. 

This  action  was  fen*  trespass,  alleged  to  have  been  conmiitted 
by  Peter  D.  Bachman,  defendant's  intestate,  who  was  the  origi- 
nal defendant,  upon  lands  of  the  plaintiff,  situate  in  the  vil- 
lage of  Niagara  Falls. 

It  was  claimed  bj  defendant  that  the  loeua  in  qtso  was  a 
public  highway,  and  that  said  Bachman,  as  supOTintendent 
of  the  village,  entered  thereon,  cut  down  trees,  dug  up  the 
soil,  etc.,  for  the  purpose  of  making  and  grading  t^e  street, 
which  was  the  trespass  complained  of. 

In  1833,  Augustus  Porter  and  Peter  B.  Porter,  being  joint 
owners  of  lands  within  the  now  corporate  bounds  of  said 
village,  lying  along  the  west  bank  of  the  Niagara  river,  caused 
the  same  to  be  laid  out  into  lots,  streets  and  avenues,  and 
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caused  a  map  thereof  to  be  made  and  filed.  New  maps  were 
made  and  filed  in  1834,  1836  and  1861 ;  the  proprietors  sold 
the  lots,  referring  to  the  maps  and  bounding  upon  the  streets 
and  avenues  delineated  thereon.  Upon  the  maps  of  1836  and 
1361  was  the  following  note:  "The  several  streets  and 
avenues  laid  out  in  this  village,  between  Main  street  and  the 
river,  and  between  Buffalo  street  and  ,the  river,  have  been  so 
laid  out  by  the  proprietors,  not  only  with  reference  to  public 
use  and  travel,  but  with  reference  to  the  particular  use  and 
convenience  of  hydraulic  establishments  already  erected  or 
which  may  hereafter  be  erected.  They,  therefore,  reserve  to 
themselves,  their  heirs  and  assigns,  a  discretionary  power  to 
direct  how  much  and  what  part  of  said  streets  and  avenues 
shall  be  used  for  canals  and  races,  and  how  much  and  what 
parts  thereof  appropriated  to  public  use." 

On  said  map  of  1861  was  an  additional  note,  a  portion  of 
which  is  as  follows :  "  Eemark.  This  map  exhibit  the  changes 
required  to  be  made  by  the  construction  of  railroads  and 
hvdraulic  canal." 

Main  street  referred  to  ran  north  and  south,  parallel  with 
the  general  coui-se  of  the  river.  Between  that  and  the  river, 
and  running  parallel  with  Main  street,  was  Canal  street. 
Another  street  ran  east  and  west,  at  right  angles  with  Main 
and  Canal,  named  on  the  first  map  Hill  street,  on  the  subse- 
quent maps  Niagara  street ;  on  the  maps,  prior  to  1861,  it  was 
laid  out  as  running  to  the  river,  on  the  map  of  1861  it  was 
delineated  as  only  extending  to  Canal  street  The  loct^  in 
quo  was  that  portion  of  said  street,  as  it  appeared  on  the 
original  maps,  between  Canal  street  and  the  river.  Prior  to 
the  alleged  trespass  Niagara  street,  east  of  Canal,  had  been 
opened  and  worked,  the  lots  adjoining  had  been  sold,  houses 
built  thereon,  and  the  street,  for  over  twenty  years,  had  been 
used  as  a  public  highway.  Niagara  street  west  of  Canal  street 
had  never  been  opened  and  worked,  it  was  sparsely  covered 
with  forest  trees,  and  a  high  ridge  crossed  it  which  had  to  be 
graded  down  to  make  it  passable  as  a  street.  In  1861,  with 
tiie  consent  of  the  proprietors,  a  ditch  had  been  dug  by  the 
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village  along  the  north  line  of  Niagara  street,  west  of  Canal, 
for  the  purpose  of  carrying  off  the  water  from  said  street,  east 
.  of  Canal.  The  lands  west  of  Canal  and  south  of  Niagara  were 
inclosed ;  north  of  Niagara  they  were  not  inclosed  but  left 
open  to  the  public.  In  1853  the  trustees  of  the  village  who, 
by  its  chai-ter,  were  commissioners  of  highways,  adopted  an 
ordinance  declaring  Niagara  street  to  be  open  as  a  highway  in 
accordance  with  the  map  of  1836,  westerly  to  Water  street,  a 
street  delineated  on  said  map,  west  of  Canal  street  and  along 
the  bank  of  the  river.  By  the  amended  charter  of  the 
village  of  1866  (§  7,  chap.  149,  Laws  of  1866)  it  was  declared 
that  all  streets,  etc.,  laid  down  upon  the  map  of  1861  "now 
open  to  and  used  and  traveled  upon  by  the  public,  to  the 
extent "  they  are  so  opened  and  used,  should  be  deemed  and 
were  public  highways,  and  whenever  any  of  such  streets  shall 
be  further  opened  to  the  public  and  such  further  opening 
thereof  duly  accepted  by  the  trustees  of  said  village,  and  the 
same  as  so  further  opened  and  adopted  shall  be  by  them  declared 
public  highways,  the  same  shall  to  the  extent  of  such  further 
opening  and  adoption  thereupon  be  deemed  and  hereby  are 
declared  to  be  thereafter  public  highways,  etc. 

In  1867  plaintiff,  a  corporation  incorporated  for  the  pui^ 
pose  of  building  and  maintaining  a  bridge  across  tlie  Niagara 
river  by  proceedings  under  its  charter  acquired  title  to  that  por- 
tion of  the  lands  so  mapped  out,  lying  west  of  Canal  street, 
including  the  locics  in  qtco.  By  the  order  of  the  court  in  such 
proceedings  the  title  acquired  was  declared  to  be  subject  only 
to  the  rights  of  the  public  in  the  street  passing  through  the 
lands  described  as  laid  down  on  the  map  of  1836,  with  alterar 
tions  made  in  1861.  On  June  9, 1868,  the  village  trustees 
adopted  a  resolution  directing  that  all  obstructions  caused  by 
trees  standing  within  the  line  of  Niagara  street,  between 
Canal  and  Water  streets,  be  removed,  and  that  the  same  be  put 
in  condition  for  use,  and  by  resolution  of  June  15, 1868,  the 
village  superintendent  was  directed  to  remove  such  trees  as 
he  might  deem  necessary.  In  pursuance  of  said  resolutions 
said  Bachman  cut  down  and  carried  away  several  trees,  and 
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excavated  for  the  purpose  of  grading  the  street,  which  was 
the  trespass  complained  of. 

Upon  the  trial  of  the  cause  the  referee  allowed  defendant 
to  prove,  nnder  objections  and  exceptions,  various  statements 
and  declarations  of  Delos  De  Wolf,  plaintiJFs  treasurer  and 
one  of  its  directors,  in  substance  consenting  to  the  opening  of 
the  street  and  directing  defendant  and  others  engaged  to  go  on 
with  the  work.    Further  facts  appear  in  the  opinion. 

The  referee  found  the  locus  in  qiw  was  a  public  highway, 
and  that  Bachman  had  a  right  to  enter  thereon,  and  do  the 
work  necessary  to  remove  obstructions  and  improve  the  street. 

A.  Perry  for  the  appellant.  The  referee  erred  in  deciding 
that  the  strip  of  land  called  Niagara  street,  west  of  Canal 
street,  was  a  public  highway.  (1  K.  S.,  621,  §  100 ;  3  Kent's 
Com.,  419, 451 ;  Washb.  on  E.  and  S.,  173  [m.  p.  126]  ;  id.,  180 
[m.  p.,  133] ;  WaU  v.  Trappy  2  Kich.,  136 ;  Cribson  v.  Durham^ 
8  id.,  85 ;  Ca/rvon  v.  Dozey^  3  Jones  L.  E.  [N.  C],  23 ;  Oerv- 
Ueman  v.  Sovley  32  HI.,  271 ;  Oreene  v.  Ohdaeay  24  Pick.,  71 ; 
Child  V.  Chappdly  9  N.  Y.,  257 ;  Holdane  v.  Trvsteea^  etc.j 
21  id.,  474 ;  Carpenter  v.  (hoynny  35  Barb.,  395 ;  MoMannis 
V.  BuUeVy  51  id.,  436 ;  RoberU  v.  Karr^  1  Campb.,  262,  note; 
Lethbridge  v.  Winter^  id.,  263  ;  Comm,  v.  Newbury^  2  Pick., 
51 ;  Durgin  v.  Lowell^  3  Al.,  398 ;  Ward  v.  Davis^  3  Sandf ., 
502 ;  ScoU  v.  State,  1  Sneed,  629 ;  Biasdl  v.  N.  T.  C.  R.  R. 
Co.y  23  K  Y.,  61 ;  Clements  v.  ViUage  of  West  Troy,  16 
Barb.,  251 ;  Bowers  v.  Suff.  Manuf.  Co.,  4  Cush.,  332 ; 
Trustees,  etc,,  v.  Otis,  37  Barb.,  50;  OovMy.  Glass,  19  id., 
179 ;  Hocle  v.  Attomey-Oeneral,  22  Ala.,  190 ;  Ward  v.  Davis, 
3  Sandf.,  502 ;  City  of  Oswego  v.  Oswego  G.  Co.,  2  Seld., 
257 ;  Underwood  v.  Stuyveswnt,  19  J.  R.,  186 ;  Lee  v.  Village 
of  Sandy  SiU,  40  N.  Y.,  442.)  The  strip  of  land  was  never 
laid  out  or  dedicated  as  a  highway.  (1  B.  S.,  513,  §  55 ;  id., 
525,  §  125 ;  Woolsey  v.  Tompkins,  28  Wend.,  324 ;  Fit(^  v. 
Comrs.,  etc,,  22  Wend.,  132 ;  People  v.  Comrs.,  etc.,  27  Barb., 
94 ;  Stewart  v.  WaUis,  30  id.,  344 ;  People  v.  Hynds,  30  K 
Y.,  470 ;  Miller  v.  Brown,  56  id.,  883 ;  Christy  v.  N&votm,  60 
SicKKLs  —  Vol.  XXL        34 
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Barb.,  332 ;  McM<mni%  y.  BuUer^  51  id.,  436.)  There  has  been 
no  express  and  uneqaivocal  user  of  the  land  in  question  as  a 
street  or  highway.  (40  N.  Y.,  442 ;  WoJder  v.  B.  <md  S.  Z. 
R.  E.  Co.,  416  id.,  686 ;  Wright  v.  Lukey,  3  Gush.,  295.) 
The  superintendent  had  no  power  to  bind  the  village.  (87 
Barb.,  50 ;  Stoite  of  Mai/ne  v.  Bradley y  40  Me.,  154.)  By 
making  and  filing  the  map  of  1861  the  Porters  revoked  any 
dedication  which  they  had  intended  to  make  of  the  locos  m 
quo.  (40  N.  Y.,  442;  21  id.,  474.)  The  referee  erred 
in  receiving  in  evidence  the  declarations  of  the  treasurer  and 
one  of  plaintiffs  directors.  {Soper  v.  B.  <md  R.  R.  R.  Co., 
19  Barb.,  310 ;  Bh.  of  Monroe  v.  Field,  2  HiU,  445  ;  Ward  v. 
Davis,  3  Sandf.,  502 ;  Ma/rhle  v.  Whitaiey,  28  N.  Y.,  397,  307 ; 
Babcock  v.  Lamb,  1  Cow.,  238 ;  2  R.  S.,  407,  §  8 ;  V.  S.  Pldgs. 
470.) 

H.  If.  Oriffiih  for  the  respondent.  The  locus  in  quo  was 
properly  held  to  be  a  public  highway.  {Hunter  v.  Trtcstees, 
etc.,  6  Hill,  411 ;  Child  v.  ChappeU,  6  Seld.,  256 ;  Bew  v. 
MiUs,  21  Wend.,  290;  4  Kent.,  129,  130,  519;  3  id.,  566, 
note ;  Aug.  on  Highways,  §§  141,  142 ;  2  Greenl.  on  Ev.,  § 
654 ;  Clements  v.  West  Troy,  10  How.  Pr.,  199 ;  BisseU  v.  JT. 
T.  a  R.  R.  Co.,  26  Barb.,  634;  23  N.  Y.,  64;  21  id.,  474; 
23  Barb.,  123 ;  Thompson  on  Highways,  56,  57 ;  JSickok  v. 
Trustees,  etc.,  41  Barb.,  130.) 

Per  Curiam.  The  referee  has,  to  a  great  extent,  substi- 
tuted a  statement  of  the  evidence  for  a  report  of  the  facts  as 
required  by  statute.  He  has  found,  as  a  conclusion  of  law,  that 
the  locus  in  quo  was  a  public  highway  at  the  time  of  the  entry, 
and  the  removal  of  the  trees  and  gravel  by  the  intestate,  then 
an  overseer  of  highways ;  but  he  S  not  Lnd  any  fact  from 
which  the  conclusion  necessarily  results.  The  disputed  ques- 
tion of  fact  was  whether  a  highway  legally  existed  at  the  place, 
at  the  time  of  the  alleged  trespass.  There  was  no  proof 
that  the  land  had  been  appropriated  and  occupied  by  the 
public,  by  authority  of  law  and  without  or  against  the  assent 


1870.]   Niagara  Faixb  8v«p.  Bbidgx  Co.  v.  Bachkan.       267 

Opinion  of  the  Court,  per  Ouriam. 

of  the  owner,  as  and  for  a  highway.  There  were  no  steps 
taken  by  the  Tillage  or  town  authorities  to  acquire  a  title  to 
the  property  as  agamrt  the  proprietors  and  subject  it  to  » 
easement  as  a  pnblic  highway  under  the  statutes  regulating 
the  laying  out  and  opening  highways  and  public  streets. 
Neither  was  there  any  evidence  that  the  locus  m  quOy  had  at 
any  time  been  opened  or  used  as  a  highway,  or  that  the  public 
had  acquired  an  easement  by  prescription.  The  referee  finds 
that  this  part  of  Niagara  street,  although  open  to  the  public, 
because  not  inclosed,  had  not  been  opened  as  a  highway,  and 
had  not  been  and  could  not,  in  its  natural  state  and  as  it  then 
was,  be  used  for  the  ordinary  purpose  of  a  highway. 

The  claim  is,  that  the  land  had  been  dedicated  by  the  owner 
to  the  public  as  and  for  a  highway,  and  that  the  dedication  had 
been  accepted  by  the  proper  authorities,  and  that  thus  the 
locus  in  quo  had  become  a  public  highway,  with  the  assent  of 
the  owner  and  by  the  act  of  the  public  officials.  If  the  evi- 
d^ice,  either  as  reported  by  the  referee  or  as  appearing  upon 
the  record,  would  have  justified  the  finding  as  a  fact  such 
dedication  and  occupation,  the  judgment,  so  far  as  this  point 
is  concerned,  inay  be  sustained,  notwithstanding  the  infirmi- 
ties of  the  report.  Every  reasonable  intendment  may  be 
made  in  support  of  a  judgment.  The  evidence  and  the  find- 
ings of  the  referee  show  that,  as  between  the  original  pro- 
prietors of  the  land  and  those  to  whom  conveyances  had 
been  made  of  lands  upon  the  line  of  what  is  claimed  as  a 
street  west  of  Hain  street,  the  latter  were  entitled  to  a  right 
of  way  and  a  passage.  But  this  was  a  private  right  and  did 
not  necessarily,  and  without  other  facts,  make  the  way  a  public 
way,  subject  to  the  control  of  the  highway  officers,  or  make 
its  support  and  maintenance  a  public  charge.  If  it  was  a 
public  highway  the  responsibility  for  its  proper  repairs  and 
support  was  upon  the  public ;  and  the  duty  was  never  assumed 
or  undertaken  or  attempted,  except  by  the  commission  of  the 
acts  for  which  this  suit  is  brought.  The  existence  of  Niagara 
stre^  as  a  public  highway  east  of  Canal  street  was  clearly 
established.     It  had  been  used  and  occupied  as  a  public  higfar 
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way,  with  the  assent  of  the  original  owner  of  the  land,  for 
many  years,  and  the  fact  of  its  absolute  surrender  to  and 
acceptance  by  the  public  was  undisputed.  The  only  act  of 
dedication  of  any  part  of  the  street  to  the  public  use,  other 
than  the  acquiescence  in  its  actual  use,  was  the  making  and 
filing  of  a  plot  of  the  ground,  with  the  street  laid  down 
thereon,  by  the  owner,  and  the  sale  and  conveyance  of  lots  by 
the  plot  and  bounded  upon  the  streets  afi  deKneated  thereon. 
But  upon  the  maps  and  plots  filed  there  was  an  express  quali- 
fication and  reservation  of  rights  in  respect  to  the  streets  and 
avenues  as  laid  down  between  Main  street  and  the  river, 
including  the  locics  m  qiw,  and  while  cast  of  Main  street, 
Niagara  street,  actually  occupied  and  improved  as  a  highway 
by  the  town,  and  subsequently  by  the  village  authorities,  was 
dedicated  absolutely,  there  was  no  such  absolute  surrender 
and  dedication  to  the  public  use  of  the  streets  west  of  Main 
street.  It  was  in  terms  declared,  and  subject  to  the  declara- 
tion grantees  accepted  their  conveyances  and  the  public 
enjoyed  any  easement  in  the  premises,  that  the  streets  and 
avenues  between  Main  street  and  the  river  had  been  laid  out 
by  the  proprietors,  not  only  with  reference  to  public  use  and 
travel,  but  also  with  reference  to  the  particular  use  and  con- 
venience of  the  hydraulic  establishment  existing  or  thereafter 
to  be  erected ;  and  they  in  terms  reserved  to  themselves,  their 
heirs  and  assigns  a  discretionary  power  to  direct  how  much 
and  what  parts  of  said  streets  and  avenues  should  be  used  for 
canals  and  races,  and  how  much  and  what  parts  thereof  appro- 
priated to  public  use.  Under  the  reserved  right,  a  revised 
map  was  filed  in  1861,  exhibiting  the  changes  made  necessary 
by  the  construction  of  raiboad  and  hydraulic  canal,  and  con- 
tinuing the  original  reservation,  on  which  map  Niagara  street 
is  not  delineated  or  laid  down  as  a  street.  West  of  Canal 
street,  up  to  that  time,  there  had  been  no  occupation  by  any 
public  act,  or  use,  as  a  highway,  or  by  any  act  other  than 
a  formal  resolution  of  the  village  trustees,  declaring  the  same 
a  public  highway,  assuming  to  recognize  and  accepting  any 
dedication,  absolute  or  qualified,  of  this  part  of  the  street^ 
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and  the  proprietors  had  the  perfect  right,  aside  from  the 
resersratioiij  to  recall  the  donation.  To  constitnte  a  public 
highway  by  dedication,  there  must  not  only  be  an  absolute 
dedication,  a  setting  apart  and  a  surrender  to  the  public  use  of 
the  land  by  the  proprietors,  but  there  must  be  an  acceptance 
and  a  formal  opening,  by  the  proper  authorities  or  a  user. 
(Fonda  v.  Barst^  2  Keyes,  48 ;  S.  C,  2  Abb.  Ct.  of  App. 
Cas.,  155  ;  Holdane  v.  Cold  Sprmg^  21  N.  Y.,  474 ;  Oswego 
V.  Oswego  Ccmal  Co.^  2  Seld.,  257.)  The  first  act  is  the  dedi- 
cation, the  voluntary  donation  by  the  owner  of  the  land,  and 
the  public  can  only  accept  that  which  has  been  donated,  and 
the  acceptance  must  be  secwndumformam  donij  and  if  they 
cannot  take  according  to  that,  they  cannot  take  at  all.  {Staf- 
ford V.  Coyney^  7  B.  &  C,  257 ;  Poole  v.  Huahinson^  11  M. 
&  W.,  827.)  The  dedication  must  be  made  with  intent  to 
dedicate.  {Ba/rraclough  v.  Johnson^  8  A.  &  E.,  99.)  The 
acts  and  declarations  of  the  land  owner  indicating  the  intent 
to  dedicate  his  land  to  the  public  use  must  be  unmistakable 
in  their  purpose  and  decisive  in  their  character  to  have  the 
effect  of  a  dedication.  (Wash,  on  Ease.,  182.)  In  this  case 
the  owners,  by  their  acts  and  declarations,  negatived  the 
intention  of  dedicating  the  locus  in  quo^  absolutely  and 
irrevocably,  to  the  public  use,  and  thus  destroyed  the  force 
and  effect  usually  given  to  maps  and  plots  of  land  made  under 
similar  circumstances,  as  evidence  of  an  intent  to  dedicate,  or 
of  an  actual  dedication  of  land  to  the  public.  The  maps  and 
plans,  in  connection  with  the  explanatory  addenda  and  reserva- 
tion, do  not  show  a  present  and  actual  dedication  of  any  part  of 
the  streets  and  avenues  west  of  Main  street.  Before  the  public 
could  acquire  any  rights  or  take  any  easement  under  the  qualified 
or  proposed  dedication,  and  set  apart  and  improve  any  part  of 
the  streets  as  public  highways,  the  assent  and  direction  of  the 
proprietors  was  required.  Some  further  act  and  declaration 
by  the  owners  was  necessary  to  complete  the  donation  of  any 
part  of  the  lands  within  the  limits  mentioned  for  a  public 
highway.  When  so  donated  and  occupied,  the  right  of  the 
owners  was  subject  to  the  public  easement  and  the  rights  of 
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the  public  over  the  lands  so  dedicated.  The  maps  and  plans, 
with  the  explanatory  and  quaUfjing  notes,  taken  together 
look  to  a  future  act  to  constitute  a  donation  or  setting  apart 
of  the  streets,  or  any  part  of  them,  to  the  public  use.  The 
public  could  only  take  and  occupy  such  streets  as  the  pro- 
prietors should  thereafter  direct.  Until  such  further  act,  by 
the  terms  of  the  reserv^ation,  the  owners  reserve  to  themselves, 
and  their  heirs  and  assigns,  the  absolute  right  to  control  and 
direct  the  use  of  the  premises,  a  power  entirely  repugnant  to, 
and  destructive  of,  any  supposed  dedication.  The  locus  in  quo 
was  not  tendered  or  donated  to  the  public  to  be  occupied  and 
enjoyed  at  their  option,  and  as  they  should  elect.  The  bridge 
company  succeeded  to  and  were  the  grantees,  by  operation  of 
law,  of  the  original  proprietors,  and  were  possessed  of  all  the 
title  to,  and  interest  in,  the  locus  m  qtu>j  and,  as  the  successors 
to  the  title  of  the  original  owners,  had  the  right  to  direct 
what  parts  should  be  used  as  a  public  highway.  There  was 
no  evidence  that  the  public  had  acquired  any  right  to  use,  or 
had  used,  the  Iocim  in  quo  as  a  highway,  or  thatthe  proprietors 
had  completed  its  dedication,  by  directing  what  parts  should 
be  used  by  the  public  prior  to  the  acquisition  of  the  title  by 
the  plaintiff.  Hence  the  admissions  and  declarations  of  Mr. 
DeWoK,  if  authorized  to  speak  for  the  company,  were  material, 
and  the  referee,  as  if  relying  upon  his  declarations  as  evidence 
of  a  consent  that  the  entire  street  as  laid  down  upon  the  map 
had  been  dedicated  to,  and  might  be  taken  by,  the  public  for 
the  purpofles  of  a  highway,  has  found  his  declarations  as  proved. 
The  admission  of  such  declarations  was  error.  They  were 
not  competent  and  should  have  been  excluded,  without  further 
evidence  of  his  authority  to  represent  and  bind  the  plaintiff. 
The  referee  has  evidently  given  effect  to  the  declarations,  as 
evidence  that  the  locus  in  quo  was  a  part  of  the  public  high- 
way, by  the  donation  and  assent  of  the  proprietors,  by  which 
that  which  was  left  uncertain  by  the  notes  upon  the  maps 
and  plans  as  to  the  parts  of  the  street  which  might  be 
taken  and  used  by  the  public,  had  been  made  certain  and 
definite  and  the  whole  street  had  been  dedicated.    The  «rror 
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waB  not  harmless  in  view  of  the  effect  evidently  given  the  evi- 
dence by  the  referee. 

In  Whitney  *r.  ^ilkms,  in  which  we  are  furnished  with  an 
opinion  in  mannscript  by  Judge  Daniels,  a  highway  existed 
by  prescription  through  Canal  street,  as  laid  down  on  the  map 
and  independent  of  the  dedication  now  relied  upon. 

There  may  be  other  evidence  to  establish  the  existence  of  a 
highway  and  that  the  intestate  was  in  the  lawful  discharge  of 
his  duties  in  doing  the  acts  complained  of,  which,  unless  the 
parties  conclude  that  the  litigation  is  profitless  and  not  worth 
further  continuance,  may  be  produced  upon  another  trial. 
But  upon  the  case  made  and  for  want  of  proof  of  the  dedica- 
tion of  the  loctis  in  quo  as  a  public  street,  or  other  competent 
evidence  establishing  the  existence  of  the  highway,  and  for 
error  in  admitting  in  evidence  the  declarations  of  Mr.  DeWolf 
against  the  company,  the  judgment  must  be  reversed  and  a 
new  trial  granted. 

All  concur. 

Judgment  reversed. 


Thb  I^ational  Bank  of  Nbwbubgh,  Sespondent,  v.  Daniel 

Smiih,  Appellant. 

Where,  after  the  maturity  of  a  promiasoiy  note  held  by  a  bank,  and  due 
protest  and  notice  thereof,  the  maker  makes  a  general  deposit  in  the 
bank  of  an  amount  sufficient  to  pay  the  note,  this  does  not  of  itself,  as 
between  the  bank  and  an  indorser,  operate  as  a  payment.  In  the 
absence  of  any  express  agreement  or  directions,  it  is  optional  with  the 
bank  whether  or  not  to  apply  the  money  in  payment;  it  is  under  no 
legal  obligation  00  to  do. 

(Argued  April  28,  1876;  decided  May  28, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department  affirming 
a  judgment  in  favor  of  plaintifE,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury. 

This  action  was  upon  a  promissory  note  made  by  one 
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the  puT  sff         '.^'■'T^^^  ^^  discounted  by 

with  -*     .^-^-<ii4^  ^^ 

look  '^^-  ''^^'^'^       .  ;v/^<^a«  February  liT,  1874 ;  waa 

of  '  ^up'^'      ^M^^tedf^^  notice  served  on  defendant. 

pi-  ^'flte  ^*'^  ^''^'^ft  GeoTgd  bad  ten  dollars  and  f  orty- 

r  p^^fe  ^^^    'tin  ^^  plaintiff's  bank.    He  deposited 

^^^'^ nts^^^^^4:  ^rAichwaa  credited  to  him;  no  direo- 

*^^}iar(^  ^  ^  to  the  application  thereof.     The  note  was 

.   ^  ife^  ^^^ tjjs  account,  it  being  the  practice  not  to  so 

otd^^^  ^iKjcount  is  good  for  the  note  at  the  time  it 

0B  ^^f^ji  4, 1874,  another  note  made  by  George,  payable 

O'^  ^g  5ank,  and  falling  due  on  that  day,  was  presented 

^^     xrtti&o.%  ^^  P*^^  ^y  plaintiff,  and  charged  up  in  George's 

Q  p.  Brown  for  the  appellant.  An  indorser  of  a  promis- 
j^note  holds,  as  to  the  maker,  the  relation  of  a  surety. 

/gjies  on  Bills,  190 ;  3  Kent's  Com.,  112  ;  Wood  v.  Jeff.  Co. 

Shy  9  Cow.,  206  ;  Snyder  v.  We%tfaU,  4  Hill,  216 ;  GriffMi  v. 
Seed,  21  Wend.,  304 ;  Nat.  Bk.  of  FishhiU  v.  SpdgU,  47 
If.  T.,  668.)  Plaintiff  was  bound  to  apply  towards  the  pay- 
ment of  the  note  in  suit  all  available  means  under  its  control. 
{Gary  v.  Ccmnon,  3  Ire.  Eq.,  64 ;  PraM  v.  AdamSj  7  Paige, 
615  ;  Cla/rJc  v.  Ely^  2  Sandf.  Ch.,  166  ;  WmgU  v.  Austin, 
m  Barb.,  13 ;  Edaon  v.  DiUage,  17  K  T.,  158 ;  King  v. 
Baldwin,  2  J.  Ch.,  554 ;  Hays  v.  Wan^d,  4  id.,  123 ;  WrigU 
V.  Austin,  56.  Barb.,  13 ;  uEtTia  I^at.  Bk.  v.  Fov/rih  Nat. 
Bk.,  46  N.  T.,  82,  88 ;  Eim^  v.  Johnaon,  17  J.  K.,  384 ; 
Baker  v.  Stackpole,  9  Cow.,  436 ;  47  N.  T.,  668 ;  2  Pet, 
543  ;  Coml.  Bk.  of  AThamy  v.  Hughes,  17  Wend.,  94 ;  U.  S. 
Bk.  V.  Smith,  11  Wheat.,  171 ;  Pars,  on  Bills,  436.) 

Samuel  Ha/nd  for  the  respondent.  The  deposit  of  March 
second  was  not  a  payment  of  the  note  in  suit.  {Kingston  Bk. 
y.  Gay,  19  Barb.,  459.)  It  was  not,  without  an  actual  demand 
of  payment,  a  legal  set-off  against  the  note  in  suit.    {Downer 
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▼.  Phcmix  BK,  6  Hill,  297 ;  Payne  v.  Gardner^  29  K  T., 
146.)  It  waj9  optional  with  the  bank  whether  to  apply  this 
deposit  to  the '^payment  of  the  note  in  suit.  {Marsh  y.  Oneida 
Central  £k.j  34  Barb.,  298.)  Defendant's  liability  became 
fixed  by  the  protest,  and  could  not  be  discharged  by  any  deal- 
ings between  the  maker  and  plaintiff  which  did  not  deprive 
defendant  of  any  remedy  against  the  maker  on  the  note. 
{Beardsley  v.  Warner^  6  Wend.,  610 ;  Pitts  v.  Congdon^  2 
Comst.,  352 ;  Ilurd  v.  ZitUej  12  Mass.,  503 ;  Pring  y. 
Clarksonj  1  B.  &  C,  14;  Boas  y.  JoneSy  U.  S.  S.  C,  Sept. 
10, 1875:) 

Per  Ouria/m.  When  the  note  in  suit  was  protested  and 
the  liability  of  the  defendant  as  indorser  fixed,  there  were  no 
funds  appropriated  for  the  payment  of  the  same.  The  general 
deposit  of  money  afterwards  without  regard  to  the  note  did 
not,  of  itself,  operate  as  a  payment.  On  the  contrary,  as  there 
was  no  agreement  that  the  money  deposited  was  to  be  appro- 
priated for  such  a  purpose,  the  act  itself  indicates  that  there 
was  no  intention  by  the  depositor  or  the  plaintiff  to  apply  it 
upon  the  note.  The  subsequent  disposition  of  the  money, 
without  any  objection,  confirms  the  inference  that  there  was 
no  design  thus  to  appropriate  it.  If  such  had  been  the  inten- 
tion no  reason  exists  why  a  check  should  not  have  been  given 
for  the  amount  of  the  note  in  suit  and  the  note  taken  up  or  at 
least  a  charge  made  for  the  same  upon  the  maker's  account. 
In  the  absence  of  any  express  directions  or  an  agreement  to 
that  effect,  it  was  optional  with  the  bank  whether  it  should 
apply  the  money  or  not  upon  the  note  in  suit,  and  it  was 
under  no  positive  legal  obligation  to  do  so.  {Ma/rah  v. 
Oneida  Central  Bankj  34  Barb.,  298 ;  Pitts  v.  Congdon^  2 
Comst.,  352 ;  Beardsley  v.  Wanmer^  6  Wend.,  611.) 

The  question  is  not  presented  whether  the  rights  of  the 
parties  would  have  been  changed,  if  the  maker  of  the  note 
had  to  his  credit  on  account  sufficient  to  meet  the  note  when 
it  matured,  and  the  authorities  cited  on  this  subject,  therefore, 
have  no  application. 

SiCKELs — ^You  XXL        85 
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The  note  haying  been  duly  protested  and  no  act  done  by 
the  plaintifi,  which  discharged  the  liability  of  the  indorser,  Ihe 
judgment  must  be  aflSnned. 

All  concur. 

Judgment  affimied. 


gj      KrrnE  Meesebau,  Administratrix,  etc.,  Eespondent,  v.  The 
Phcsnix  Mutual  Life  Insurance  Compant,  Appellant. 

The  facts  that  a  person  is  authorized  by  a  foreign  life  insurance  company 
to  solicit  and  take  applications  for  insurance,  to  issue  and  deliver  poli- 
cies and  to  receive  premiums,  and  deliver  receipts  for  them,  do  not,  sb 
matters  of  law,  constitute  him  a  general  agent  of  the  company,  author- 
ized to  waive  conditions  in  a  policy  as  to  payment  of  premiums. 
(Church,  Ch.  J.,  Ahdrbwb  and  Millbb,  JJ.,  dissenting.) 

kB  to  whether,  where  npon  a  policy  th«re  is  indorsed  a  notice  that  no  agent 
has  authority  to  receive  any  premiums  without  first  presenting  a  receipt 
signed  by  the  president  or  secretary  of  the  company,  or  to  aker  the 
policy  or  receive  any  premium  after  it  is  due,  a  general  agent  can 
waive  the  condition  forfeiting  it  in  case  of  non-payment  of  premiums, 
quare  (Church,  (  h.  J.,  Andrews  and  Miller,  JJ.,  holding  that  he  can; 
Allen,  Rafallo  and  Earl,  JJ.,  that  he  cannot  in  the  absence  of  evi- 
dence that  the  company  has,  by  direct  authority,  enlarged  his  powers, 
or  has  knowingly  permitted  him  to  act  beyond  the  scope  of  the  power 
as  thus  limited;  Folger,  J.,  not  voting). 

(Argued  March  38,  1876;  decided  May  80,  1876.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  f aror  of  plaintifE,  entered  upon  a  verdict. 

This  action  was  upon  a  policy  of  life  insurance  issued  by 
defendant,  a  foreign  corporation,  upon  the  life  of  Esdns 
Shear,  husband  of  plaintifPs  intestate. 

The  policy  was  issued  in  1871 ;  the  premiums  required  to' 
be  paid  semi-annually,  *^on  or  before  the  thirty-first  day 
of  August  and  February  of  every  year."  The  policy  con- 
tained this  clause : 
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^  Second  If  the  said  premimos  shall  not  be  paid  at  the 
ofBce  of  the  company,  in  the  city  of  Hartford,  Conixecti^nt, 
or  to  an  agent  of  the  company,  on  his  producing  a  receipt 
signed  by  the  president  or  secretary,  on  or  before  the  date 
above  mentioned,  then,  in  every  snch  case,  the  said  company 
shall  not  be  liable  for  payment  of  the  snm  insured,  or  any 
part  thereof,  and  this  policy  shall  cease  and  determine.'' 

On  said  policy  was  indorsed  a  notice  to  policyholders  in  the 
words  following,  viz. :  "  The  insured  will  please  take  notice 
that  no  receipt  for  premium  on  this  policy  is  valid  unless 
signed  by  the  president  or  secretary  of  the  company,  at  Hart- 
ford, Connecticut ;  and  that  no  agent  has  authority  to  receive 
any  premium  without  first  presenting  a  regularly  signed 
receipt  from  the  president  or  secretary ;  or  to  interline,  alter 
or  otherwise  change  any  policy,  or  to  receive  any  premium 
after  date  of  its  being  due,  without  special  permission  from 
the  officers  of  the  company." 

Shear  died  September  14, 1872.  The  defence  was,  that  the 
semi-annual  premium  due  August  31,  1872,  was  not  paid.  It 
was  claimed,  upon  the  part  of  the  plaintiff,  that  the  payment 
was  waived  by  Mr.  "Weller,  an  agent  of  the  company  at  Hud- 
son, in  this  State.  Plaintiff's  evidence  tended  to  show  that 
said  Weller  called  upon  Shear,  who  spoke  to  him  about  paying 
the  premium,  but  that  Weller  stated  that  he  had  not  the 
company's  receipt,  and  told  Shear  to  give  himself  no  uneasi- 
ness, that  he  would  keep  him  good  with  the  company. 
Mr.  Weller's  authority  as  agent,  as  testified  to  by  him,  was,  to 
call  upon  parties  and  solicit  them  to  insure  in  his  company ; 
to  receive  their  applications,  to  forward. them  to  the  company, 
through  Mr.  Bull,  the  general  agent,  and  when  the  policy 
came,  to  deliver  it,  and  to  collect  the  premium  and  all  subse- 
quent renewal  premiums.  Upon  cross-examination  it  appeared 
the(t,  in  his  advertisements,  etc.,  he  held  himself  out  as  a 
general  agent. 

'  In  reference  to  the  waiver  and  the  agent's  authority,  the 
eourt  charged  aa  follows. 

^  The  plaintiff  says,  true,  we  did  not  pay  the  premium  when 
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it  was  due,  but  youi  the  company,  by  yotir  authorized  agent^ 
the  party  whom  you  authorized  ub  to  treat  with,  the  party 
who  was  authorized  to  take  the  insuraDce,  and  to  issue  and 
deliver  policies  and  receive  premiums,  and  deliver  receipts  for 
them,  this  agent  entered  into  a  solemn  agreement  with  the 
assured  that  he  would  keep  him  safe,  and  see  that  his  insur- 
ance was  kept  good  with  the  company.  The  plaintiff  says 
that  Mr.  Shear  offered,  before  any  default  had  occurred,  to 
pay  that  premium  which  was  to  become  due  in  the  future, 
that  the  agent  declined  to  receive  it  because  he  had  not  the 
renewal  receipt  of  the  company  with  him,  without  which  he 
was  unauthorized  to  receive  premiums,  and  that  Mr.  Shear, 
thereupon,  said  that  he  would  rather  have  it  settled  up  now, 
because  he  did  not  want  to  have  the  policy  run  out,  whereupon 
this  agent  said, '  give  yourself  no  trouble  about  it,  I  will  see  that 
you  are  kept  all  right  with  the  company.'  That  is  the  state 
of  facts  which  the  plaintiff  asks  the  jury  to  believe  wsa  sus- 
tained by  the  agent,  and  she  claims  that  thereby  there  was  a 
waiver  of  the  condition  requiring  strict  payment  by  the 
assured  in  order  to  keep  the  policy  good.  Now,  if  you 
believe  that  the  state  of  facts  alleged  by  the  plaintiff  is  sus- 
tained by  the  evidence,  then,  as  a  matter  of  law,  I  charge  you 
that  that  was  a  waiver  of  strict  payment  made  by  an  author- 
ized agent  acting  for,  and  who  had  a  right  to  act  for,  this 
company." 

Defendant's  counsel  excepted,  ^^  to  that  portion  of  the  chaige 
which  says,  substantially,  that  if  the  juiy  believe  the  facts,  as 
testified  to  by  the  plaintiff's  witnesses,  those  facts  constitute  a 
waiver  of  payment  on  the  part  of  the  defendant,  made  by  an 
authorized  agent." 

Further  facts  appear  in  the  opinions. 

Sam/uel  Hamd  for  the  appellant  Defendant's  agent  was 
not  authorized  to  waive  the  condition  of  the  policy  as  to  pay* 
ment  of  the  premium.    (Meok.  Bk.  v.  JR.  jS.,  3  £em.,  634; 

Wilson  V.  Oen.  Ins,  Co.<f  4  id.,  418 ;  Burton  v.  Orient  Ins. 

Co.i  4  Bosw.,  265 ;  Murdoch  v.  Chencm.  Ins,  Co.^  2  Comst, 
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910 ;  CiKUyri,  v.  Am.  L.  Ins.  Co.,  83  N.  T.,  491 ;  Big  L.  and 
Ac.  Cas.,  386 ;  Bliss  on  Life  Ins.,  478 ;  Bushy  v.  Z.  Ins. 
Co.^  Md.,  April,  1874 ;  Ronton  v.  Am.  M.  L.  Ins.  Co.^  25 
Conn.,  542.) 

R.  E.  Andrefws  for  the  respondent.  The  waiver  by  ^Teller 
of  the  payment  of  the  premium  was  valid  and  effectual. 
{Miller  v.  Fhc&ntx  Ins.  Oo.,  27  low^  203 ;  1  Am.  R,  262 ; 
O'Jieilly  v.  Gtuir.  M.  L.  Ins.  Oo.^  8  Hun,  460 ;  Ins.  Co.  v. 
WUkinson,  13  Wal.,  222 ;  3  Big.,  818 ;  Dunlap's  Paley  on 
Ag.,  199 ;  Carroll  v.  C.  0.  Ins.  Co.,  10  Abb.  Pr.  [N.  S.],  166, 
173 ;  Shddon  v.  CL  F.  Ins.  Co.,  26  N.  Y.,  460 ;  Trustees,  etc. 
v.  liklyn  F.  Ins.  Co.,  19  id.,  306 ;  Tiddle  v.  Market  Ins.  Co., 
29  id.,  184;  Owm  v.  F.  J.  S.  Ins.  Co.,  57  Barb.,  518  ;  Van 
Allen  V.  J.  S.  Ins.  Co.,  4  Hun,  403 ;  Bklyn  F.  Ins.  Co.  v 
MUler,  12  Wal.,  283 ;  2  Big.,  764 ;  TlotohJciss  v.  Ger.  F.  Ins. 
Co.,  5  Hun,  986 ;  Dean  v.  Etna  L.  Ins.  Co.,  4  T.  &  C,  497 ; 
Bodine,  Ex.,  v.  F.  Ins.  Co.,  51  N.  Y.,  117;  Wood  v.  Pough. 
Ins.  Co.,  32  id.,  620 ;  JT.  Y.  G.  Ins.  Co  v.  Hat.  Prot.  Ins. 
Co.,  20  Barb.,  469;  Rowley  Y.Em.  Ins.  Co.,  36  K  Y.,  550; 
BeKen  v.  Wan^v/rgh  Ins.  Co.,  35  id.,  131 ;  WhitweU  v.  Put 
F.  Ins.  Co.,  6  Lans.,  166 ;  Dohn  v.  F.  J.  S.  F.  Ins.  Co.,  5 
id.,  277 ;  Pitmey  v.  G.  Ins.  Co.,  61  Barb.,  345.) 

Allen,  J.  By  the  terms  of  the  policy  the  liability  of  the 
insurers  ceased  upon  the  failure  of  the  insured  to  pay  the 
renewal  premiums  at  the  office  of  the  company  at  Hartford, 
or  to  an  agent  of  the  company,  on  his  producing  a  receipt 
signed  by  the  president  or  secretary  on  or  before  the  days  at 
which  they  were  payable.  The  premium  which  became  due 
in  August,  1871,  was  not  paid  at  or  before  the  day,  nor  has  it 
been  paid  since.  The  policy  was  therefore  of  no  force  at  the 
time  of  the  death  of  the  insured,  and  the  insurers  are  not 
now  liable  upon  it  unless  the  condition  was  waived  by  the 
company  or  by  an  authorized  agent.  It  is  not  claimed  that 
the  company  has,  by  the  action  of  its  board  of  managers,  or 
by  its  executive  or  any  of  its  officers,  varied  the  condition 
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referred  to.  If  its  performance  has  been  dispeaoBed  with  a&d 
the  policy  continued  in  force  notwithstanding  the  defaidt  in 
the  payment,  it  has  been  by  the  act  and  agency  of  Weller,  the 
local  agent  of  the  insurers  at  Hudson. 
r/A  lax  idea  seems  to  prevail,  and  certainly  is  persistently 
urged  upon  this  appeal,  that  an  agent  for  an  insurance  eom- 
pany,  representing  it  and  transacting  business  for  it  at  a 


tance  from  its  princi^  place  of  business,  is>  and  must  neoes- 
sarily  be  a  general  agent,  with  full  authority  to  bind  his 
principals  in  aU  matters  within  the  territorial  bounds  of  his 
agency,  and  it  is  sought  to  render  yoid  the  most  solemn  and 
important  stipulations  of  the  contract  upon  this  theory. 
There  is  no  countenance  for  the  doctrine  in  any  well-consid- 
ered caseTj  Agents  of  underwriters,  at  a  distance  from  their 
principcts^are  either  general  or  special  agents,  possessing  ple- 
nary or  limited  powers,  depending  upon  the  terms  of  the 
grant  of  power  or  the  powers  exercised  with  the  assent  df 
the  principals;  and  the  extent  of  their  authority  is  to  be 
determined  by  the  same  rules  that  control  in  respect  to  other 
agencies. 

The  rule  is  well  expressed  in  Inst^anoe  Oompamf  t.  WU- 
Jsmaan  (13  Wall.,  222)  and  Miller  r.  T/ie  Phoenix  Insurance 
Corwpa/ny  (27  Iowa,  203).  Insurance  companies  doing  busi- 
ness by  agencies  at  a  distance  from  their  principal  place  of 
business,  are  responsiUe  for  the  acts  of  the  agent,  within  the 
general  scope  of  the  business  intrusted  to  his  care,  and  ni> 
limitations  of  his  authority  will  be  binding  on  parties  with 
whom  he  deals  which  are  not  brought  to  their  knowledge. 

It  is  upon  and  within  this  general  principle  that  insurance 
companies  have  been  held  bound  by  the  acts  of  their  agents 
in  dispensing  with  or  varying  the  terms  and  conditions  of 
their  policies  of  insurance.  {Ineitrance  Compfmy  v.  CoUy  20 
WaU.,  560 ;  Bodvfie  v.  BtcJumge  Fire  Ine.  C(Ky  51  K  Yj, 
117 ;  Owen  v.  Fa/rmeri  Joint  Stook  Ins.  Co.^  57  Barb„  619 ; 
CaoToa  V.  Cha/rter  Oak  Ins.  Co.,  10  Abb.  [N.  S.],  166 ;  /SM- 
don  V.  A&antie  Fvre  o/nd  MaHne  Ins,  Go.^  26  N.  Y.,  460*) 

The  actual  authority  of  Weller  for  the  defendant  corpon^' 
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tion  was  to  solicit  insurauoe,  receive  and  forward  applications 
to  the  general  managers  at  Albany,  and  on  receipt  of  the 
policy  to  deliver  it  and  collect  the  premiumSy  and  to  collect 
the  renewal  premiums  when  in  possession  of  the  receipt  of  the 
company,  and  upon  the  delivery  of  the  same  to  the  insured. 
The  insured  had  no  reason  to  suppose,  from  any  dealings  with 
the  agent  or  his  transactions  with  others,  that  his  powers  were 
other  or  different  from  those  specified.  By  a  notice  upon  th^ 
policy,  the  authority  of  the  agent  in  respect  to  the  semi-annuaJ 
renewal  premiums  was  emphatically  and  distinctly  limited, 
and  he  was  only  authorized  to  receive  them  upon  previously 
and  regularly  signed  receipts  from  the  president  or  secretary. 
He  required  a  spedal  authority  to  collect  and  receive  each 
renewal  premium  as  the  same  should  become  payable.  Hi9 
agency  in  respect  to  the  policy  absolutely  ceased  upon  its 
delivery,  and  the  power  was  to  be  renewed  and  the  renewal 
evidenced  by  the  possession  of  the  specified  receipt  before  he 
€Ould  perform  any  act  on  behal|  of  the  company  in  respect  to 
subsequent  payments.  The  insured  had  knowledge  of  this 
limitation  and  was  estopped  from  claiming  in  hostility  to  it' 
The  precise  point  was  decided  by  the  Court  of  Errors  and 
Appeals  of  New  Jersey  in  Catoir  v.  American  Life  In»uAi^ 
wnce  cmd  Trust  Compamy  (33  N.  J.,  487),  in  which  Judge 
Bedle,  in  a  well  considered  opinion,  concurred  in  by  the 
court,  asserts,  in  support  of  the  judgment,  the  very  reasonable 
doctrine,  which  is  consistent  with  all  the  cases,  that  when  the 
policy  itself  contains  an  express  limitation  upon  the  power  o| 
agents,  an  agent  has  no  legal  right  to  contract  as  agent  of  the 
company,  with  the  party  to  whom  the  policy  has  been  issued, 
so  as  to  change  the  terms  of  the  policy  or  to  dispense  with 
tlie  performance  of  any  part  of  the  consideration,  either  by 
parol  or  in  writing ;  and  sudi  party  is  estopped,  by  .accepting 
the  policy,  from  setting  up  powers  in  the  agent,  at  the  time, 
in  opposition  to  limitations  and  conditions  in  the  policy. 
These  limitations  are  presumed  to  continue.  In  the  face  ^t 
a  distinct  written  expression  in  the  policy  of  a  want  of  powei 
In  the  a|[enty  the  party  suing  to  recover  upon  such  policy, 
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has  no  right  to  infer  the  snbsequent  existence  of  snch  power 
by  any  nncertain  signs.  There  must  be  evidence  to  jnstify 
the  belief  that  the  company,  by  direct  authority,  enlarged  the 
powers  of  the  agent,  or  that  they  knowingly  permitted  him 
to  act  for  them  beyond  the  scope  of  the  powers  originally 
conferred.  In  that,  as  in  this  case,  the  authority  of  the  agent 
to  receive  payment  of  the  renewal  premiums  waa  limited  by 
the  statement  that  the  payment  was  not  to  be  valid  except 
upon  the  presentation  of  a  receipt  under  the  seal  of  the  com- 
pany. There  was  evidence  in  that  case  of  the  possession  of 
the  receipt  by  the  agent  and  tending  to  show  that  he  gave 
credit  for  or  received  the  payment  of  the  renewal  premium 
at  the  day,  and  the  act  was  held  ultra  vires  and  not  obliga- 
toiy  upon  the  corporation.  See  also,  to  the  same  effect,  Bour 
ton  V.  Ameriean  Mutual  lAfe  Insurance  Compa/ny  (25 
Conn.,  542). 

Unless  we  are  prepared  to  hold  that  insurance  companies 
cannot  restrict  the  authority  pf  their  agents  and  that  condi- 
tions imposing  restrictions  and  limitations  upon  their  powers, 
and  communicated  to  those  to  whom  policies  are  issued,  are 
meaningless  and  but  waste  paper  and  may  be  utterly  disre- 
garded, there  was  no  waiver  of  the  condition  in  this  case  and 
the  policy  expired  upon  the  failure  of  the  insured  to  pay  at 
the  day.  This  conclusion  renders  it  unnecessary  to  consider 
the  very  serious  question  whether,  upon  the  most  favorable 
construction  of  the  evidence,  there  was  any  waiver  or  attempt 
at  a  waiver  of  the  conditions. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

FoLGEB,  J.  This  is  an  action  on  a  policy  of  life  insurance. 
It  is  resisted  on  the  ground  that  there  was  a*failure  to  pay  a 
premium  which  fell  due  before  the  death  of  the  insured. 

It  is  conceded  that  the  premium  was  not  paid,  but  it  is 
claimed  that  payment  on  the  day  was  waived.  This  waiver, 
it  was  contended,  was  made  by  one  Weller,  an  agent  of  the 
company. 

I  am  not  prepared  to  admit  that  the  testimony  showed 


1876.]      MfiBSKRAU  V.  Ph<bkiz  Mcttual  Life  Ins.  Co.        281 

Dissenting  opinion,  per  Mn.T.EB,  J. 

Weller  an  agent  of  the  company  with  such  power  and  author* 
ity  as  that  he  could  waive  tlie  condition  of  payment  of 
premium  contained  in  the  policy.  It  is  not  needful  to  pass 
upon  that  now.  But  the  facts  put  to  the  jury,  in  the  charge, 
as  sufficient,  as  matter  of  law,  to  make  him  a  genenJ  agent, 
were  not  enough  for  that  purpose.  The  exception  to  the 
charge  covers  that  portion  of  it  just  noticed. 

For  the  error  in  the  charge,  there  should  be  a  reversal  ana 
new  trial. 

MiLLEB,  J.  (dissenting).  One  of  the  conditions  of  the  policy 
of  insurance  upon  which  this  action  is  brought  was,  that  if  the 
premiums  were  not  paid  at  the  office  of  the  company,  or  to  an 
agent,  on  his  producing  a  receipt  signed  by  the  president  or 
secretary,  on  or  before  the  date  mentioned  therein,  the  com- 
pany should  not  be  liable.  On  that  policy  a  notice  was 
indorsed  that  no  agent  had  authority  to  receive  any  premium 
without  first  presenting  a  regular  receipt  from  the  president 
and  secretary,  or  to  alter  any  policy,  or  to  receive  any  pre- 
mium after  it  became  due. 

It  is  insisted  by  the  appellant's  counsel  that  the  policy  hav- 
ing lapsed,  by  non-payment  of  the  premium,  there  was  no  evi- 
dence of  any  legal  waiver  of  such  payment.  The  waiver 
depends  upon  the  effect  and  validity  of  the  arrangement  made 
between  the  agent  of  the  defendant  and  the  deceased.  The 
testimony  shows  that  Weller  was  an  agent  of  the  company, 
that  his  duty  was  to  solicit  insurance,  receive  applications,  for- 
ward them  to  the  company,  receive  and  deliver  policies,  col- 
lect premiums  and  all  subsequent  renewals ;  that,  in  connec- 
tion with  his  partner,  he  issued  printed  circulars  as  to  pre- 
miums becoming  due,  signed  by  them  as  general  agents ;  and 
himseM  signed  as  general  agent,  and  he  testified  that  he  held 
himself  out  as  such — the  general  agent  —  to  persons  with 
whom  he  dealt  for  the  company. 

There  was  evidence  to  show  that  Weller  had  an  interview, 
before  the  premium  became  due,  with  the  deceased,  who 
offered  to  settle  up  for  the  next  premium  becoming  due,  and 
SiCKBLS— Vol.  XXL      86 
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Weller  said  he  had  not  got  the  company'B  receipt,  that  the 
deceased  need  not  give  himself  anj  uneasiness  about  it>  that 
he  would  be  there  in  time,  but  if  he  was  not  he  would  keep 
him  good  with  the  company  and  would  not  allow  the  policy 
to  run  out.  The  facts  and  drcnmstanoes  proyed  sufficientlj 
establish  that  Weller  acted  as  a  general  agent  of  the  defend- 
ant, and  were,  I  think,  sufficient  to  authorize  the  jury  to 
arrive  at  such  a  conclusion. 

There  has  been  a  uniform  current  of  authority  in  this  State 
in  favor  of  the  rule  that  a  general  agent  has  a  right  to  waive 
the  written  conditions  of  a  policy  of  insurance.  In  TTie  First 
Baptist  Church  v.  The  Brooklyn  Fire  Jnstirance  Company 
(19  N.  Y.,  305)  it  is  held  that  a  condition  that  no  insurance 
shall  be  binding  until  the  actual  payment  of  the  premium  and 
the  written  acknowledgment  thereof,  does  not  invalidate  a 
subsequent  contract,  by  parol,  to  renew  such  insurance  for  a 
premium  not  paid  at  the  time  the  risk  attaches  but  postponed 
to  a  future  day.  This  case  sustains  the  general  principle  that 
a  written  condition  may  be  waived  by  parol. 

In  Sheldon  v.  The  Atlantic  ami  Marine  Fire  Insurance  Com- 
pany (26  K  T.,  460)  the  insured  called  upon  an  agent  at  Eome, 
New  York,  and  applied  for  insurance ;  the  agent  being  absent 
he  left  his  application  with  a  clerk  in  the  office,  and  offered  to 
pay  the  premium ;  this  was  declined  by  the  clerk,  who  stated 
that  theLnred  liiiglit  bring  it  at  some  fature  time,  or  they 
would  aend  for  it.  The  poUcy  wa3  aent  by  mail  to  ke  appb^ 
cant,  with  a  statement  that  the  premium  charged  was  higher 
than  usual,  and  requesting  him  to  return  the  policy  if  he 
declined,  or  if  he  retained  it,  to  send  the  premium  by  mail. 
The  property  was  burned ;  and,  after  this  occurrence,  letters 
were  written  by  the  agent  threatening  to  cancel  the  policy 
unless  the  premium  was  paid.  One  of  the  conditions  of  the 
policy  was  that  no  insurance  should  be  binding  until  the  actual 
payment  of  the  premium.  It  was  held  that  there  was  a 
waiver  of  the  prepayment,  and  that  the  policy  became  effec- 
tual upon  the  assured  retaining  and  accepting  it,  or,  at  all 
.events,  that  the  question  should  have  been  submitted  to  tiie 
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jmy.  As  will  be  seen  the  agent  hftd  no  special  powers  whick 
authorized  him  to  waive  the  eanoellation,  and  there  was  no 
evidence  to  show  a  general  authority  to  act  —  in  this  respect 
his  anthoritj  differing  from  the  ease  at  bar.  Emmoitt^  J., 
says :  ^^  There  can  be  no  dispute  that  Lewis  could  waive  the 
actual  prepayment  of  the  premium ;  he  was  a  general  agent 
of  this  company,  and  whatever  may  have  been  his  secret 
instructions  the  insured  had  a  right  to  rely  upon  his  acts ;  his 
principals  were  bound  as  well  by  a  waiver  of  his  part  of  the 
LditL  of  prepayment  of  the  premiums  ae  by  We  contnu^ts 
of  insurance."  Much  more  had  the  deceased  a  right  to  rely 
upon  the  acts  of  the  agent  here  to  bind  his  principals,  where 
the  proof  of  a  general  agency  was  clear  and  unequivocal. 

In  Carroll  v.  Charter  Oak  Insurance  Company  (10  Abb. 
[N.  S.],  166)  the  policy  contained  a  provision  that  in  case  of 
other  insurance,  not  notified  to  defendant  and  indorsed  upon 
the  policy,  the  policy  should  be  void ;  also,  that  the  company 
would  not  be  bound  by  an  instrument,  record  or  statement 
not  referred  to  or  contained  in  the  policy,  and  that  no  condi- 
tion of  the  policy  should  be  waived  except  in  writing,  signed 
by  the  secretary.  It  was  held:  First.  That  the  receipt, 
through  their  general  agent,  of  renewal  premiums,  taken  by 
him  with  knowledge  of  other  insurance  on  the  sanie  property, 
was  a  waiver  of  the  requirement.  Second.  That  a  waiver  of 
a  stipulation  in  a  written  contract  may  be  shown  by  parol, 
notwithstanding  the  contract  requires  a  writing. 

The  general  doctrine  is  laid  down  that  forfeitures  of  all 
kinds  may  be  waived,  and  some  of  the  cases  are  reviewed. 
Among  others  is  Ooit  v.  NatMmcA  Protection  Insurance  Com- 
pany (25  Barb.,  1^9),  where  it  was  held  that  a  general  agent 
of  the  company,  empowered  to  make  contracts  of  insurance 
in  a  given  form,  may  bind  the  principals  by  waiving  payment 
of  the  premium  where  it  is  a  oondition  preoedent.  Allsit, 
J.,  who  wrote  the  opinion,  says  that  a  waiver  may  be  by  the 
managers  of  the  company  or  its  duly  authorized  agent.  !lSe 
adds :  ^^  The  agent  was  the  general  i^ent  of  the  company  to 
jKnake  contracts  of  insurance  in  a  given  form,  and  so  long  aft 
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he  confined  his  acts  to  matters  of  his  agency,  his  principals 
were  bonnd.  Proof  of  this  waiver  did  not  tend  to  vary  the 
terms  of  the  contract." 

In  Shearman  v.  The  Niagara  Fire  Insvrance  Compamfy 
(46  K.  Y.,  526)  the  policy  contained  a  clanse  that  if  the  prop- 
erty was  sold  or  transferred,  or  any  change  took  place  in  the 
title  or  possession,  without  the  consent  of  the  company,  it 
wonld  be  void.  The  property  was  transferred  on  the  fourth 
of  March ;  the  policy  renewed  on  the  twenty-first  of  March, 
and  transferred  to  plaintifE  April  fifteenth ;  on  the  same  day, 
defendant's  agent  consented  to  a  transfer  of  the  policy.  It 
was  held  that  a  condition  of  forfeiture  may  be  waived,  and 
the  policy  revived  by  any  act  from  which  the  consent  of  the 
underwriters  may  be  inferred. 

In  Bodme  v.  The  Eccfumge  Fire  Inswrance  Company  (51 
N.  Y.,  117)  it  was  held  that  a  condition  in  a  policy  of  insur- 
ance that  no  insurance,  whether  original  or  continued,  shall  be 
considered  as  binding  until  the  actual  payment  of  the  pre- 
mium, may  be  waived  by  the  company  or  its  authorized  agent, 
and  his  waiver  may  be  shown  by  direct  proof  that  credit  was 
given,  or  may  be  inferred  from  circumstances.  The  waiver 
here  was  made  by  the  clerk  of  a  local  insurance  agent.  After 
citing  the  cases  already  referred  to,  and  others,  Ea&l,  C,  says : 
"  We  must  infer  that  John  Whelp  had  all  the  power  of  ordir 
na/ry  insurant  argents.  He  had  acted  for  this  company  for 
nine  or  ten  years  in  procuring  risks  for  it,  and  in  delivering 
policies  and  renewal  certificates.  His  name  was  indorsed  on 
the  original  policy  as  the  company's  agent.  It  was,  therefore, 
according  to  the  decisions  above  cited,  just  as  impotent  for 
him  to  waive  the  condition  of  prepayment  as  for  any  other 
ofl3ioer  or  agent  of  the  company.  *  *  *  If  the  agent  or 
his  clerk  waive  the  prepayment  of  premiums,  without  author- 
ity from  the  company,  it  can  lose  nothing,  as  the  agent 
becomes  responsible  for  the  amount  of  the  premiums,  as  if 
the  same  had  been  paid  to  him  in  cash." 

The  agent  in  the  case  last  cited  had  not  performed 
any  greater  duties  than  the  agent  in  the  case  at  bar.    He 
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was  but  an  ^^  ordinary  ingorance"  agent,  while  here  the 
agent  acted  as  a  general  agent,  clauned  to  be  such,  and  his 
name  was  signed  as  a  general  agent,  thus  maldng  ont  a  far 
stronger  case.  Besides,  it  was  the  agent's  derk  in  the  case  last 
cited,  and  not  the  agent  himself,  who  waived  the  payment  of 
the  preminms.  If  an  agent's  derk,  nnder  snch  circumstances, 
can  waive  a  condition  of  this  character,  can  it  be  doubted  that 
a  general  agent  has  power  to  do  so  ?  It  is  the  nature  of  a 
general  agency  that  the  agent  has  all  the  powers  of  the 
principal  (Dunlap's  Paley's  Agency,  199.)  Applying  this 
principle  to  the  case  considered;  it  is  evident  that  the 
agent  did  not  exceed  his  authority.  The  cases  cited  show, 
beyond  any  question,  that  an  act  of  this  character  was  within 
the  scope  of  his  authority ;  and,  with  proof  of  acts  as  general 
agent,  and  the  testimony  of  the  agent  that  he  was  such  general 
agent,  the  evidence  is  entirely  conclusive  to  establish  that  fact. 
The  presumption,  in  the  absence  of  any  proof  to  contradict 
the  evidence  of  agency,  is  also  in  the  same  direction,  and,  as 
the  case  stood,  the  defendant  was  bound  to  rebut  that  pre- 
sumption if  he  claimed  that  the  evidence  was  insufficient. 

It  is  no  answer  to  say  that  his  own  representation  of  power 
would  not  enhu^  it  when  he  was  apparently  acting  within 
the  scope  of  his  authority,  and  the  proof  shows  that,  in  fact, 
he  was  a  general  agent.  Nor  is  there  any  ground  for  daim- 
ing  that  his  powers  were  limited,  without  evidence  to  show 
the  limitation,  after  the  proof  was  given  that  he  was  a  general 
agent.  The  notice  in  the  policy  that  an  agent  had  no  right  to 
alter  any  policy,  or  receiye  any  premium  after  it  became  due, 
does  not  change  the  aspect  of  the  case  if  the  agent  had  a 
right  to  waive  the  condition  referred  to,  as  the  notice  was 
indorsed  in  pursuance  of  that  condition.  If  the  condition 
was  waived,  the  notice  was  of  no  efEect. 

The  principle  laid  down  in  the  cases  cited  is  also  supported 
by  numerous  cases  in  the  Supi-eme  Court.  (Dokn  v.  Ths 
JPbrmer^  Joint  Stock  Ins.  Co.^  5  Lans.,  275 ;  Deem  v.  1^ 
jEtna  Life  Ins.  Co.,  4  N.  T.  8.  C,  497 ;  Whiinjodi  v.  Put. 
Fitte  Ins.  Co.,  6  Lans.,  166 ;  Cone  v.  Niag.  Fire  Ins.  Co., 
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3  N.  Y.  B.  C,  38,  affirmed  on  appeal  ixi  this  court ;  HctdJckB 
▼.  Ger.  Fire  Ins.  Go.^  5  Hun,  90.) 

Tlie  eaae  of  Bitsh  y.  Westeheeter  In^wrcmce  Cmwpawy^ 
reoentlj  decided  in  this  court,  has  no  application  to  the  ques- 
tion whether  an  agent  can  waive  a  condition  of  Ifbe  character 
of  that  presented  in  this  case ;  nor  can  the  decisions  of  other 
States  affect  the  question  so  well  settled  by  autiiority  in  our 
own  courts.  The  claim  that  the  a^eement  made  was  a  one* 
sided  promise,  without  consideration,  is  not  well  founded. 
There  was  as  much  consideration  for  the  agreement  to 
waive  as  in  any  of  the  cases  cited  svpra.  There  was 
the  element  of  estoppel  in  the  case,  for  the  insured  was 
ready  and  willing  to  pay,  and,  by  the  agreement  of  the 
agent,  he  was  induced  to  forego  his  rights  and  omit  tiie 
performance,  on  his  part,  of  the  conditions  of  the  policy. 
The  waiver  was  based  on  the  conduct  of  the  defendant's  agent 
at  a  time  when  t^e  insured  could  have  complied  with  the  con- 
dition. (  Underwood  v.  Farmer^  Joint  Stock  Ins.  Co.,  57  N. 
Y.,  500,  and  authorities  cited.)  In  this  respect  the  case 
differs  from  that  last  cited. 

The  notice  sent  to  the  insured  by  mail  was  intended  to 
advise  parties  when  the  payments  became  due.  It  was,  at 
most,  a  circular  issued  by  the  agent's  derk,  without  the 
knowledge  of  the  agent,  and  was  not,  by  its  terms,  a  waiver 
or  a  revocation  of  the  agreement ;  nor  was  the  agreement  of 
the  ag^it  purely  personal  and  in  his  own  behalf  alone.  It  was 
the  act  of  Weller  as  agent,  within  the  soope  of  his  agency, 
OB  behalf  of  the  company.  It  was  the  policy  of  the  com- 
pany which  was  the  subject-matter  of  the  contract,  and  in  ref-. 
erence  to  that  which  Weller,  as  its  general  agent,  undertook 
to  waive  the  payment  of  the  pr^nium. 

The  exception  to  a  portion  of  the  charge  of  the  judge  was  not 
weU  taken*  The  exception,  as  stated  in  the  case,  was  to  that 
portion  of  the  'chajge  in  which  the  judge  says,  substantially, 
that  if  the  jury  believe  the  facts  as  testified  by  the  plaintiff's 
witnesses,  those  facts  constitute  a  waiver  of  payment  on  the 
part  of  the  defendant  by  an  authorized  agent    The  portion 
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of  the  charge  excepted  to  was  not  in  the  precise  language 
stated.  The  judge,  after  stating  the  plaintiffs  evidence  on 
the  subject,  proceeded  to  say  that  this  was  the  state  of  facts 
which  the  plaintiff  asked  the  jury  to  believe,  and  that  if  they 
believed  that  this  Btate  of  facts  was  sustained  by  the  evidence, 
then,  as  a  matter  of  law,  th^e  was  a  waiver  of  strict  payment 
made  by  an  authorized  agent  of,  acting  for,  and  who  had  a 
right  to  act  for,  this  company.  He  then  proceeded  to  state 
the  defendant's  evidence,  leaving  it  for  the  jury  to  determine 
how  the  fact  was.  I  am  unable  to  discover  any  error  in  the 
charge;  and  if  the  facts  proved  by  the  plaintiff  were  true, 
then  the  plaintiff  was  entitled  to  recover.  A  point  is  made 
that  he  left  out  of  view  the  fact,  which  the  jury  might  have 
found  from  the  plaintiffs  evidence,  that  Weller  acted  on  liis 
own  responsibility,  and  that  the  plaintiff  relied  upon  his  per- 
sonal undertaking  to  keep  the  premium  good  with  the  com- 
pany. The  answer  to  this  position  is,  that  no  such  point  was 
taken  on  the  trial,  and  if  it  had  been,  the  evidence  clearly 
showed  that  WcUer  acted  as  the  agent  of  the  company.  If  it 
was  relied  upon,  the  attention  of  the  judge  should  have  been 
called  to  the  subject,  and  the  judge  requested  to  charge  in 
regard  to  the  same.  As  this  was  not  done,  it  is  too  late  now 
to  raise  the  question.  It  is  also  said  that  the  judge  left  out 
of  view  the  rescission  of  the  contract.  He  charged  explicitly 
on  that  subject  in  a  subsequent  portion  of  the  charge,  and  no 
exception  was  tak^i  thereto.  If  further  instructions  were 
desired,  a  request  should  have  been  made  to  thast  effect. 

There  was  no  error,  and  the  judgment  should  be  affirmed, 
with  costs. 

For  reversal:  A^Liasr,  'Raj^xllOj  Folgbb  and  Eabl,  JJ., 
all  concurring  with  Folgbb,  J.  Hafallo  and  Eabl,  JJ., 
ooncurring  with  Allen,  J. 

For  affirmance :  Ohuboh,  Ch.  J.,  Ajtdbews  and  Miltjcb,  JJ* 

Judgment  reversed. 
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m  iS|        Peletiah  J.  Mabsh  et  al.,  Appellants,  v.  William  A. 

EussELL  et  al.,  Bespondents. 

The  business  of  furnishing  recruits  during  the  war  of  the  rebellion  was  a 
lawful  one,  and  the  members  of  a  partnership  formed  for  that  purpose 
had  a  right  to  agree,  in  their  articles  of  copartnership,  that  thej  would 
not  come  in  competition  with  each  other,  or  furnish  recruits  for  less 
than  a  price  fixed. 

Such  an  agreement  can  only  be  condemned  on  proof  that  it  was  made  as' 
part  of  a  conspiracy  to  control  prices  or  create  a  monopoly,  and  so 
against  public  policy,  or  that  it  was  made  for  some  other  unlawful 
purpose. 

PlaintifEs  and  defendants  entered  into  a  contract  that  if  they,  or  either  of 
them,  should  make  a  contract  with  any  town  or  towns  of  the  county  of 
W.  to  furnish  recruits,  they  would  share  equally  in  the  profits  and 
losses  of  the  business;  and  that,  without  the  consent  of  all,  they,  or 
either  of  them,  would  make  no  contract  for  a  less  sum  than  $500  per 
man.  In  an  action  for  an  accounting,  Ae^,  that  the  contract  made  the 
parties  thereto  copartners,  and  that  it  was  not  void,  p&r  se,  as  against 
public  policy. 

OtOiek  y.  Ward  (5  Halst,  87);  Gardin^  t.  Mone  (25  Me.,  140);  BooUn 
Y.Ward  (6  J.  R,  194);  Aicheion  y.  MaOin  (43  K  Y.,  147);  Hooker y. 
Van  Dmater  (4  Den.,  849);  Stanton  v.  AUen  (5  id.,  434)  distinguished. 

Marsh  y.  BtuaeU  (2  Lans.,  840)  oyerruled. 

(Argued  May  22, 1876;  decided  May  30, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  defendants,  entered  upon  the  report  of 
a  referee. 

This  action  was  for  an  accounting  as  between  copartners. 

The  complaint  set  forth  the  following  contract : 

^^  It  is  hereby  understood  and  agreed,  bj  and  between  the 
undersigned,  that  if  the  undersigned,  or  either  of  them,  shall 
make  a  contract  with  one  or  more  towns  in  Washington 
county,  TS.  Y.,  to  fill  the  quota  of  suclM>wn  or  towns,  under 
an  anticipated  call  of  the  government  for  volunteers,  for  a 
sum  not  less  than  five  hundred  dollars  per  man,  that  all  gavM 
or  profits  which  may  accrue  in  9v^h  hisiness  shall  be  divided 
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equally,  share  and  share  alike,  between  the  undersigned,  and 
that  all  losses  shall  be  paid  equally  by  them.  It  is  farther 
understood  and  agreed  that  the  undersigned,  or  either  of  them, 
shall  make  no  agreement  to  famish  the  quota  of  any  town  for 
a  less  sum  than  five  hundred  dollars  per  man,  without  the  con- 
sent of  all  the  undersigned.  That  if  two  or  more  towns  shall 
be  contracted  with  to  furnish  their  respective  quotas  for  five 
hundred  dollars  per  man,  or  more,  by  the  undersigned,  then, 
and  in  that  case,  it  is  hereby  understood  and  agreed  that  the 
undersigned  shall  furnish  eighteen  men,  or  whatever  the  quota 
of  the  town  of  Hebron  may  be,  at  the  rate  of  four  hundred 
dollars  per  man. 

June  18,  1864. 

(Signed)  WM.  A.  RUSSELL. 

H.  R.  COWAN. 

A.  M.  BATES. 

P.  J.  MARSH." 

And  alleged,  in  substance,  that  the  parties  thereto  furnished 
recruits  under  said  contract,  making  large  profits,  which  were 
received  by  defendants,  who  refused  to  account,  etc. 

Upon  the  trial,  and  before  any  other  proceedings  were  had, 
the  defendants'  counsel  moved  to  dismiss  the  complaint,  upon 
the  ground  that  the  same  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action.  PlaintifiEs'  counsel  offered  to 
prove  that  the  contract  set  forth  in  the  complaint  was  not 
made  by  the  parties  thereto  with  intent  to  prevent  competition 
in  supplying  recruits,  or  with  the  intention  of  raising  the 
price  of  recruits,  but  was  made  for  the  purpose  of  preventing 
the  parties  to  the  contract  from  binding  the  partnership 
thereby  created  from  furnishing  recruits  for  an  insufficient 
and  unprofitable  consideration ;  that  the  towns  were  not 
confined  to  filling  quotas  by  contract  with  other  parties,  but 
were  at  liberty  to  employ  such  agents  as  they  saw  fit,  on  such 
terms  as  they  chose,  or  to  make  bargains  directly  with  recruits 
themselves ;  that,  from  a  period  long  prior  to  the  execution 
of  the  said  contract  to  a  period  considerably  subsequent 
thereto,  the  price  of  recruits  was  constantly  and  uniformly 
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rising;  tliat^  soon  after  the  execution  of  said  contract,  tbo 
price  of  recmits  ran  up  to  an  amount  more  than  double  the 
consideration  per  man  therein  mentioned,  and  that  said  con- 
tract did  have  and  could  have  no  effect  in  raising  such  price ; 
and  also  to  prove  that  a  large  number  of  men  in  Troy,  in 
Eensselaer  and  Washington  counties,  as  well  as  in  other  parts 
of  the  State,  were  engaged  in  the  business  of  furnishing 
recruits  and  filling  quotas,  and  that  the  parties  to  said  contract 
did  not,  and  could  not,  create  any  monopoly  of  that  business. 

To  this  the  defendants'  counsel  objected  upon  the  grounds, 
among  others,  that  the  intent  and  purpose  of  the  contract  was 
m&nif est  upon  its  face ;  that  the  necessary  effect  of  it  was  to 
prevent  competition  between  the  parties  to  it. 

The  referee  overruled  the  offer  and  sustained  the  objection, 
to  which  the  plaintiffs'  counsel  duly  excepted. 

The  referee  granted  the  motion  to  dismiss,  to  which  the 
plaintiffs'  counsel  duly  excepted. 

JSsek  Cowen  for  the  appellants.  The  contract  was  not  void 
as  being  against  public  policy,  or  for  any  other  reason. 
{Stanton  v.  AUen^  5  Den.,  434 ;  Hooker  v.  Van  Dewa/teVj  4  id., 
849.)  Whether  or  not  the  object  of  the  contract  was  to  raise 
the  price  of  recruits  was  a  question  of  fact,  to  be  determined 
upon  all  the  circumstances  of  the  case.  {Phippen,  v.  Stick- 
ney^  3  Mete.,  384.)  The  invalidity  of  the  contract  would  be 
no  answer  to  this  action.  {Tencmt  v.  Elliott^  1  B.  &  P.,  3 ; 
Farmer  Y.  Russdly  id.,  296 ;  Sharp  y.  Taylor^  2  Ph.  CL,  801.) 

NaOumiel  C.  Moak  for  the  respondents.  The  contract  in 
question  was  against  public  policy,  and  void,  and  the  com- 
plaint was  properly  dismissed.  {Marsh  v.  RvsseUy  2  Lans., 
340 ;  Skeels  v.  PhiUipSy  54  111.,  309 ;  Atcheson  v.  MaUon^  43 
N.  T.,  147 ;  SUmUm  v.  AUen^  6  Den.,  434 ;  W^Jhur  v.  Howe^ 
8  J.  R.,  444 ;  Hooker  v.  Van  Dewater^  4  Den.,  349 ;  Swa^fi  v. 
Chorpermvng,  20  Cal.,  482;  Doolm  v.  Ward,  6  J.  R.,  194; 
Oardiner  v.  Morse,  25  Me.,  140 ;  Ghdick  v.  Ward,  5  Halst^ 
87 ;  Sayre  v.  ZouistnUe  Assn.,  1  Duv.  [Ky.],  143 ;  Hoggan 
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V.  WardlaWy  8  Bro.  P.  0.  [Tomlin's  ed.],  281 ;  JVbyes  v.  Day^ 
14  Vt,  384 ;  ^astofi  v.  Manjohifmey^  87  Iowa,  601 ;  Dudley 
V.  Odam,  5  S.  0.  E.  [N.  S.],  131 ;  Sharp  v.  Wright,  35  Barb., 
236 ;  Thompson  v.  Davis,  13  J.  R.,  116.)  Plaintiffs'  offer  to 
prove  the  intent  of  the  parties  to  the  contract,  and  its  effect, 
was  properly  overruled.  {Bettvnger  v.  BridenbecJcer,  63 
Barb.,  395  ;  Atcheson  v.  MaUm,  43  K  Y.,  147.)  The  ille- 
galitj  appearing  on  the  face  of  plaintiffs'  case,  they  were 
properly  nonsuited.    (66  Barb.,  639.) 


Easl,  J.  The  complaint  was  dismissed  upon  the  ground 
that  the  contract  set  out  therein  was  upon  its  face  against  pub- 
lic policy,  and  therefore  void ;  the  claim  on  the  part  of  the 
defendants  being  that  the  necessary  and  direct  effect  of  the 
contract  was  to  prevent  competition  between  the  parties 
thereto  in  furnishing  recruits. 

The  contract  made  the  parties  thereto  partners  in  furnishing 
recruits  for  the  towns  of  Washington  county.  They  were  to 
be  jointly  interested  in  the  business  and  to  share  equally  in 
the  profits  and  losses  thereof.  As  regulations  of  their  busi- 
ness, they  provided  that  the  individual  contracts  of  the  mem-  \ 
bers  of  the  firm  should  inure  to  the  benefit  of  the  firm  and 
that  no  contracts  to  furnish  recruits  should  be  made  for  a  less 
sum  than  $600  for  each  recruit  It  does  not  appear  that  the 
parties  had  control  of  any  recruits,  much  less  that  they  had 
a  monopoly  of  them,  or  that  the  towns  were  in  any  way 
obliged  to  get  their  recruits  from  them,  or  that  the  price 
charged  was  an  unreasonable  or  unusual  price,  or  that  the  par- 
ties did  or  could,  by  their  contract,  put  up  the  price  of 
recruits  or  embarrass  the  towns  in  filling  their  quotas,  or  that ' 
the  agreement  was  kept  a  secret.  It  is  not  a  necessary  infer- 
ence from  the  terms  of  the  contract  that  the  purpose  of  the 
parties  was  an  improper  or  unlawful  one,  or  that  its  effect 
would  be  to  thwart  the  policy  of  any  law  or  to  injure  or  jeop- 
ardize any  public  interest. 

The  business  of  furnishing  recruits  was  a  lawful  one,  and 
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conld  be  carried  on  by  individuals  or  firms ;  when  carried  on 
by  a  firm  its  members  could  regulate  the  price  at  which  they 
would  buy  and  sell,  as  they  could  if  they  had  been  dealers  in 
other  articles  having  a  price.  Suppose  they  had  formed  a 
partnership  to  buy  and  sell  wheat,  how  can  it  be  doubted  that 
they  could  lawfully  agree  in  their  articles  of  copartnership 
that  neither  member  of  the  firm  should  come  in  competition 
with  the  firm,  and  that  wheat  should  not  be  purchased  for 
more  than  a  certain  price  nor  sold  for  less  than  a  certain  other 
price?  Such  an  agreement  would,  certainly,  not  upon  its 
face,  be  unlawful,  and  could  only  be  condemned  by  proof  that 
it  was  part  of  a  conspiracy  to  control  prices  or  create  a  monop- 
oly, or  that  it  was  made  for  some  other  unlawful  purpose. 

Our  attention  has  been  called  to  no  case  in  conflict  with 
these  views.  In  GhiUck  v.  Wa^d  (6  Halst.,  87),  Oardiner  v. 
Morse  (25  Maine,  140),  Doolm  v.  Wa/rd  (6  Johns.,  194),  and 
other  cases  cited,  there  were  agreements  to  prevent  competi- 
tion at  auction  sales  made  by  public  officers  or  in  pursuance 
of  law  of  property  which  was  required  to  be  sold  to  the 
highest  bidders,  and  hence  the  agreements  were  held  to  be 
against  ppblic  policy  and  void.  At  such  sales  firms  may  bid] 
as  weU  as  individuals,  and  if  the  firms  are  formed  for  the] 
honest  purpose  of  carrying  on  a  joint  business,  itmatteranol 
that  the  incidental  pff^^^  V^^J  ^^  ^0  f^iTm'nTf^^  t|)f|  TinTnKnT  nf j 
bidders^  If,  however,  the  primary  object  of  the  firm  is  to  pre-l 
vent  competition  then  it  might  be  considered  as  against  public 
policy.  In  Atcheson  v.  MaUin  (43  N.  T.,  147)  the  genei 
rule  was  laid  down  that  when  a  contract  for  the  perform- 
ance of  any  public  service  or  work  is  to  be  awarded  to  the 
bidder  therefor  offering  terms  most  favorable  to  the  public, 
any  agreement  between  parties,  designing  to  make  bids,  tend- 
ing either  directly  or  indirectly  to  restrain  or  lessen  rivalry 
and  competition  between  them,  is  void  as  against  public 
policy ;  even  although  it  may  not  appear  that  such  agreement 
did  really  produce  any  result  detrimental  to  the  public  inter- 
est. In  that  case,  however,  Folger,  J.,  stated  that :  "A  joint 
proposal,  the  resTdt  of  honest  co-operation,  though  it  might 
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prevent  the  rivalry  of  the  parties  and  thus  lessen  com- 
petition, is  not  forbidden  by  public  policy.'*  In  that  case 
a  board  of  town  auditors  were  by  statute  authorized  to 
receive  sealed  proposals  for  the  collection  of  the  taxes 
to  be  assessed  on  the  town  and  to  award  the  collection  of 
the  taxes  to  the  person  who  should  propose  to  collect  the  same 
on  terms  most  favorable  to  the  town ;  and  it  was  held  that  an 
agreement  between  two  persons,  each  sending  in  distinct 
sealed  proposals  that  if  the  collection  should  be  awarded  to 
either  both  should  share  equally  in  the  profits,  if  any,  and  con- 
tribute equally  to  the  losses,  was  against  public  policy  and 
void.  It  was  held  that  the  natural  tendency  and  necessary 
operation  of  such  an  agreement  was  to  prevent  rivalry  and 
competition.  That  case  differs  in  some  of  its  essential  features 
from  this.  There  was  a  case  where  the  public  officers  were 
bound  to  let  the  contract  to  the  lowest  bidder,  and  they  had 
not  the  option  to  seek  contractors  wherever  they  could  find 
them ;  and  in  such  cases  agreements  tending  to  prevent  com- 
petition among  bidders  are  scrutinized  by  the  courts  more 
closely  than  in  other  cases.  Then,  again,  there  could  be  no 
apparent  purpose  for  such  an  agreement  except  €o  prevent 
competition  between  the  parties  thereto.  The  collection  of 
the  taxes  was  a  business  requiring  no  capital  and  no  great 
labor  or  skill;  it  was  a  business  usually,  if  not  necessarily, 
conducted  by  one  person.  Both  parties  put  in  bids,  each 
knowing  the  bid  of  the  other;  and  thus,  while  there  was 
apparent,  there  was  no  real  competition,  and  the  public  offi- 
cers and  others  could  thus  be  deceived.  That  case  is  not, 
therefore,  a  controlling  authority  for  defendants  in  this  case. 

In  Hooker  v.  Y(jm  Dewater  (4  Denio,  349)  and  Stcmton  v. 
Alien  (5  id.,  434),  there  were  combinations  between  owners  of 
canal  boats,  expressly  and  primarily,  to  regulate  the  price  of 
freights  on  the  canals,  and  the  manifest  purpose  of  the  agree- 
ment made  was  to  prevent  competition  between  the  public 
carriers  upon  the  canals ;  and  the  agreements  were  properly 
held  void,  as  against  public  policy. 

The  true  rule  is  laid  down  in  Phippen  v.  Stickney  (3  Met; 
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384),  where  it  was  held  that  an  agreement  between  A  and  B 
that  A  will  permit  B  to  become  the  pnrchaser  of  certain  prop- 
erty abont  to  be  offered  for  sale  at  public  auction,  and  that  A 
shaU  participate  with  B  in  the  benefits  of  the  purchase,  was 
not  upon  its  face  fraudulent,  but  would  or  would  not  be  so,  as 
the  circumstances  of  the  case  showed  innocence  of  intention 
or  a  fraudulent  purpose  in  making  such  agreement.  Dewet, 
J.,  says :  "  When  such  an  agreement  is  made  for  the  purpoee 
and  with  the  view  of  preventing  fair  competition,  and  bj  rear 
son  of  want  of  'bidders  to  depress  the  price  of  the  article 
offered  for  sale,  below  the  fair  market  value,  it  will  be  ill^al 
and  may  be  avoided  as  between  the  parties,  as  a  fraud  upon 
the  rights  of  the  vendor.  But,  on  the  other  hand,  if  ihe 
arrangement  is  entered  into  for  no  such  fraudulent  purpose 
but  for  the  mutual  convenience  of  the  parties  and  for  a  rea- 
sonable and  honest  purpose,  such  agreement  will  be  valid  and 
binding.'^  So  here,  if  it  could  be  shown  that  this  agreement 
1W8  made  by  the  parties  for  the  purpose  of  perpetrating 
frauds  upon  the  towns  of  Washington  county  and  compelling 
them,  by  preventing  competition,  to  pay  an  enhanced  price 
for  recruits,  and  not  for  the  honest  purpose  of  carrying  on  a 
legitimate  enterprise  in  an  honest  way,  it  would  be  brought 
within  the  cases  cited  by  the  learned  counsel  for  the  defend- 
ants and  would  be  considered  as  against  public  policy. 

Therefore,  without  considering  the  claim  made  on  behalf  of 
the  plaintiff,  that  whether  the  contract  was  or  was  not  void 
originally,  they  can  recover  because  it  has  been  executed, 
enough  has  been  written  to  show  that  the  judgment  must  be 
reversed. 

Judgment  reversed  and  new  trial  granted. 

AU  concur ;  Foloeb,  J.,  concurring  in  result ;  "M'tt-t.-kr^  J^ 
not  voting. 

Judgment  reversed. 
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Ain)RKW  Smith,  Appellant,  v.  The  Mayob,  Aldebmbit  and    uw  mi 
Commonalty  of  The  City  of  Kew  Yore,  Bespondent.         ^^  ^ 

A  municipal  corpoTation  can  only  be  made  liable  for  damages  resulting 
from  the  overflow  of  a  sewer  upon  proof  of  some  fault  or  neglect  upon 
its  part,  cither  in  the  construction  of  the  sewer  or  in  keeping  it  in 
proper  repair. 

In  case  there  is  no  fault  in  the  confltrucCioii  of  the  sewer,  and  the  darn- 
s' is  caused  by  any  obstruction  therein,  it  is  neeessary  to  show  neglect 
to  remove  the  obstruction  after  notice  of  its  existence,  or  some  omission 
ot  duty  upon  the  part  of  the  municipal  officers  in  looking  after  it  and 
preventing  obstructions. 

During,  or  just  after,  an  unusually  heavy  shower,  a  sewer  in  one  of 
defendant's  streets  overflowed  and  flooded  plaintifTs  premises.  In  an 
action  to  recover  damages,  it  appeared  that  the  overflow  was  caused  by 
a  stoppage  of  the  sewer  with  sand,  etc.,  washed  in  from  the  streets. 
There  was  no  proof  of  any  prior  obstruction,  or  of  any  defect  in  the 
construction  of  the  sewer.    Held,  defendant  was  not  liable. 

(Ai^ed  iMay  22,  1876;  decided  May  30,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fi«t  judicial  department  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict. 
(Reported  below,  4  Hun,  637.) 

Thia  action  waA  brought  to  recover  damages  alleged  to  have 
been  sustained  bj  plaintiff  bj  reason  of  the  stoppage  and 
overflow  of  a  sewer  in  one  of  defendant's  streets,  flooding 
plaintifPs  premises. 

The  referee  found,  in  substance,  that  the  overflowing  of  the 
sewer  and  flooding  of  plaintiff's  premises  was  caused  bj  the 
stoppage  of  the  sewer  with  sand,  dirt  and  refuse  matters 
washed  in  from  the  streets ;  that  at,  or  just  before,  the  time 
of  the  overflow  there  was  an  unusually  heavy  shower ;  that 
there  was  no  proof  of  any  knowledge,  on  the  part  of  the 
defendant,  of  any  defect  or  bad  condition  of  the  sewer  prior 
to  the  occurrence,  or  of  any  notice  to  it  of  such  condition* 

Further  facts  appear  in  the  opinion. 
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Henry  Parsons  for  the  appellant.  No  notice  to  defenlant 
of  the  defective  condition  of  its  sewers  was  necessary  tc  fix 
its  liability  for  damages  caused  thereby.  {McCarthy  v. 
Syraausey  46  K  Y.,  197.) 

D,  J.  Dean  for  the  respondent.  The  obstraction  not  hav- 
ing been  occasioned  by  any  act  or  neglect  of  defendant,  it  is 
not  liable  without  notice,  actual  or  constructive.  (S.  &  K.  on 
Neg.,  §  147 ;  Hunt  v.  BrooUyn,  36  Barb,,  226 ;  McGmty  v. 
Mayor^  5  Duer,  674 ;  May<yr  v.  Sheffield^  4  Wal.,  189 ; 
Oriffi/n  v.  Mayor^  9  N.  T.,  456 ;  Huson  v.  MayoVy  id.,  163.) 

Allen,  J.  The  defendants  can  only  be  made  responsible 
to  the  plaintiff  for  the  damage  sustained  by  him  by  reason  of 
the  overflow  of  the  sewer  into  his  cellar  and  upon  his  prem- 
ises, upon  proof  of  some  fault  or  neglect  on  their  part,  either 
in  the  construction  of  the  sewer  or  in  keeping  it  in  proper 
repair.  It  is  claimed  that  there  is  some  evidence  that  the 
sewer  was  not  properly  graded,  but  the  evidence  is  very  slight, 
and  the  referee  has  not  found  the  fact,  nor  was  he  requested 
^o  find  that  the  sewer  was  not  of  proper  dimensions,  well  and 
properly  constructed  and  upon  the  right  grade.  We  are  not 
at  liberty  to  consider  any  facts  except  those  found  by  him.  It 
is  found  upon  sufficient  evidence  that  the  overflow  was  caused 
by  a  stoppage  of  the  sewer  with  sand,  dirt  and  refuse  matter 
washed  in  from  the  street,  and  that  at  or  just  before  the  flood- 
ing of  the  plaintiff's  premises,  there  was  an  imusually  heavy 
shower  of  rain.  There  is  no  proof  of  any  obstruction  before 
that  time.  There  being  no  fault  in  the  constmcticm  of  the 
sewer,  causing  the  overflow,  it  was  incumbent  upon  the  plains- 
tiff  to  show  a  neglect  by  the  defendants  to  remove  the 
obstruction  after  notice  of  its  existence,  or  some  omission  of 
duty  on  the  part  of  the  city  officers  in  looking  after  it  and 
seeing  that  no  obstruction  occurred.  There  was  no  evidence 
and  there  is  no  finding  that  the  sewer  was  liable  to  become 
obstructed  under  ordinary  circumstances,  so  as  to  require  the 
watch  and  care  of  the  officials  to  prevent  its  becoming  filled 


1876.]  Murphy  et  al.  v.  Buckman.  297 


Statement  of  case. 


and  choked  with  the  wash  of  the  street,  or  that  it  had  been 
obstructed  for  any  time  and  tmder  eircnmBtances  from  which 
it  might  be  assumed  that  the  officers  of  the  city  did  know,  or 
ought  to  have  known  the  fact.  The  city  does  not  insure  the 
citizen  against  damage  from  works  of  its  construction,  but  is 
only  liable,  as  other  proprietors,  for  negligence  or  wiUf ul  mis- 
conduct. The  principles  upon  which  municipal  corporations 
are  held  liable  for  damages  occasioned  by  defects  in  streets 
and  sewers  and  other  public  works,  are  well  settled  by  numer- 
ous cases,  and  the  L'abiHty  is  made  to  rest,  in  any  case,  upon 
some  neglect  or  omission  of  duty.  (^BaHon  v.  Syracfaae^  37 
Barb.,  292 ;  S.  0.,  36  N.  T.,  54  ;  Origm  v.  Mayor,  etc.,  of 
Ifew  York,  5  Seld.,  456 ;  MoCaHhy  v.  Syraofu^e,  46  N.  T., 
194 ;  Nims  v.  TVvy,  59  id.,  600.) 

The  plaintiff  failed  to  make  a  case  entitling  him  to  recov- 
ery, and  the  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed* 


John  Mukphy  et  al.,  Bespondents,  t^.  Louis  Buokman,       ^  ^ 

Appellant.  jjw"^ 

By  the  terms  of  a  building  contract  between  defendant,  owner,  and  B., 
contractor,  it  was  provided  that  if,  during  the  progress  of  the  work, 
the  contractor  refused  or  neglected  to  supply  sufficient  materials  or 
workmen,  defendant,  after  three  days'  notice,  might  provide  them  to 
finish  the  work,  and  deduct  the  expense  from  the  amount  of  the 
contract.  Defendant,  on  the  default  of  B.,  gave  the  three  days'  notice, 
and  thereafter  expended,  in  labor  and  material,  to  complete  the  work,  a 
sum,  which,  with  the  amount  paid  B.,  was  $778.90  less  than  the  contract* 
price.  In  an  action  to  foreclose  a  mechanic's  lien  for  materials  for  the 
building  sold  B.,  hM^  that  defendant,  by  electing  to  go  on  under  said 
clause  in  the  contract,  waived  the  right  to  insist  upon  a  forfeiture,  and 
that  plalntill  was  entitled  to  Judgment  for  the  balance  unpaid. 

(Aigued  May  88, 1876;  decided  May  80, 1876.) 

Appbal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York 
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affimung  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  foreclose  a  mechanic's  lien  on 
premises  in  the  citj  of  ISew  York. 

The  referee  found,  substantially,  the  following  facts,  among 
others:  On  the  15th  of  April,  1870,  the  defendant,  Louis 
Buckman,  as  owner,  and  one  Frederick  Brassel,  as  mason, 
entered  into  a  contract,  in  writing,  bj  which  said  Brassel 
agreed,  on  or  before  the  first  of  August  then  next,  to  do  the 
work  and  furnish  the  materials  mentioned  in  the  mason's 
specifications  for  a  building  upon  defendant's  premises,  Ko. 
67  Columbia  street,  in  the  city  of  New  York,  for  the 
sum  of  $6,000  The  contract  contained  this  provision: 
^^  Should  the  contractor,  at  any  time  during  the  progress 
of  the  said  work  refuse  or  neglect  to  supply  a  sufficiency 
of  materials  or  workmen,  the  owner  shall  have  the  power  to 
provide  materialB  and  workmen,  after  three  days'  notice,  in 
writing,  being  given  to  finish  the  said  works,  and  the  expense 
shall  be  deducted  from  the  amount  of  the  contract" 

Brassel  entei'ed  upon  the  contract,  but  ceased  work  in  July, 
at  which  time  his  contract  was  not  nearly  completed.  Defend- 
ant elected  to  complete  the  contract  himself,  as  provided  in 
the  contract,  and  served  upon  Brassel  the  three  days'  notice 
required  thereby.  Defendant  paid  to  Brassel  $3,118.90,  and 
he  expended  in  completing  the  work  contracted  for  $2,102.20. 

Plaintiff  furnished  to  Brassel  building  materials  to  the 
amount  of  $1,663.98,  most  of  which  was  used  in  the  work  on 
the  building,  for  which  the  plaintiff  filed  a  mechanic's  lien. 
As  conclusion  of  law,  the  referee  found  that  plaintiff  was 
entitled  to  enforce  his  lien  to  the  extent  of  the  balance 
unpaid  on  the  contract. 

Further  facts  appear  in  the  opinion. 

Oeo.  W.  WingaU  for  the  appellant.  Abandoning  the  build- 
ing  without  full  performance  was  a  bar  to  a  recovery.  (Oun- 
nmgham  v.  JoneSj  20  N.  Y.,  486 ;  Smith  v  .Brady^  17  id., 
186, 187, 190 ;  OroM  v.  KnuMy  43  How.  Fr.,  889 ;  Glaoius 
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T.  Black,  50  K  Y.,  145, 148 ;  I'oUen  v.  Commg,  9  i<L,  93.) 
There  was  nothing  in  the  proof  to  constitute  a  legal  waiver. 
{Ripley  v.  j^tna  Ins.  Co.,  80  N.  T.,  136 ;  Gardner  v.  Clark, 
21  id.,  404 ;  R<^>ert8  v.  Opdyke,  40  id.,  264 ;  Pike  v.  BuOer, 
4  id.,  360 ;  CaOd/n,  v.  Tobias,  26  id.,  217 ;  MiOer  v.  Pondca/r, 
55  id.,  325 ;  Bart<m  v.  Herman,  11  Abb.  Pr.  [N.  S.],  383.) 
The  presence  of  the  owner  while  the  work  was  being  done 
did  not  aflEect  the  case.  {Pike  v.  Butler,  4  Comst.,  360,  363 ; 
Moulton  V.  MoOwen,  103  Mass.,  587,  596,  597;  Meehan^. 
WiUiams,  2  Daly,  376 ;  Robinson  v .  Brien,  20  Tex.,  438 ; 
People  ex  rd.  Comrs.  v.  Cowner,  46  Barb.,  334 ;  Yeasie  v. 
Bamgs,  51  Me.,  509 ;  Stewart  v.  Fvlton,  31  Mo.,  59 ;  Mor- 
rison V.  Currrnivngs!,  26  Vt.,  486 ;  Reed  v.  Bd.  Education,  4 
Abb.  Ct.  App.  Dec,  26.)  There  was  nothing  due  on  the 
contract  against  which  plaintiff  conld  enforce  a  lien.  {Crams 
V.  G&nin,  60  N.  T.,  129  ;  Lynn  v.  O'Hara,  2  E.  D.  S.,  560 ; 
Iloyt  V.  Miner,  7  HiU,  525 ;  Smith  v.  Coe,  2  HUt.,  365,  387; 
Dofugkty  v.  BeveUn,  1  E.  D.  S.,  625.)  The  contractor  was 
bonnd  by  the  contract  to  do  the  work  "  to  the  satisfaction  of 
the  owner."  {Martin  v.  Zeggett,  4  E.  D.  S.,  255 ;  Thom/is  v. 
Fleury,  26  K  T.,  26 ;  Smith  v.  Briggs,  3  Den.,  73 ;  McCar- 
ren  v.  McNulty,  7  Gray  [Mass.],  39.) 

Nelson  Smith  for  the  respondents.  Defendant  was  estopped 
from  objecting  to  the  work  done  by  the  contractor,  he  having, 
by  superintending  and  directing  it,  waived  his  right  to  object  to 
it.   {CHUm  V.  Bvhba/rd,  2  Hilt.,  303 ;  Bigelow  on  Estop.,  501.) 

AiTDBEws,  J.  The  defendant,  on  the  default  of  the  con- 
tractor, elected  to  proceed  to  complete  the  house  under  the 
clause  in  the  contract  which  provides  that  if  the  contractor 
should  at  any  time  during  the  progress  of  the  work  refose  or 
neglect  to  supply  a  sufSciency  of  materials  or  workmen,  the 
owner  may,  after  three  days'  notice  being  given  to  the  con- 
tractor, provide  them,  and  deduct  the  expense  from  the 
amoxmt  of  the  contract.  The  owner  gave  the  notice,  and 
expended  in  completing  the  house  $2,102.20,  which,  together 
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with  the  amoimt  he  had  paid  the  contractor,  was  $778.90  less 
than  the  sum  the  contractor  was  to  receive  under  the  contract ; 
and  this  sum  was  allowed  to  the  plaintiffs  upon  their  lien. 

The  defendant,  by  electing  to  go  on  under  this  clause  of  the 
contract,  waived  the  right  to  insist  upon  a  forfeiture  for  the 
failure  of  the  contractor  to  perform  the  contract.  The  owner 
was  not  precluded  thereafter  from  claiming  damages  against 
the  contractor  for  defective  performance,  or  for  failure  on  his 
part  to  complete  the  building  at  the  time  specified ;  and  these 
damages  he  could  recoup,  against  any  sum  due  the  contractor, 
for  work  done  xmder  the  contract.  But  he  could  not  avail 
himseH  of  the  right,  given  him  by  the  contract,  to  complete 
the  work,  thereby  substituting  himself  in  place  of  the  con- 
tractor, and  at  the  same  time  claim  that  the  contract  was  at  an 
end,  and  refuse  to  account  to  the  contractor  for  work  done 
imder  it,  on  the  ground  that  the  contract  was  forfeited.  The 
election  to  do  the  work  at  the  contractor's  expense,  under  the 
clause  referred  to^  assumed  that  the  contract  was  then  in  force. 
The  case  of  GiUen  v.  JSubbard  (2  Ililton,  804),  a  case  arising 
under  a  similar  contract,  contains  a  very  satisf actoiy  exposi- 
tion of  the  meaning  of  this  clause. 

This  disposes  of  the  main  question  in  this  case.  The 
answer  did  not  seek  to  recoup  damages  for  the  contractor's 
default  in  performing  his  contract.  The  referee  found  that 
there  was  a  failure  in  several 'respects,  by  the  contractor,  to 
perform  it,  but  there  is  no  finding  as  to  the  amount  of  dam- 
ages, and  no  request  to  find  upon  the  subject. 

The  exception  to  the  finding  that  the  defendant  elected  to 
complete  the  contract  himself,  is  not  well  taken,  because  that 
fact  was  both  alleged  in  the  answer  and  proved  on  the  trial; 
and  the  other  fincUngs  of  fact  excepted  to  were  supported  by 
evidence.  The  conclusion  of  law  that  the  defendant  had 
waived  the  forfeiture  was  amply  justified  by  the  proof,  and 
the  exception  thereto  cannpt  be  sustained. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinned. 
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lIoBACK  B.  Claflin  et  al.,  Appellants,  v.  Louis  S.  Lenheqc,         MP  HI 

Eespondent. 

Where  one  has  been  been  constituted  and  accredited  as  agent  to  carry  on 
a  business  for  another,  his  authority  to  bind  his  principal  continues  after 
actual  revocation  as  to  those  who  have  been  accustomed  to  deal  with 
him  as  such  agent,  imtil  notice  of  the  revocation  is  brought  home 
to  them. 

As  to  whether  the  doctrine  of  constructive  notice  is  applicable  to  such  a 
case,  quofre. 

Dubious  or  equivocal  circumstances  will  not  be  substituted  for  actual 
notice.  ' 

In  action  to  recover  for  goods  sold,  it  appeared,  indisputably,  that,  prior 
to  July,  1867,  H.,  the  brother  of  defendant,  with  authority  to  act  for 
him,  had  carried  on  a  store  at  M.,  in  the  name  of  defendant,  and  was 
m  the  habit  of  purchasing  goods  for  the  store  from  plaintiffs  on  defend* 
ant's  credit,  the  bills  therefor  being  rendered  to  and  paid  by  him.  In 
July.  1867,  the  store  was  partially  destroyed  by  fire,  and  the  agency  of 
H.  was  terminated.  Defendant  carried  on  a  store  himself  at  G.  B., 
purchasing  goods  therefor  of  plaintiffs,  but,  having  some  difficulty  in 
settling  with  them  the  accounts  of  the  store  at  M.,  after  the  fire,  he  sus- 
pended all  dealings  until  October,  1869,  when  he  again  purchased  goods 
for  his  store  at  G.  B.  In  November  and  December,  1869,  H.,  without 
authority,  purchased  goods  in  defendant's  name,  to  go  to  M.  in  the 
same  manner  as  before.  Plaintiffs  had  notice  of  the  fire,  but  the  evi- 
dence was  conflicting  as  to  whether  they  had  notice  of  the  termination 
of  the  agency.  The  court  submitted  to  the  Jury,  among  other  things, 
the  question  whether,  independent  of  notice,  in  fact,  the  circumstances 
were  such  as  to  put  the  plaintiffs  upon  inquiry;  and  charged,  in  sub- 
stance, that  if  they  were,  although  there  was  no  actual  notice  of  the 
revocation  of  the  agency,  plaintiffs  were  chargeable  with  constructive 
notice  thereof,  and  could  not  recover.  Held,  error;  that  the  facts  bear- 
ing upon  the  question  of  constructive  notice  being  undisputed,  that 
question  was  one  of  law  for  the  court,  and,  as  matters  of  law,  they  were 
insufficient  to  put  plaintiffs  upon  inquiry,  or  charge  them  with  con- 
structive notice. 

dafflin  V.  LenKeim  (5  Hun,  269)  reversed. 

(Argued  April  19, 1876;  decided  June  6,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict,  and 
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denying  a  motion  for  a  new  trial.  (Reported  below,  5 
Hun,  269.) 

This  action  was  brought  to  recover  for  merchandise*  alleged 
to  have  been  sold  by  plaintiffs  to  defendant. 

The  facts  pertinent  to  the  questions  discussed  appear 
sufficiently  in  the  opinion. 

A.  J.  Yanderpod  for  the  appellants.  The  authority  of 
defendant's  agent  continued  as  to  plaintiffs  until  notice  of 
revocation  was  brought  home  to  them.  (Stoiy  on  Ag.,  §  470 ; 
1  Chit  on  Con.  [11th.  ed.],  279 ;  Haywrd  v.  Treadwell^  1 
Str.,  506;  Anon,  v.  Harrison^  12  Mod.,  346 ;  SaUe  y.Fidd^ 

5  T.  R.,  215;  Morgan  v.  SteU^  5  Bin.,  305;  Truemjom,  v. 
Loder^  11  A.  &  E.,  589 ;  Lamothe  v.  St.  L.  M.  R.  and  D. 
Co.y  17  Miss.,  204  ;  Bea/rd  v.  Eirh,  11  K  H.,  398 ;  Pars,  on 
Con.  [5th  ed.],  70,  71 ;  2  Kent's  Com.,  644 ;  Mech.  Bk.  v. 
Limngaton^  33  Barb.,  458 ;  Clapp  v.  Rogers^  12  N.  T.,  283 ; 
Ketchum  v.  ClarJc^  6  J.  E.,  144,  148  ;  Deering  v.  Flcmders^ 
49  N.  H.,  225,  228 ;  Barfoot  v.  GoodaU,  3  Camp.,  147  HaH 
V.  AlexandeTy  2  M.  &  W.,  484.)  Lapse  of  time  is  not  notice 
in  the  absence  of  other  circumstances.    {Morgan  v.  Stell^  5 

Bin.,  305  ;  t.  JSarrison^  12  Mod.,  346 ;  Charlton  v. 

jEarl  of  Durhamj  L.  E.,  4  Ch.,  433.)  A  vendor  not  having 
actual  knowledge  of  the  revocation  of  the  power  of  an  agent 
may  rest  on  the  omission  to  give  notice,  unless  bad  faith  on 
his  part  is  established.  (Kerr  on  Fraud  and  Mistake,  238 ; 
Jones  V.  Smithy  1  Hare,  55 ;  West  v.  Reed^  2  Ha.,  249,  259 ; 
Ware  v.  Ld.  Egmont,  4  DeQ-.,  M.  &  G.,  460  ;  Wilson  v.  SmaUy 

6  Wal.,  83 ;  Woodworth  v.  PoAge^  5  Ohio  St.,  70 ;  Briggs  v. 
Taylor,  28  Vt.,  180 ;  Seyhdl  v.  JSTa/t.  Owr.  Bh,  54  K  T.,  288.) 
What  may  or  may  not  be  sufficient  to  justify  an  inference  of 
notice  is  a  question  of  law.  {BirdsaU  v.  RvsseUy  29  N.  T., 
220,  249 ;  Williamson  v.  Brovm^  15  id.,  354 ;  Wdch  v.  Sage^ 
47  id.,  143, 147.) 

A.  O.  Rice  for  the  respondents.  The  circumstances  being 
such  as  would  have  put  a  prudent  man,  acting  in  good  faith| 
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on  inquiry,  plaintiffs  are  chargeable  with  such  notice  as  the 
inquiry  wonld  develope.  {Mer,  Bk.  v.  State  JBk.,  10  "Wal., 
604,  670 ;  Whitehead  v.  BoulmiSj  1  J.  &  C,  Exch.,  303 ; 
WiUiamaon  v.  Brovm^  15  TS,  T.,  364 ;  Barfoot  v.  OooddU^  3 
Camp.,  147 ;  ZoOer  v.  ./(wm,  47  K  H.,  324 ;  49  id.,  225 ;  16 
East,  169 ;  43  How.,  201.)  The  rule  in  regard  to  notice  is 
snbstantially  the  same  in  cases  of  partnership  and  of 
agency.  (Story  on  Ag.,  §§  470-473  ;  Story  on  Bail.,  §  208 ; 
Story  on  Part.,  §§  128-130,  160,  161,  335 ;  3  Kent's  Com., 
67;  2  Greenl,  Ev.,  §  68,  a;  Dunlap's  Paley  on  Ag.,  163, 
note  3.) 

Bapallo,  J.  The  plaintifis  seek  to  recover  in  this  action 
the  price  of  certain  merchandise  which  they  allege  that  they 
sold  and  delivered  to  the  defendant,  through  his  brother  H.  S. 
Lenheim,  as  his  agent. 

To  establish  the  agency,  they  proved  tliat  this  brother  of 
the  defendant  had,  for  several  years  prior  to  Jnly,  1867,  con- 
ducted the  business  of  a  store  at  Meadville,  Pennsylvania,  in 
the  name  of  the  defendant,  and  had  been  in  the  habit  of  pur- 
chasing goods  for  that  store  from  the  plaintiffs.  These  pui^ 
chases  were  all  made  in  the  name  and  on  the  credit  of  the 
defendant,  and  the  bills  thereof  were  rendered  to  and  paid 
by  him. 

The  defen(^ant  concedes,  in  his  testimony,  that  previous  to 
a  fire  which  took  place  in  July,  1867,  in  the  store  at  Mead- 
ville, his  brother  was  authorized  by  him  to  make  purchases 
and  carry  on  that  store  in  his,  the  defendant's  name,  but  con- 
tends that  after  the  fire  he  terminated  such  authority.  The 
purchases  for  which  this  action  was  brought  were  made 
by  the  brother,  for  the  Meadville  store,  in  November  and 
December,  1869,  in  the  name  of  the  defendant.  The  plain- 
tiffs claim  that  they  had  no  notice  of  the  revocation  of  the 
agency,  and  sold  on  the  credit  of  the  defendant. 

The  last  bill  paid  by  the  defendant  for  goods  sold  for  the 
Meadville  store,  was  for  upwards  of  $8,000,  and  was  paid  in 
August,  1867.    It  was  for  goods  sold  before  the  fire.    There 
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was  a  difficulty  between  the  plaintiff  and  the  defendant  about 
this  bilL  An  action  was  brought  upon  it  and  an  attachment 
issued  agamst  the  property  of  the  defendant,  and  he  was 
required  to  pay  the  costs  of  these  proceedings,  which  he  did 
in  August,  1867.  The  defendant  had  for  several  years  pre- 
viously carried  on  another  store  at  Great  Bend,  Pennsylvania, 
and  had  been  in  the  habit  of  purchasing  goods  from  the  plain- 
tiffs for  that  store ;  but  after  this  difficulty  he  suspended  all 
his  dealings  with  the  plainti£b  until  the  month  of  October, 
1869,  when  he  resumed  his  business  relations  with  them  by 
the  purchase  of  goods,  personally,  for  the  store  at  Great  Bend. 
In  the  following  months  of  November  and  December,  1869, 
the  brother  made  the  purchases  now  in  controversy,  in  the 
name  of  the  defendant,  for  the  MeadviUe  store. 

The  defendant  gave  evidence  on  the  trial  tending  to  show 
actual  notice  to  the  plaintiffs  of  the  revocation  of  the  agency, 
after  the  fire  of  July,  1867.  It  was  conceded  that  the  plain- 
tiffs had  notice  of  the  burning  of  the  store  at  Meadville,  but 
the  evidence  of  notice  of  the  revocation  of  the  agency  was 
controverted. 

The  court  submitted  to  the  jury  the  question  whether  the 
plamtiffs  had  notice  of  the  revocation,  but  charged  that  if 
the  jury  came  to  the  conclusion  ^'  that  the  circumstances  of 
the  case  were  such,  independently  of  the  question  of  notice, 
that  in  fair  dealing  between  man  and  man  plaintiffs  should 
have  inquired  by  telegraph  or  by  letter  of  the  defendant  at 
Great  Bend  whether  he  continued  the  MeadviUe  store,  and 
whether  the  brother  continued  to  have  authority  to  buy  goods 
in  his  name,  that  will  end  the  recovery  in  this  case ;"  and, 
further,  that  if  the  jury  came  to  the  conclusion  ''that  no 
notice  in  fact  was  given  and  that  the  circumstances  were  such 
as  to  put  the  plaintiffs  fairly  upon  inquiry  as  to  whether  that 
business  was  continued  by  the  defendant  and  the  brother 
had  authority  to  continue  it  by  making  these  purchases,  that 
ends  the  responsibility  on  the  part  of  the  defendant."  Excep- 
tions were  duly  taken  to  the  portions  of  the  charge  above 
quoted. 
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It  is  a  familiar  principle  of  law  that  when  one  has  eonfiti- 
tnted  and  accredited  another  his  agent  to  carry  on  a  busineaSi 
the  authority  of  the  agent  to  bind  his  principal  continues, 
oven  after  an  actual  revocation,  until  notice  of  the  revocation 
is  given ;  and,  as  to  persons  who  have  been  accustomed  to 
deal  with  such  agent,  until  notice  of  the  revocation  is  brought 
home  to  them.  The  case  of  sudii  an  agency  is  analogous  to 
that  of  a  partnership,  and  the  notice  of  revocation  of  the 
agency  is  governed  by  the  same  rules  as  notice  of  the  dissolu- 
tion of  a  partnership.  As  to  persons  who  have  been  pre- 
viously in  the  habit  of  dealing  with  the  firm,  it  is  requisite  that 
actual  notice  should  be  brought  home  to  the  creditor,  or  at  least, 
that  the  credit  should  have  been  given  under  circumstances  from 
which  notice  can  be  inferred.  Where  the  circumstances  are 
controverted,  or  where  notice  is  sought  to  be  inferred  as  a 
fact,  from  circumstances,  the  question  is  for  the  jury ;  they 
must  determine,  as  a  question  of  fact,  whether  the  party 
claiming  against  the  partnership  or  the  principal,  did  have 
notice  of  the  dissolution  or  revocation ;  and  there  being  some 
evidence  of  the  fact  of  notice,  the  court,  in  the  present  case, 
properly  submitted  to  the  jury  this  question  of  fact 

But  the  court  submitted  to  the  jury  the  further  question 
whether,  independently  of  the  question  of  nptice  in  fact,  the 
circumstances  were  such  as  to  put  the  plaintifib  on  inquiry  as 
to  whether  the  authority  of  the  agent  continued,  and  charged 
them  that  if  they  were,  the  plaintiffs  were  charged  with 
notice  of  the  facts  which  the  inquiry  would  have  disclosed. 
In  other  words,  the  question  was  submitted  to  the  jury 
whether,  although  the  plaintiffs  had  no  notice  in  fact,  they  had 
constructive  notice  of  the  revocation  of  the  agency. 

Assuming  that  the  doctrine  of  constructive  notice  is  appli- 
cable to  cases  of  this  description,  what  circumstances  amount 
to  constructive  notice  is  a  question  of  law.  Where  the  facts 
are  in  dispute,  a  mixed  question  of  law  and  fact  is  presented^ 
wd  then  of  course  the  question  is  to  be  determined  by  the 
jury,  under  instructions  by  the  court,  as  to  the  effect  of  the 
circumstances  which  they  may  find  to  have  existed.    But  the 
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question  whether  circumfltanoes  which  are  undispTited,  or  are 
lotind  by  the  jiuy,  are  snffident  to  put  a  party  on  inquiry  and 
thnfi  charge  him  with  constrnctive  notice^  is  not  for  the  jurp 
but  for  the  court. 

In  this  case,  throwing  out  of  view  the  eyidence  bearing 
upon  the  question  of  actual  notice^  there  was  no  controversy 
about  the  facts.  These  were,  that  the  store  at  Meadville  was 
burnt  in  July,  1867,  and  the  plainti£k  knew  of  the  fire ;  that 
the  plaintiffs  brought  an  action  and  issued  an  attachment 
against  the  defendant  for  the  bill  then  due  for  goods  fur- 
nished to  the  store  at  Meadville ;  that  this  claim  and  the  costs 
of  the  proceedings  were  paid  by  the  defendant  in  August, 
1867,  and  the  defendant  thereafter  suspended  all  dealings 
with  the  plaintiffs  until  October,  1869,  when  he  resumed 
them,  and  that  in  November,  1869,  the  brotlier  resumed  his 
purchases  for  the  Meadville  Bt(»%,  from  the  plaintiffs,  on 
eredit,  in  the  name  of  the  defendant,  and  the  plaintiffs  gave 
him  credit  as  the  agent  for  the  defendant.  Whether  these 
circumstances  were  sufficient  to  put  the  plaintiffs  on  inquiry. 
Or  in  other  words,  whether  they  amounted  to  constructive 
notice  of  the  fact  which  an  inquiiy  would  have  disclosed,  viz., 
the  revocation  of  the  agency,  was  a  question  of  law,  to  be 
determined  by  the  court,  and  it  was  error  to  submit  it  to 
the  jury.  {Am.  Linen  Thread  Co.  v.  WortendyJce,  24  N.  T., 
650 ;  Howe  v.  Thayer,  17  Pick.,  91.) 

Constructive  notice  is  a  legal  inference  from  established 
facts,  and  when  the  facts  are  not  controverted  the  question  is 
one  for  the  court.  "Whether,  under  a  conceded  state  of  facts, 
the  law  wiil  impute  notice,  is  not  a  question  for  the  jury. 
(BirdsaU  v.  liwseU,  29  N.  T.,  220,  249.) 

This  error,  however,  would  not  be  ground  for  reversing  the 
judgment  if  it  appeared  that  the  court  would  have  been  jus- 
tified in  holding,  as  matter  of  law^  that  the  circumstances  were 
sufficient  to  put  the  plaintifb  on  inquiry,  and  we  must,  there- 
fore, examine  that  question. 

The  mere  fact  that  the  store  at  Meadville  was  burnt  did  not 
Indicate  that  the  defendant  intended  to  discontinue  businesc 
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there;  and  if  buainess  had  been  promptly  refinmed  and  pur- 
ehaaee  for  that  store  renewed  by  the  defendant!8. brother,  there 
eonld 'have  been  no.reason,  in  the. absence  of  any  notice  from 
the  defendant,  to  snppoee  that  the  agency  had  been  discon- 
tinned.  The  principal  feature  in  the  case  is  the  delay  of  two 
years  and  upwiods  between  the  fire  and  the  resumption  of 
purchases,  by  the  defendant's  brother,  for  the  Keadville  store. 
But,  under  tiie  oircnmstances,  this  delay  might  well  have  been 
attributed  by  the  plaintifEs  to  the  difficultyibetween  them  and 
the  defendant,  in  July  and  August,  1867,  which  resulted  in 
the  defendant  sui^nding  all  dealings  with  the  plaintifh,  not* 
withstanding  that  !he  continued  his  ibusiness  at  Great  Bend, 
▲nd  when  tiie  defendant,  in  1869,  resumed  his  dealings  with 
the  plaintiffs,  without  giving  them  notice  of  any  change  in  his 
business  amngements  with  his  'brother,  at  Headville,  the 
plaintiffs  were  wanranted  in  believing  that  the  suspension  of  the 
dealings  of  the  brother  was  attributable  to  the  same  cause  which 
had  deterred  the  defendant  himself  from  making  purchases ;  and 
when,  immediately  after  the  defendant  himself  resumed  deal- 
ings, the  brother  applied  to  make  purchases  as  before,  for  the 
Meadville  store,  the  plaintiffs  would  not,  natui;ally,  attribute 
the  suspension  of  dealings  for  that  store,  in  the  meantime,  to 
a  revocation  of  the  agency,  nor  suspect  that  the  brother  was 
committing  a  fraud.  We  must,  in  considering  the  portion  of 
the  charge  excepted  to,  assume,  as  we  have  assumed,  that  no 
notice  was  given  by  the  defendant  to  the  plaintiffs  that  he 
had  discontinued  his  business  at  Meadville  or  revoked  the 
authority  of  his  brother,  and  that  the  plaintiffs  knew  nothing 
of  it,  for  the  charge  expressly  submits  the  question  of  con- 
structive notice,  independently  of  the  question  of  notice  in 
fact,  and  expressly  states  that  the  jury  are  to  pass  upon  it  in 
^ase  they  find  that  there  was  no  notice  in  fact. 

We,  thwk  tjtiat  the  circumstances  existing  at  the  time  of  the 
«ale  of  the  goods  in  •question  were  not  sufBciei^t  to  constitute 
^constructive  notice  of  the- revocation  of  the.agency,  and  that 
the,  case  should  have  been  submitted  to  the  jury  only  upon 
.the  question  of  notice  in  fact.     In  this  there  is  no  hardship 
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npon  the  defendant ;  it  was  his  dnt j,  after  he  had  accredited 
his  brother  for  a  series  of  years  as  authorized  to  deal  in  his 
name  and  on  his  responsibility,  when  he  terminated  that 
authority,  to  notify  all  parties  who  had  been  in  the  habit  of 
dealing  with  his  agent,  as  the  plaintifis  had  been  to  his  knowl- 
edge. This  was  an  act  easily  performed  and  would  have  been 
a  perfect  protection  to  him  and  prevented  the  plaintiffs  from 
being  deceived.  Justice  to  parties  dealing  with  agents 
requires  that  the  rule  requiring  notice  in  such  cases  should 
not  be  departed  from  on  slight  grounds,  or  dubious  or  equivo- 
cal circumstances  substituted  in  place  of  notice.  If  notice 
was  not  in  fact  given,  and  loss  happens  to  the  defendant,  it  is 
attributable  to  his  neglect  of  a  most  usual  and  necessary 
precaution. 

The  jury  may  have  been  satisfied  that  notice  was  given,  but 
under  the  charge  they  may  have  rendered  their  verdict  solely 
on  the  ground  of  constructive  notice;  the  judgment  must, 
therefore,  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 


Henby  a.  Eichabd,  Appellant,  v,  Isaac  B.  Welungtok  et  al., 

Bespondents. 

Plaintiff,  in  Augast,  1806,  stored  in  defendants'  warehonse  a  lot  of  wines, 
and  another  lot  in  November,  1868,  with  the  understanding  tliat  defend- 
ants were  to  purchase  them.  In  February,  1870,  defendants  having 
declined  to  give  a  definite  answer  as  to  whether  they  would  purchase, 
plaintiff,  with  a  view  of  bringing  them  to  a  determination,  rendered 
biUs  dated  respectively  at  the  dates  when  the  wines  were  placed  in 
defendants'  custody.  The  bUls  were  not  assented  to  by  defendants,  and 
no  agreement  was  made  as  to  price  and  terms  of  sale.  In  July,  1870, 
plaintiff  sent  to  defendants  a  statement  of  the  wines,  crediting  thereon, 
"by  amounts  received  on  account,  $82,372.68."  Defendants  failed  in 
November,  1870,  having,  prior  to  that  time,  disposed  of  the  wines.  In 
an  action  for  conversion,  after  defendants,  for  the  purpose  of  showing 
a  sale,  had  given  in  evidence  the  statement  of  July,  1870,  plidntiff 
offered  to  prove  facts  tending  to  show  that  the  credit  was  not  f Of 
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payments  made  specifically,  on  account  of  the  alleged  porchasep  but  for 
moneys  due  defendants  from  plaintiff  in  other  transactions^  which  the 
latter  were  willing  to  offset  This  eyidence  was  excluded  and  plain- 
tiff nonsuited.  EM  (Ghubch,  Ch.  J.,  dissenting),  error ;  that  the 
evidence  was  proper  and  material,  as  destroying  the  effect  of  the  credit 
as  an  admission  of  a  consummated  sale ;  and  that  this  being  explained, 
the  evidence  was  sufficient  to  entitle  plaintiff  to  go  to  the  jury  on  that 
question. 

(Argued  April  21, 1876;  decided  June  6, 1878.) 

Appsal  from  judgment  of  the  General  Term  of  the 
Supreme  Oonrt  in  the  second  jndicial  department  in  favor  of 
defendants,  entered  upon  an  order  nonsniting  plaintiff  on  trial 
at  Circuit. 

This  action  was  for  the  alleged  oonyeraion  of  a  quantity  of 
sherry  wines. 

The  evidence  tended  to  show  that  plamtiff  ,  being  an  importer 
of  sherry  wines,  in  Angost,  1866,  received  an  importation  of  800 
casks,  which,  upon  the  representation  of  defendants  that  they 
would  probably  purchase,  he  stored  in  defendants'  warehouse. 
In  November,  1868,  he  recived  100  casks  more,  which  he  also 
stored  with  defendants  under  the  same  understanding.  In 
February,  1870,  defendants  not  having  determined  as  to  pur- 
chasing, plaintiff  sent  to  them  two  bills,  one  of  each  lot,  dated 
respectively  at  the  dates  when  the  wines  were  stored.  A  short 
time  prior  to  sending  the  bills,  plaintiff  told  defendants  that 
they  must  take  the  wines  or  return  them,  and  was  thereupon 
requested  to  send  the  bills.  Defendants  informed  plaintiff 
that  they  would  not  agree  to  the  bilb,  but  wanted  certain 
deductions  made ;  these  plaintiff  declined  to  make.  Plaintiff 
several  tunes  demanded  of  defendants  that  they  determine 
whether  they  would  take  the  wines  or  not,  but  was  requested 
on  each  occasion  to  wait  Defendants  gave  in  evidence  a 
letter  of  plaintiff,  written  July  28,  1870,  to  which  was 
appended  a  note  or  statement  as  follows : 

To  amount  due  me,  18  March,  '70  $44:9826  84 

By  cash,  sundry  dates  from  13th  Feb'y,  to  date,  803  90 

By  amounts  received  on  account 829272  63 
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Plaintiff,  as'  a  Witneds  in  Iiis  own  behaif^  was  asked  to 
eiplaSn  ^hat  the  eredit  alluded  to.  He  answered  that  it 
allitded  to  ilote  transactions  between  himself  and  defendants 
][le  was  then  asked  to  state  what  these  note  transactions  were^ 
and  how  he  came  to  make  the  credit,  and  also  the  &cts  which 
ixidnced  the  credit.  This  waa  objected  to,  and  objection  erash 
tainedy  to  which  plaintiff's  counsel  duly  excepted.  The  court 
granted  a  motion  for  a  nonsuit,  to  whieh  plaintiff's  counsel 
duly  excepted.  Exceptions  were  ordered  to  be  heard  at  first 
ihstaliice'  at  General  Term. 

ir,  0.  lAfon  idr  lihe  appellant  Plaintiff  had  sufficient 
interest  in  the  wines  to  entitle  him  to  maintain  this  actiou*. 
{OrinnM  V.  SchrmcU^  2  Sandf.,  706;  JE^verett  v.  ScUterSy 
15  Wend.,  474;  Suiters  y.  SalUrSy  20  id.,  267;  OraS- 
Henar  v.  PhiUipSy  2  Hill,  147 ;  Adams  V.  Biasdlj  28  Barb., 
S82 ;  Judah  v.  Kemjpy  2  J.  Oas.,  411 ;  42  Barb.,  177 ;  33  IS. 
T.,  587;  Favlkner  v.  Itrowiiy  13  Wend.,  fe;  HoctcweU  V. 
J^mdergy  19  Barb.,  473.)  There  ^as  no  sale  of  the  wines,  is 
the  mindd  of  the  patties  never  met  as  to  the  (Quantity,  terms 
or  prioel  (Camp  v.  Norton^  52  Barb.,  96 ;  Bern&ndaUer  V. 
ffoeaj  7  Blatch.,  548;  WaJ/tath  t.  Ingles,  64  Barb^  265; 
Bcra/nioh  r.  Bothy  29  id.,  171 ;  Baldmn  r.  MUd&rbergerj  2 
fiall,  176';  Jm/oe  v.  Adamsy  4  Seld.,  291 ;  FuUeHon  v.  Dal- 
ioi^y  58  Barb.,  236.)  The  court  erred  in  refusing  to  allo^ 
plaintiff  to  pro^ceed  with  tbe  cade  an<l  recover,  as  in  an  actioii 
bn  contnfct,  f  of  the  sale  and  delivery  of  the  wines.  {Eldridg4 
V.  AdamSy  54  Barb.,  417 ;  Gordon  v.  Sostettety  37  N.  T.,  99 ; 
Prouty  V.  Swifty  51  id.,  594;  Coit  v.  Stswarty  Alb.  L.  J., 
llarch,  8, 1873 ;  Cofumgkty  v.  NibKolSy  42  N.  T.,  83.) 

WiUiam  Allen  BuRer  for  the  respondents.  Th^  evidtoW 
bh  behalf  of  plaintiff  ifiade  out  a  plain  case  of  sdle  and  deliv- 
ery. {Mar^  V.  AdamSy  104  Mass.,  262 ;  Nichols  v.  PaUeny 
18  Me.,  231 ;  Lake  v.  Morrisy  30  Oonn.,  201 ;  Warden  V* 
Ma/rshaUy  99  Mass.,  805,  306.])  Defendants  were  not  guilty 
6f  i  ccinversioH  in  selling  the  wines.    {Gani^pbeU  v.  Stokes,  3 
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WencL,  137;  1  Watorman  on  Tre^MBs,  S8S^  §  569.)  Plain- 
t«f  ^  estopped  by  his  acts  fi*om  asserting  that  there  was  m 
sale.  {Stephens  v,  Baird^  9  Cbw.,  274,  278 ;  Mofferd  v 
^;£m,  12  B.  Mon.,  25«,  25T ;  €h^M^  r.  Jfrufm,  9  6.  &  B., 
983-289 ;  P^iekard  r.  Sm^s^  6  A±  &  EL,  469 ;  Cfriffff  y. 
Wdhy  10  id.,  90 ;  4  B*  Men.,  889;  19  Ala.  [N.  8.],  430;  10 
Ire.,  320;  12  Feim.,  378;  6  Wend.,  436;  4  Oomst,  309;  a 
Hili  215;  12  B.  Mon.,  256^  957;  19  Penn.  [7  Har.],  424; 
6  Ear.,  346 ;  11  8.  &  B.,  496.) 

Bapallo,  J.  The  testimeny  of  the  plaintiff  tended  to 
show  that  the  eontemplated  porchase  of  the  wines  bj  ihe 
defendants  was  never  consummated.  On  his  evidence  it  in 
difficnlt  to  determine  that  an  action  coold  have  been  main*r 
tained  by  the  plaintiff  for  the  price  of  the  goods  as  on  a  eoft* 
tract  of  sale.  Bat  the  GFeneral  Term  appear  to  have  held  that 
the  rendition  of  bills  for  the  wines,  at  the  dates  when  they 
went  into  the  possession  of  the  defendants,  and  the  snbse* 
qaent  receipt  by  the  plaintiff  of  $32,272.63  on  acconnt  of  the 
price,  and  the  claim  for  the  baknoe  as  for  goods  sold,  were 
snch  controlling  cinmmstancea  that  a  verdict  for  the  plaintiff 
wonld  have  been  set  aside,  and,  eonsequently,  the  nonsuit  was 
properly  granted. 

If  the  facts  were  as  assnmed,  the  condnsion  wonld  probably 
follow.  On  an  examination  of  the  evidence,  however,  we  find  . 
that  it  shows  that  the  bills,  althongh  dated  in  1866  and  1868, 
when  the  wines  were  placed  in  the  enstody  of  the  defendants^ 
were  not  rendered  to  them  nnlil  February  26, 1870 ;  and  then, 
for  the  purpose  of  bringing  them  to  a  definite  determination 
whether  or  not  they  would  conclude  the  purchase,  they  having 
np  to  that  time  declined  to  give  a  definite  answer.  That  the 
bills  were  not  agreed  to  by  the  defendants,  and  that  they 
failed  in  November,  1870,  and  before  having  agreed  upon  the 
price  and  terms  of  sales,  and  that  they  had,  in  the  meantime, 
disposed  of  the  wines.  The  alleged  payment  on  account,  if 
established,  would  have  been  a  very  strong,  if  not  conclusive 
eircumstance,  to  establish  that  there  was  a  sale,  and  is  relied 
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upon  by  the  court  below  as  a  contradiction  of  the  plaintifPs 
testimony.  But  the  only  eyidence  of  this  payment  is  the 
statement  at  the  foot  of  the  plaintiffs  letter  of  July  28, 1870 : 
<<  By  amounts  reoeiyed  on  account*  $32,272.63."  The  plain- 
tiff offered  to  explain  this  credit,  and  testified  that  it  alluded 
to  note  transactions  between  him  and  the  defendants;  but 
evidence  as  to  what  those  transactions  were,  and  of  the  facts 
upon  which  the  credit  was  based,  was  excluded  by  the  court 
and  exception  duly  taken  to  the  ruling.  The  tendency  of  the 
evidence  thus  excluded,  as  indicated  by  other  evidence  in  the 
case,  was  to  8how  that  this  credit  was  not  in  fact  for  payments 
made  specifically  on  account  of  the  alleged  purchase,  but  for 
money  due  by  the  plaintiff  to  the  defendants  on  other  inde- 
pendent transactions  which  the  plaintiff  was  willing  to  o&et 
against  the  price  of  the  wixies.  This  evidence  was  material 
and  was,  we  think,  improperly  excluded.  It  would  have 
destroyed  the  effect  of  the  credit  acknowledged  in  the  letter 
as  an  admission  of  a  consummated  sale  and  the  receipt  of  j>ay- 
ments  on  account 

There  was  some  evidence  in  the  case  tending  to  show  tiiat 
the  plaintiff  had  notice  that  the  defendants  were  selling  the 
wines,  but,  on  the  whole  case,  we  think  that  if  the  credits 
were  satisfactorily  explained,  there  was  sufficient  to  entitle  the 
plaintiff  to  go  to  the  juiy,  and  that,  in  excluding  the  explana- 
tory evidence  and  nonsuiting  the  plaintiff  there  was  error. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Ohuboh,  C9i.  J.,  dissenting. 

Judgment  reversed. 
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Elizabeth  J.  Blaib,  Administratrix,  etc.,  Bespondent,  v.  Thx 

Ebis  Bailwat  Company,  Appellfint 

Where  there  is  no  express  exemption  provided  by  contract,  a  raihroad 
company  is  liable  for  the  consequences  of  its  own  or  its  servants  negli- 
gence to  persons  traveling  upon  its  trains,  as  messengers  or  agents  of  an 
express  company,  to  the  mane  eoEtent  as  to  other  passengers,  although  no 
charge  is  made  for  their  fare. 

One  temporarily  supplying  the  place  of  an  express  messenger  stands  in 
the  same  position  with  him,  and  is  entitled  to  the  same  protection. 

Batem  v.  Iklaware,  LaekcMonna  and  West&m  BaOiroad  Compa/niy  (67  N.  Y., 
882)  distinguished. 

The  terms  of  a  contract  which  will  exempt  a  nUlroad  corporation  from 
liability  for  negligence  must  be  clear  and  unmistakable. 

Defendant  entered  into  a  contract  with  the  United  States  Express  Com- 
pany, in  1806,  for  the  transportation  of  freight,  by  which  it  agreed, 
among  other  things,  to  transport,  free  of  charge,  the  money-safes,  con- 
tents and  messengers  of  the  express  company,  it  "  assuming  no  liability 
whatsoever  in  the  matter."  In  1871  another  contract  was  made,  by  its 
terms,  adopting  the  conditions  of  the  former  contract,  save  as  modified. 
It  provided  that  defendant  should  assume  the  usual  risks  taken  by  rail- 
roads as  to  freight,  except  that  it  "shall  not  assume  any  risk  or  loss  on 
any  money,  bank-notes,  bonds,  gold,  bullion  or  jewelry  packages,  and 
for  which,  with  the  express  company's  safes  and  messengers,  no  charge 
for  carriage  is  to  be  made." 

In  an  action  for  the  alleged  negligent  killing  of  an  express  messenger, 
hM  (Eabl,  J.,  dissenting),  that  the  clause  referred  to  in  the  contract  of 
1858  was  abr(>gated  by  that  of  1871 ;  also  that  reading  them  both  together 
there  was  no  exemption  of  defendant  from  liability. 

BmUh  V.  New  Ti/rk  Central  Baaroad  Compamy  (24  N.  T.,  222);  BieeOL  v. 
New  York  Central  Ba/Oroad  Company  (25  id.,  442);  Btineon  v.  New  York 
Central  Saitroad  Ompemy  (82  id.,  888),  and  Boucher  y.  New  York  Cen- 
tral Banhvad  Company  (49  id.,  268)  distinguished. 

(Argued  April  28, 1876;  decided  June  6, 1876.) 

Appxal  from  jndgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  in  favor  of 
pLdntifE,  entered  npon  an  order  denying  a  motion  for  a  new 
trial,  and  directing  judgment  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  Nathaniel  P.  Blair,  plaintifPa  intestate 
SiGKsus — Vol.  XXL      40 
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The  accident  eansing  the  death  of  Blair  occurred  April  2, 
1874.  Blair  was  employed  by  the  United  States  Express 
Company  to  deliver  freight  abont  town  at  HomellsTille.  H» 
had  formerly  beeii  an^  express  messenger  on  the  cars.  On  ihe 
day  mentioned,  at  the  request  of  the  regolar  express  messen- 
ger, he  took  his  pliace  npon  a  train  and  took  charge  of  the 
express  matter  thereon.  The  train  collided  with  another 
throngh  the  negligence  of  defendants  employes^  and  Blair 
was  killed. 

Defendant  gave  in  evidence  two  contracts  between  it  and 
the  express  company,  one  dated  Angost  2^  1858,  which  eon* 
tained  this  clause : 

^  The  party  of  the  first  port  [defendant]  farther  agree  to 
transport,  free  of  charge,  to  and  from  Jersey  City,  Dunkirk 
and  Buffalo,  and  to  such  other  points  on  the  line  of  their  road 
as  the  second  party  may  deem  eccpedient  in  order  to  acccHEno- 
date  their  business,  their  money-safes,  contents  and  messen- 
gers, the  party  of  the  first  part  assuming  no  liability  whatever 
in  the  matter." 

The  other  contract^  dated  March  15, 1873)  contained  these 
clauses: 

^^Eirst.  For  and  in  consideration  of  the  terms  and  condi- 
tions hereinafter  named,  it  is  mutually  agreed  that  the  con- 
tract entered  into  between  the  Kew  York  and  Erie  Bailroad 
Company  and  the  United  States  Express  Company  on  the  2d 
day  of  August,  1858,  and  which  has  governed  the  busmess 
relations  of  the  said  parties  up  to  the  present  time,  shall  be 
continued  and  executed  ba  heretofore,  subject  to  the  modifica- 
tions and  additions  herein  made.^ 

''Third.  It  is  further  agreed  that  the  Erie  railway  shall 
assume  the  annual  risks  taken  by  railroads  on  the  express 
matter  of  the  parties  of  the  second  part,  excepting  that  the 
railway  company  shall  not  aaBume  any  risk  or  Iobs  on  any 
money,  bank-not>es,  bords,  gold,  bullion  or  jewelry  packages, 
and  for  which,  with  the  express  company's  safes  and  messen- 
gers, no  charge  for  carriage  is  to  be  made  by  said  railway 
company.'* 
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Statement  of  calM. 

The  court  held  that  the  eontracts  afforded  no  defence  to 
Ihe  action,'  and  sxAmitted  to  the  jarf  only  the  question  of 
damageB,  to  which  ruling  defendant's  counsel  dnlj  excepted* 
Exceptions  ware  orderefd  to  be  tried  at  first  instance  at  General 
Term. 

M  C.  Sfragua  for  the  appelknti  Defendant  was  not 
liable  in  this  action.  (MoFadden  r.  N.  Y.  €.  Ji.  JR.  6b;,  41 
N.  Y.,  478;  Welh  v.  IT.  T.  O.  R.  Ji.  Oo.,  24  id.,  181,  183; 
PerUM  V.  iT.  T.  C.  R.  R.  Co.,  id.,  196;  BisBM  v.  N.  T. 
C.  R.  R.  Co.,  25  id.,  443;  Powhm'  v.  N.  Y.  C.  R.  R.  Co., 
49  id.,  263;  AleoSa/ndtfr  v.  Greme,  7  Hill,  533;  WdU  v.  S. 
Nam.  Oo.y^  Oomst.,  204 ;  Lesson  t.  IIoU,  Stark.,  185 ;  Austin 
V.  TT.,  0io.,  R.  Co.,  70  K  0.  L.  R,  454 ;  YanXoU  v.  S.  K 
R.  Co.,  104  id.y  75}  Peek  v.  If.  K  R.  Co.;  96  id.,  967; 
Siinson  v.  JT.  Y.  C.  R.  R.  Co.,  m  K  Y.,  833;  MoAuky  v. 
JFumess,  L.  R.,  8  Q.  B.,  59 ;  Adams  E».  Co.  y.  Haynes,  42 
HI.,  %9\  B.and  O.  R.  R.  Co.  v.  Brady,  32  Ind.,  333.)  The 
intestate  was  not  a  passenger  wit^un  the  ordinary  signification 
of  that  term.  {Eaton  r.  D.,  L.  wnd  W.  R.  R.  Co.,  57  N. 
T.,  382,  384;  Ang.  on  Oor.,  §§  52 1,  524,  535;  MmiaU  r. 
R.  and  B.  R.  Co.,  28  Vt.,  247;  H/umrv.  Y.  and  N.  M.  B. 
B.  Co,  6  Eng.  R  Oas.,  87;  1  Am.  R  Gas.,  181 ;  Austin  V. 
W.,  ete.,  R*  Co.,  b.  'E.  L.  and  Eq-,  329 ;  2f.  J.  S.  Jfav.  Co.  V. 
Jfor.  Bhsi  6  How.  [TJ*  S.],  344.) 

Geo.  B.  Bradley  for  the  respondent*  Defendant's  liabilit j 
was  established  unless  it  has  a  defenoe  under  the  contract  set 
forth  in  the  answer.  (S.  &  B.  on  Neg.,  §  4 ;  SuiUon  t.  TT. 
R.  Co.,  15  N.  Y.,  444 ;  Coggs  v.  Barnard,  1  S*  L.  Gas.,  82 ; 
P.  and  R.  R.  Co.  v.  Bert^,  14  How.  [U.  8.],  468 ;  1  Am.  R 
Gas.,  129 ;  CoUettr.  L.  and  N.  W.  Co.,  6  E.  L.  and  Eq.,  305 ; 
Smith  V.  iT.  Y.  C.  R.  R.  Co.,  24  N.  Y.,  222;  B.  R.  Co.  y. 
Lockwood,  17  Wal.,  357.)  The  words  used  m  the  contitet 
limiting  defendant's  liability,  are  merely  general,  and  even  if 
the  deceased  had  been  a  party  to  it,  they  would  not  amount 
to  a  release  of  liability  arising  from  defendant's  negligence* 
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(B.  R.  Co.  Y.  Zoehwoodj  17  WaL  867;  Sm4A  r.  IT.  Y.  C. 
R.  R.y  24  N.  T.,  222;  BuseU  ▼.  IT.  T.  C.  R.  R.  Co.,  85 
id,  442;  Pawih&r  v.  N.  T.  C.  R.  R.  Co.,  49  id^  268; 
Ommger  v.  IT.  T.  O.  R.  R.  Co.,  6  T.  &  O.,  498,  601.) 

VTT.T.Tmj  J.  The  defendant  seeks  exemption  from  liabilitj 
for  the  injuries  sustained  bj  the  plaintifPs  intestate  upon  the 
ground  that  the  intestate  was  bound  by  the  terms  of  the 
contract  entered  into  between  the  defendant  and  the  express 
company,  and  that  such  contract  exonerates  the  defendant 
from  liability  for  negligence. 

The  original  contract  between  the  defendant  and  the 
express  company,  provided  that  the  defendant  should  trans- 
port, free  of  charge,  the  money-safes,  contoits  and  messengers 
of  the  expr^  company,  ^  the  party  of  the  first  part  assum- 
ing no  liabilify  whatever  in  the  mMj&t.^  By  the  subsequent 
modification  of  the  contract,  provision  was  made  that  the 
railway  company  should  assume  the  usual  risks  upon  express 
matter,  except  that  they  should  not  assume  any  risk  or  \7ba 
upon  any  money,  etc.,  for  which,  with  the  express  company's 
safes  and  messengers  no  charge  for  carriage  was  to  be  made, 
and  the  latter  were  to  pass  free  of  charge.  The  condition 
referred  to  was  general  in  its  character,  and  evidently  related 
to  the  liability  and  duty  of  the  defendant  in  its  ordinary 
dealings  with  the  express  company.  It  does  not  purport  to 
control  or  adjust  any  other  rights  or  duties.  It  contained  no 
provision,  and  there  was  no  agreement  that  the  company 
should  not  be  liable  for  negligence,  and  the  scope  of  the 
contract  is  not  to  be  extended  beyond  what  was  evidently 
intended  and  was  in  the  contemplation  of  the  parties.  Con- 
ceding the  doctrine  that  the  defendant  had  a  right  to  protect 
itself  by  contract,  from  any  liability  for  negligence  on  the 
part  of  its  employes,  such  protection  cannot  be  invoked 
unless  the  contract  contains  a  provision  to  that  effect.  Kone 
of  the  cases  which  }iold  that  the  defendant  is  exonerated  under 
a  special  contract,  go  to  the  extent  claimed  or  affect  a  contract 
of  the  character  of  the  one  now  presented.    In  Smith  v.  The 
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JTew  York  Central  JSaUroad  Campanj/  (24  N.  Y.,  222),  the  con- 
tract was,  that  ^personB  riding  free  to  take  charge  of  the  stock, 
do  so  at  their  own  risk  of  personal  injury  from  whatever 
canse."  The  ticket  also  provided  that  each  person  takes  ^^  all 
the  responsibility  as  to  the  injury  of  himself  and  stock."  In 
£is8eU  y.  Ths  Same  (25  N.  Y.,  442),  the  contract  was  the 
same  as  in  the  last  case  cited,  and  on  the  ticket  was  an 
agreement  that  the  company  should  not  be  liable  under 
any  circumstances,  ^'  whether  of  negligence  of  their  agents 
or  otherwise,"  for  any  injury  to  the  person  or  stock.  In 
the  prevailing  opinions  in  this  case,  the  decision  is  placed 
upon  the  terms  of  the  contract  and  some  stress  is  laid 
on  the  same ;  but  as  such  contract  expressly  provided  that 
the  person  riding  did  so  at  his  own  risk  of  personal 
injury,  I  do  not  see  that  it  bears  any  analogy  to  a  con- 
tract which  contains  no  such  clause  and  does  not  stipulate 
against  personal  risks.  In  Powker  v.  The  New  York  Qevy* 
tral  Railroad  Oompam/  (49  N.  Y.,  263),  the  contract  provided 
against  negligence  of  the  defendant  or  its  agents  or  other- 
wise. (See,  also,  Stineon  v.  JVew  York  Central,  32  N.  Y., 
333.)  It  will  thus  be  seen,  that  in  each  the  cases  cited  there 
was  an  express  provision  which  evidently  guarded  against  every 
kind  ^^of  personal  injury  from  whatsoever  cause,"  which 
might,  perhaps,  include  such  as  might  arise  from  negligence. 
While  here  no  language  is  employed  which  can  be  fairly 
interpreted  as  aimed  against  negligence,  it  would,  I  think, 
be  extending  the  purpose  and  scope  of  the  contract  in  this 
case  far  beyond  its  legitimate  object,  to  hold  that  it  was 
designed  to  protect  the  defendant  against  its  own  negligent 
acts.  The  English  cases  which  are  cited  and  which  have  been 
examined  do  not  establish  the  proposition  contended  for,  and 
no  case  has  been  referred  to — where  it  is  held,  that  any 
language,  except  such  as  was  entirely  dear  and  unmistakable 
in  its  tenns,  will  exempt  a  railroad  company  from  liability  for 
negligence.  It  may  also  be  observed  that  there  is  quite  a 
distinction  between  cases  where  damages  for  injuries  are 
expressly  provided  against,  or  where  the  traveler  agrees  to  be  ' 
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carried  at  his  own  risk  and  those  where  the  contract  states 
generally,  that  the  carrier  assumes  no  liability.  If  the 
views  enunciated  are  oorreet,  then  the  defendant  would 
not  be  exonemted  from  UabUity  for  negligence  where  the 
messenger  was  injured,  and  it  would  seem  to  follow  that 
one  who  was  temponurily  injured  in  his  place  would  stand  in 
the  same  position. 

There  is  no  provision  in  the  contract  which  prevents  the 
employment  by  the  express  company,  of  any  person  as  a 
messenger,  or  in  the  place  of  such  messenger,  when,  for  any 
reason,  he  is  prevented  i&om  attending  to  his  duties.  The 
intestate  therefore  was  lawfully  upon  the  cars  and  entitled 
to  the  same  protection  as  the  messenger  whose  place  he  filled. 
The  circumstances  presented  bear  no  analogy  to  that  of  a 
person  who  is  invited  by  a  conductor  without  authority,  and 
contrary  to  the  regulations  of  the  company,  to  ride  upon  a 
train  which  is  not  intended  to  carry  passengers  without  pay- 
ing his  fare,  as  was  the  ease  in  JSIatan  v.  Ddawcvre^  Lactcor 
foa/ana  dk  Wetstem  Railroad  Compcmy  (57  N.  T.,  882).  For 
the  reasons  already  stated,  without  considering  the  other  ques- 
tions raised,  the  judgmait  was  right  and  must  be  affirmed. 

Allen,  J.  Upon  a  reasonable  interpretation  of  the  con- 
tracts between  the  defendant  and  express  company,  there  is 
no  stipulation  that  the  persons  riding  free,  as  messengers  of 
the  latter  company,  shall  take  and  bear  all  risks  of  personal 
injury,  without  recourse  to  the  carrier  for  compensation  for 
damages  sustained  through  its  negligence,  or  the  negligence 
of  its  servants.  There  is  no  provision  in  terms  restricting  the 
liability  of  the  railway  company  to  the  messengers  of  the 
express  company,  or  distinguishing  the  latter  from  other  pas- 
sengers carried  upon  the  road,  or  who  may  be  lawfully  on 
the  trains  as  passengers.  Without  an  express  exemption, 
provided  by  contract,  the  defendant  is  liable  for  the  conse- 
^enoes  of  its  negligence,  or  that  of  its  servants,  to  all  persons 
traveling  and  carried  upon  its  trains,  as  messengers  or  agents 
of  the  express  company,  to  the  same  extent  as  to  other  pas- 
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sengers.  {Notion  v.  W.  R.  Oorporationy  15  K.  T.,  444.)  The 
danse  in  the  contract  of  1858,  relating  to  this  subject,  was 
abrogated  by  the  third  paragraph  in  &e  contract  of  1871, 
which  covers  the  -whole  subject,  and  makes  provision  for  the 
carriage  of  the  passengers  of  the  express  company,  without 
change,  and  limits  the  exemption  from  liability  to  risks  or 
loss  on  money,  bank  notes,  bonds,  gold,  buUion  or  jewelry 
packages.  These  packages,  with  the  safes  and  messengers  of 
the  express  company,  are  to  be  carried  free  of  charge,  but  the 
latter  are  not  included  within  the  clause  exempting  the  carrier 
from  liability,  but  are  only  included  within  the  exemption 
from  charges  for  carriage.  The  contract  of  1858,  in  this 
respect,  is  ambiguous,  and  does  not  clearly  and  certainly 
exempt  the  railway  company  from  liability  for  personal  injury 
to  the  pass^igers  carried  under  it,  resulting  from  negligence. 
An  exemption  can  only  exist  when  expressly  created  by  con- 
tract, and  can  only  be  claimed  here  upon  a  strained  con- 
struction of  the  contract.  But  this  ambiguity  is  cleared  up 
by  the  contract  of  1871,  and  whether  the  latter  contract  is  the 
only  one  to  be  considered,  or  both  are  to  be  read  together, 
there  is  no  exemption  of  the  railway  company  from  liability 
to  the  messengers  and  agents  of  the  express  company.  The 
latter  are  carried  as  passengers,  the  carrier  company  receiving 
its  compensation  from  the  incidental  benefits  of  the  contract, 
and  it  must  respond  to  tiiem  as  to  others  for  injuries  caused 
by  negligence. 

This  leads  to  an  affirmance  of  the  judgment,  without  con- 
sidering the  other  questions  raised. 

Earl,  J.  (dissenting).  I  wiU  briefly  state  the  grounds  of 
my  dissent  from  the  conclusion  reached  by  my  brethren.  In 
the  first  contract  the  defendant  agreed  to  transport,  free  of 
charge,  the  *^  money-safes,  contents  and  messengers  ^  of  the 
express  company,  *' assuming  no  liabilily  whatever  in  the 
matter."  In  the  second  contract  it  is  provided  that  the 
former  contract  shfdl  continue  :and'be  binding  on  the  parties 
except  as  modified  by  that  contract,  and  tiie  third  clause  of 
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that  contract  is  as  follows :  ^^  It  is  further  agreed  that  tba 
Erie  railway  shall  assume  the  usual  risks  taken  by  railroads 
on  the  express  matter  of  the  parties  of  the  second  part, 
excepting  that  the  railway  company  shall  not  assume  any  risk 
or  loss  on  any  money,  bank-notes,  bonds,  gold,  bullion,  or 
jewelry  packages,  and  for  which,  with  the  express  company's 
safes  and  messengers,  no  charge  for  carriage  is  to  be  made  by 
said  railway  company."  This  clause  contains  a  more  minute 
specification  of  the  things  which  were  to  be  carried  free  of 
charge  and  free  of  risks.  It  cannot  be  supposed  that  it  was 
intended  to  so  alter  the  first  contract  that  while  the  railroad 
company  should  be  bound  to  continue  to  carry  the  safes  and 
messengers  free  of  charge,  it  was  to  assume  risks  in  reference 
to  them.  Both  contracts  showed  that  it  was  the  intention  of 
the  parties  that  the  railroad  company  was  to  assume  no 
liability  in  reference  to  any  thing  which  it  was  to  carry  free. 

It  becomes  important,  then,  to  inquire  into  the  meaning  of 
the  language  used  in  the  first  contract  exempting  the  defend* 
ant  from  liability  in  reference  to  express  messengers.  The 
language  is  as  comprehensive  as  it  well  could  be :  ^'assuming 
no  liability  whatever."  What  did  the  parties  mean  t  Bail* 
road  companies  do  not  insure  the  safety  of  persons  lawfully 
riding  upon  their  cars.  {MoPadden  v.  The  N.  Y.  C.  H.  li, 
Co.y  4A  N.  T.,  479.)  They  are  liable  to  such  persons  only 
in  case  they  are  injured  by  some  kind  of  n^ligence.  Hence, 
unless  the  language  used  was  intended  to  exempt  the 
defendant  from  liability  for  injuries  occasioned  by  negligence, 
it  has  no  meaning  or  force  whatever.  The  parties  must  be 
held  to  have  used  the  language  for  some  purpose,  and  that 
purpose  clearly  was  to  exempt  the  defendant  f rcmi  liabilities 
which  would  otherwise  rest  upon  it 

But  it  is  claimed  that  the  messenger  was  not  bound  by  this 
agreement,  in  the  absence  of  proof  that  he  knew  of  it  and 
thus  can  be  held  to  have  assented  to  it.  He  was  not  a 
passenger  upon  the  train.  He  was  upon  the  train  in  an 
express  car  engaged  in  the  separate  business  of  the  express 
company.    He  was  in  that  car  lawfully  only  as  he  was  there 
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pider  the  agreement  fie  knew  thcU}  WJxad  iiiot  paid  any  facO) 
and  tbjat  hd  had  made  no  contract  for  his  ^amage^  Be  mnat 
have  known  that  he  was  the^n^  upd^r  8QIQ&  anfangemoiit 
betweeA  the  expiresa  campaay  ^ad  iAm  daf endant^,  and  that 
whatever  right  he  had  to  he  tvaEusported,  w^  as  the  aervanl;  o£ 
the  express  compaixj*  He  waa tbeve  neib  ifin htaawu  K%ht» but 
in  the  right  of  the  expreea  Gompany,.  and  h^nee:  be  i^as  bonadi 
bjr  the  arrangement  that  company  mfidja.foi  bimu 

I  am,  therefore,  of  opinion  that  th»  jjod^^a^nt  ought  to  be 
leveraed. 

All  conear  for  affijonance^  eKeept  FjAar^,  J.,,  dissenting; 

Judgment  affinned. 


ChnuDrA  Fbsrt,  Be^cmdent,  if.  D^bletak  Stbphbnb  et  aL,      lao  aS 


AppellantB,  I «  g} 

1^  an  action,  to  enforce  q^ectflc-  perfiorman^  of  an;  agrpwnaat  to  oofivey 
lands,  the  court  found,  in  sabstaAce,  thi|t  one  S.,  intending  to  give  to 
plaintiff  certain  lands,  executed  a  contract  for  the  sale  and  conveyance 
tliereof  to  her  on  payment  of  $1,100,  wt^oh  she  agreed  to  pay.  It  was 
Q^rer  intended  that  s^  sl^auld  pay'  any  tiling,  and  Sc  subsequently 
indo^sqd  upon  the  comract  m  receipt  in  fjafl  ot  the  purchaae-pricci  no 
money  was  in  fact  paid.  BMf  that  whateicer  may  have  been  the  intent, 
the  agreement  to  convey  was  not  voluntary,  as  it  was  for  a  valuable 
ooDsideration;  that  the  contract  did  not  operate  as  a  gift  of  the  land,  and 
conclusively  rebutted  ai^  intent  to  make  a  presentgift;  that  the  find- 
ings were  in  effect  that  the  vendor,  to  accomplish  his  purpose  of  giving 
the  lands,  gave  the  debt  which  represented  his  interest  therein  i  that  the 
receipt  operated  as  a  valid  and  complete  gift  of  the  debt,  leaving 
the  right  of  the  plaintiff  to  a  conveyance  in  force,  as  if  the  debt  had 
been  paid. 

(Argued  May  24,  1876;  decided  June  6,  1^79.) 

Appbal  from  order  of  the  General  Tenn.ofi  tibe  Supreme 
Court,  in  the  fourth  judicial  department,  rerersing  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  at  Spedal  Temu    (Bepocted  below^  6  Hnn,  109.) 

This  action  was  brought  to  enfbroe  the  speeifio  performance 
of  a  contract  between  one  Yincent  Steph^ia  and  plaintiff  for 
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the  sale  and  conveyanoe  by  the  former  to  the  latter  of  certain 
premises  in  the  village  of  HomeUsyille,  Steuben  county. 
By  the  contract,  which  was  in  writing,  dated  March  10^ 
1862,  Stephens  agreed  to  sell  the  premises  for  the  sum  of 
$1,100,  payable  in  annual  installments,  which  plaintiff  agreed 
to  pay,  and,  upon  payment  being  completed,  Stephens  agreed 
to  convey.  Plaintiff  was  the  sister  of  Stephens.  The  court 
found  the  following  facts,  among  others : 

^^  That  at  the  time  of  making  said  contract,  it  was  the  object 
and  intention  of  Vincent  Stephens  to  make  a  gift  of  the  said 
premises  to  the  plaintiff,  and  the  same  was  so  understood  by 
the  plaintiff.  That  it  was  not  intended  by  either  of  the  parties 
to  said  contract  that  any  consideration  should  be  paid  for  said 
premises,  and  that  the  consideration  was  inserted  in  said  con* 
tract  to  conceal  the  fact  that  it  was  a  gift  from  other  brothers 
and  sisters  of  the  said  Yincent  Stephens,  who  were  interested 
in  the  disposition  of  his  estate. 

«That  on  the  18th  day  of  April,  1862,  the  said  Vincent 
Stephens  indorsed  upon  the  said  contract  a  receipt  in  full  of 
the  purchase-price  of  said  premises,  but  no  payment  was  ever 
in  fact  made  to  him  thereon,  nor  was  it  ever  intended  that  any 
payment  should  be  made ;  and,  in  fact,  the  said  plaintiff  has 
never  paid  any  part  of  the  consideration  of  said  -contract. 

^^  That  in  the  month  of  June,  1862,  Vincent  Stephens  died, 
having  made  a  wiU  of  real  and  personal  estate,  which  was 
duly  proved  before  the  surrogate  of  the  proper  county,  in  and 
by  which  he  devised  the  said  premises  to  the  def^idant.  Dele* 
van  Stephens." 

The  court  found,  as  conclusion  of  law,  ^'  that  the  said  con« 
tract  being  a  mere  voluntary  executory  promise  to  give  lands 
to  the  plaintiff,  the  specific  performance  cannot  be  enforced 
in  equity,"  and  thereupon  directed  judgment,  dismissing  the 
complaint. 

WiUiam  Rvmsey  for  the  appellants.  Ko  presumption  of 
payment  by  plaintiff  can  create  the  equitable  title  necessary 
to  sustain  a  decree  for  specific  performance.    (Morey  v.  J^.  Z 


1876.]  FsBBT  V.  Stbphsks  et  aL  323 

Opinion  of  the  Court,  per  Axdbxws,  J. 

end  T.  Oo.y  14  K  Y.,  802,  807,  808 ;  Zmvrence  v.  BaU^  id, 
477,  480;  JT.  T.  L.  Ins.  and  T.  Co.  r.  Covent,  6  Abb.  Pr. 
Pf.  S.],  154 ;  Jmes  v.  Mer.  Bk.,  4  Eobt.,  221 ;  6  id.,  162.) 
To  conBtitute  a  gift,  there  muBt  be  delivery  of  the  subject  of 
the  gift  with  the  intention  to  give  it.  {Twylor  v.  Fvre  Dept^ 
1  Edw.  Ch.,  294 ;  Doiy  v.  WiUan,  47  N.  T.,  680,  683.)  The 
intent  is  solely  a  question  of  fact.  {Thwraton  v.  Cornell^  38 
K  T.,  281,  287;  Kerrmna  v.  People^  60  id.,  221,  228,  229; 
JPiak  V.  ChesteTy  8  Gray,  506,  608.)  No  consideration  having 
passed  from  plainti£E,  the  mere  promise  to  convey  to  her  the 
lands  was  not  sufSoient  to  pass  the  title.  {Moore  v.  Moore^ 
L.  £.,  18  Eq.,  474^  482;  Anirobus  v.  Smith,  12  Yes.,  Jr., 
89,  46 ;  JEdwards  v.  Jones,  1  M.  &  Cr.,  226,  237 ;  Coleman 
V.  Sorrel,  1  Ves.,  Jr.,  50 ;  EUiem  v.  EUison,  6  id.,  659 ;  1  L. 
Oas.  in  Eq.  [3d  Am,  ed.],  199,  218  [m.  p.] ;  Bmm  v.  Wwr 
&Top,  1  J.  Oh.,  829;  Mmtum  v.  Seymou/r,  4  id.,  497; 
Hea/rU^  v.  NichoUon,  L.  E.,  19  Eq.,  233,  243 ;  Milr(^  v. 
lard,  4  D.,  F.  &  J.,  264 ;  Wa/rrener  v.  Rogers,  L.  E.,  16 
Eq.,  340;  Bichards  v.  DeOmdge,  L.  E.,  18  id.,  11,  16.) 
PlaintifiE  must  pay  the  money  called  for  by  the  contract  before 
she  is  entitled  to  a  conveyance.  (2  Pars,  on  Con.,  630,  note ; 
1  Wm.  Saund.,  481 ;  CadweU  v.  Blake,  6  Gray,  402,  409 ; 
Smith  V.  Brady,  17  N .  T.,  173, 189, 190.) 

HaHo  Hakes  for  the  respondent  There  was  a  valid  gift  to 
plaintiff  of  the  money  due  on  the  contract.  (2  Kent's  Com., 
439 ;  Champney  v.  BUmchard,  39  N.  T.,  111-115 ;  Weetm^lo 
V.  Dewitt,  36  id.,  1340 ;  10  J.  E.,  294 ;  Oray  v.  Baaiion,  65 
N.  Y.,  68.) 

AiTDBEWs,  J.  The  judgment  of  the  Special  Term  cannot 
be  sustained  on  the  ground  upon  which  it  was  placed,  that 
the  action  is  brought  to  enforce  the  specific  performance  of  a 
voluntary  agreement  for  the  conveyance  of  land.  There  was 
no  want  of  consideration  for  the  promise  of  Yincent  Stephens 
to  convey  the  land.  The  ]>romiBe  of  the  plaintiff  to  pay  the 
purchase-price  was  a  valid  consideration  for  the  promise  of 
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the  other  party.    53ie  agreement  was  in  writing,  signed  by 
both  parties,  and  was  mutoally  obligatory.    It  is  quite  imma* 
terial,  in  the  absence  of  fraud  or  mistake,  neither  of  which 
is  claimed,  what  object  or  intention  the  parties  may  have  had 
at  variance  with  the  terms  of  the  agreement,  or  th^t  both 
understood  that  the  vendor  would  not  exact  th^  pajrment 
of  the  purchase-money,  or  that   he  intended   to  give  the 
land  to  his  sister.    The  contract  did  not  operate  as  a  gift  of 
the  land,  and  the  intention  to  give  the  land  could  only  bo 
consummated  by  an  actual  conveyance,  and  the  intention  to 
make  a  present  ^f t  is  conclusively  rebutted  by  the  coveiian| 
which  the  vendor  took  for  the  payment  of  the  cpnsideration. 
The  parol  understwding  between  the  parties  wpuld  be  no 
answer  to  a  suit  brought  by  the  vendor  to  enforce  the  perform- 
ance of  the  plaintiff's  promise  to  pay  the  purchi^S^i^ioney. 
The  suit  was  not,  therefore,  as  the  learned  judge  of  the 
Special  Term  seemed  to  suppose,  brought  to  opforce  a  volun- 
tary executory  promise  to  give  the  land  to  the  plaintiff.     The 
payment  of  the  purchase-money  by  the  plaintiff  was  made  by 
the  agreement  a  condition  precedent  to  the  obligatio^  of  the 
vendor  to  convey  the  land,  and  the  plaintiff,  in  oyder  to  entitle 
herself  to  a  specific  performance  of  the  contract,  was  bound 
to  show  that  payment^  in  fact,  had  been  ma^e,  qr  that  her 
promise  to  pay  the  puroliase.money  had,"  in  some  way,  been 
satisfied.    It  is  conceded  that  there  was  no  actual  payment 
of  any  part  of  the  consideration.     The  plaintiff,  to  maintain 
her  right  of   action,  relies  upon  the  fact  that  her  brother, 
about    a   month    after   the    C9ntract    was   made,    indorsed 
upon  it    a   receipt   in   full    of   the  purchase-price.      The 
judge  also  found   that   the   plaintiff's   brother,  when   the 
contract  was  made  intended  to  give  her  the  land,  and  that 
the  consideration  was  inserted  to  conceal  this  intention  from 
other  relatives,  and  in  connection  with  tbe  finding  that  the 
receipt  was  subsequently  indorsed  on  the  contract,  he  finds 
that  it  was  never  intended  that  any  payment  should  be  made 
thereon.    These  findings,  taken  together,  are  equivalent  to 
finding  that  the  vendor,  to  accomplish  his  purpose  to  give  the 
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knd  to  bis  sister,  gave  her  the  debt  Which  represented  his 
fnterest  in  l3ie  land.  He  beditfiej  bA  iSle  execation  of  the 
edntract  of  sale,  a  trustee  for  the  tflaintitf  6i  the  land,  havfng 
k  lien  for  the  pnrchase-money,  and  she  became  hi^  debtor  f oi* 
the  consideration. 

That  thci  r^eipt  Was  intended  as  a  gift  of  tUe  debt  is 
deariy  inf ^bl^  from  the'  facts  f onnd.  His  primary  inten- 
tion was  to  give  her  the  land.  The  gift  of  the  debt  wonid 
not  give  her  the  legal  title,  but  it  gave  her  the  Whole  bene- 
ficial interest,  provided  it  openlted  as  a  legal  satisfalctioti  of 
her  promise.  The  position  of  the  General  Term,  that  when 
the  lien  of  the  vendor,  under  a  contract  for  the  sale  of  land, 
for  the  purchase-money,  is  extinguished  by  payment  or  by 
what,  as  respects  the  vendor,  was  equivalent  to  payment,  he 
becomes  a  naked  trustee,  and  is  bound  to  convey  to  the  vendee 
the  legal  title,  admits  of  no  controversy.  There  was  no  inten- 
tion in  giving  the  receipt  that  the  vendor  should  be  discharged 
from  his  promise.  It  states  that  the  money  expressed  the^in, 
was  received  to  apply  on  the  contract.  Whether  the  giving 
of  &  receipt  for  the  debt  wto  effectual  to  confer  the  benefit 
intended,  is  a  queisltion  of  law,  but  it  is  clear,  from  the  facts 
found,  that  the  receipt  was  intended  to  operate  as  a  forgiving 
and  satisfaction  of  the  pLdntifiPs  obligatio'n  under  the  con- 
tract, BO  as  to  leave  the  right  of  the  plaintiff  to  a  conveyance 
in  force  as  if  th^^  debt  had  been  paid.  Tne  case,  t^eref ore| 
ioines  to  this  single  question,  viz.,  was  there  a  valid  gift  of 
ihe  debt  to  the  plaintiff  by  her  brother.  The  cade  of  6hay 
V.  Barkni  (65  N.  T.,  68),  is  a  decisive  authority  for  the  plain- 
to  on  this  qtte^on.  The  plaintiff  does  not,  in  this  case,  seek 
{he  aid  of  the  court  to  perfect  an  incomplete  gift  The  gift 
of  the  debt  was  complete  upon  the  execution  of  the  receipt. 
The  vendor's  piirpose  of  giving  the  land  has  never  been  exe- 
cuted, only  so  far  as  it  results  from  his  ^ving  the  plaintiff 
ihe  debt  for  the  purchase-money.  The  plaintiff's  obligation 
under  the  contract  having  been  satisfied,  the  only  unperformed 
ttipulation  remaining,  is  that  of  the  vendor  to  convey  the 
Iknd,  and  this  action  is  brought  to  enforce  that  stipulation. 
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The  language  of  Gbotbb,  J.,  in  Orcey  y.  Barton^  answera 
the  objection  founded  on  want  of  consideration.  He  BajB, 
^^the  proof  of  want  of  consideration  for  the  receipt  was 
annulled  and  avoided  by  the  proof  that  it  was  given  to  con- 
summate a  gift  of  the  debt." 

The  judgment  of  the  General  Term  should  be  afSrmed, 
and  judgment  absolute  for  the  plaintiff  ordered  on  the  stipu- 
lation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Thb    Western    Kew    Yoek   Ijfe   Insttbanoe    Oompant, 
Appellant,  -y.  Db  Wrrr  "W.  Cunton  et  aL,  Bespondents. 

In  an  action  against  soreties  upon  a  bond  given  by  an  agent  for  the  faith- 
f al  performance  of  his  duties,  the  surrounding  circumstances  and  the 
situation  of  the  jwrties,  at  the  time  of  its  execution,  may  be  considered 
in  construing  its  terms,  in  case  of  ambiguity  therein. 

It  is  no  defence  to  an  action  upon  such  bond  that  the  sureties  were 
ignorant  as  to  the  extent  of  the  obligation  assumed,  or  were  misled  by 
the  principal  in  reference  thereto,  in  the  absence  of  proof  that  the 
obligee  was  a  party  to  the  fraud;  it  is  not  the  duty  of  the  obligee  to  seek 
out  the  sureties  and  explain  to  them  the  nature  and  extent  of  their  obii^ 
gation,  but  it  is  for  the  sureties  to  ascertain  for  themselyes. 

Defendant  De  W.  W.  C,  as  principal,  and  the  other  defendants,  as  sureties, 
executed  a  bond  to  plaintiff  reciting  the  appointment  of  De  W.  W.  C.  as 
agent  for  plaintiff  "  for  the  purpose  of  procuring  applications  for  life 
insurance  and  collecting  premiums  thereon."  Plaintiff  and  De  W.  W.  0. 
had  entered  into  two  contracts,  the  first  appointing  the  latter  as  geneml 
agent  to  procure  applications  for,  and  to  effect  all  kinds  of,  insurance 
authoriiEed  by  plaintiff,  he  to  retain  a  certain  per  centage  and  to  account 
for,  and  pay  over,  the  residue;  by  the  second,  De  W.  W.  G.  agreed  to 
collect  renewal  premiums  on  policies  issued  through  a  f  (Miner  general 
agent,  he  to  receive  a  per  centage,  but  to  apply  the  same  toward  the 
purchase  of  the  renewals  until  he  had  paid  $1,000,  when  the  said 
renewals  were  to  be  assigned  to  him  and  he  to  be  entitled  thereafter  to 
retain  the  per  centage.  The  former  contract  was  shown  to  the  sureties 
when  they  executed  the  bond;  it  did  not  appear  that  they  saw  or  knew 
of  the  latter.    In  an  action  upon  the  bond,  Md^  that  it  embraced 
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within  its  terxoB  the  premituns  coUfictod  under  both  contracts,  and  that 
it  was  immaterial  that  defendants  had  no  knowledge  as  to  the  second. 
B^/elow  V.  Benton  (14  Barb.,  128),  Rend&non  t.  Marpin  (81  Barb.,  297), 
Wilton  T,  JSOwardM  (6  Lans.,  184),  Baglejfr,  Clarke  (7Bo0W.,  94),  and 
Omnt  Y.  amiSi  (4»  N.  T.,  98)  distingaidied. 

(Argued  May  24, 1876;  decided  June  6, 1876.) 

Apfbax«  from  order  of  the  General  Term  of  the  Supremye 
Court,  in  the  fourth  judicial  department,  reyersing  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee,  and 
granting  a  new  trial 

This  action  was  upon  a  bond  executed  by  the  defendant 
De  Witt  W.  Clinton  as  principal,  and  by  the  other  defendants 
as  sureties,  conditioned  as  follows : 

^^  The  condition  of  this  obligation  is  such  that,  whereas  the 
above  bounden  De  Witt  W.  Clinton,  of  Buffalo,  New  York, 
has  been  appointed  as  an  agent  of  the  said  Western  New 
York  Life  Insurance  Company,  for  the  purpose  of  procuring 
applications  for  life  insurance  and  collecting  premiums 
thereon ;  now,  if  the  said  Be  Witt  W.  Clinton  shall  well  and 
truly  pay  or  hand  over  to  said  company  all  moneys  belonging 
to  said  company,  which  shall  at  any  time  be  received  by  him, 
as  also  all  moneys  which  he  now  owes,  or  hereafter  may.  owe, 
said  company,  on  or  before  the  first  day  of  each  month,  and 
shall  faithfully  discharge  the  duties  as  agent  of  said  company, 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  effect" 

At  or  prior  to  the  time  of  the  execution  and  delivery  of  the 
bond,  two  contracts  had  been  made  and  entered  into  by  and 
between  plaintiff  and  said  Clinton.  By  the  first  contract, 
Clinton  was  appointed  general  agent  of  plaintiff,  for  a  specified 
territory,  "  to  procure  applications  for  insurances  upon  lives 
of  individuals  for  the  term  of  life,  and  for  endowments,  short* 
time  insurances  and  annuities  in  said  company,  and  to  effect 
all  kinds  of  insurance  authorized  by  said  company;  and  the 
said  party  of  the  second  part  hereby  agrees  to  act  as  agent 
of  said  company  in  procuring  insurances  as  aforesaid,  in  the 
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fcboTe-mentioned  territory/*  Ciinton  to  r^oeire  and  retain  a 
specified  per  centage  as  '^commissions  on  premiums  and 
renewal  pieminms  paid  to  said  company  upon  business  done 
by  him  or  through  his  agency/'  he  agreeing^  at  the  end  of 
each  month,  to  account  for,  and  pay  over,  all  moneys  collected, 
less  commissions  and  expenses.  By  the  second  contract, 
plaintiff  agreed  to  allow  Clinton  commissions  on  all  moneys 
Collected  by  him  on  renewals  of  policies  issued  or  negotiated 
by  one  J.  L.  McKeever,  a  former  general  agent  of  the  cotii- 
pany,  whose  place  Clinton  t6ok  and  whose  right  to  commis- 
sions on  such  renewal  premiums  the  company  had  ptirchafeed  I 
ihe  per  centage,  however,  with  the  residue  of  such  premitun 
collected,  was  to  be  paid  in  to  the  company,  to  be  applied 
"  toward  the  purchase  of  the  said  renewals,^'  and  as  soon  ad 
Clinton  paid  tiie  £tam  of  |l,000  and  interest,  plaintiff  agreed 
to  assign  and  transfer  to  Clinton  all  of  said  renewals  and  after- 
wards to  pay  him  the  same  commis^ons  as  were  before  paid  to 
McKeever.  Clinton  agreed  to  collect  the  said  renewal  pre- 
miums and  to  pay  over  the  same  as  specified. 

The  referee  found  that  all  of  isaid  instruments  were  executed 
and  delivered  in  pursuance  of  a  prior  parol  agreement  between 
plaintiff  and  Clinton  by  which  his  agency,  both  as  to  neW 
policies  and  the  McKeever  renewals,  was  agreed  upon. 

Clinton  left  plaintiffs  employment  October  2,  18T1,  at 
which  time  he  had  in  his  hands  moneys  collected,  both  on 
policies  issued  through  his  agentgr  and  On  the  McKecvei* 
renewals,  which  he  did  not  pay  over  as  agreed.  The  referee 
found,  as  conclusion  of  law,  that  defendants  were  liable  for 
the  whole  of  sidd  moneys,  with  interest,  and  directed  judgment 
accordingly. 

Mr.  TcMrbca  for  the  appellant.  The  fact  that  the  stdretietf 
were  misled  or  deceived  by  their  principal  as  to  the  naturet 
and  extent  of  his  contract  with  plaintifb,  is  not  available  a^ 
a  drfence  to  this  action.  {Octsoni  v.  Jerome^  58  N.  T., 
S15-321 ;  Mo  WiOkms  v.  MoMiy  31  id.,  294 ;  MoNmgJd  v. 
McOloMghry^  42  id.,  25.)    It  wm  not  plaintiffs  duty  to  notify 
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tlie  sureties  that  their  principal  Iiad  retained  some  of  its 
Ittoney  in  his  hands.  {Orme  v.  Taimg^  1  Holl  N.  t.,  84 ;  2 
J.  J.  MariBh,  564 ;  P.,  M.  W.  and  Ct  JS.  S.  Vo.  v.  ScJiaeferj 
6  Am.  L.  Heg.  [N.  S.],  110 ;  Looney  v.  SugheSy  26  N.  T.,  522 ; 
Schroippell  v.  ShoMy  3  id.,  446 ;  B,  JSiv.  -6i.  v.  PagSj  44  id., 
453 ;  Alicmy  D.  V.  v.  Vedder,  14  Wend.,  165 ;  People  v, 
Bemer,  13  J.  B.,  383 ;  lt<^KeoMie  v.  Wafd,  58  N.  T.,  541  ; 
At  and  P.  Tel.  Co.  v.  Bat^nei,  'J^  J.  &  S.,  40.) 

^.  Cov/ntryman  fot  the  i^jpohdents.  No  intendments  or 
implications  will  b€»  made  lii  constroing  the  terms  of  the  con- 
tract of  the  sureties  not  clearly  embraced  in  the  language 
Tffied  in  theii^  bond.  (DMm  v.  BradUy^  11  Wend.,  423 ; 
WaHrath  V.  Thompiori,  6  Hill,  S40;  2  N.  T.,  185 ;  Miller  v. 
St&waHy  9  Wheat.,  68l ;  ^ant  v.  Smithy  46  N.  T.,  93.)  The 
sitretied  must  b^  held  according  to  the  tenor  of  thdr  contract 
oil*  not  at  alL  (Bigdov)  v.  Benton,  14  Barb.,  123 ;  Henderson 
T.  Manriny  31  id.,  29? ;  Wilwn  v.  Eiioardey  6  Lans.,  1^4 ; 
Bagley  v.  Glarhy  7  Bosw.,  94 ;  (fr(mt  v.  Smithy  46  N.  T., 
03;  5(>mw  T.  McDoruddy  3  H.  L.  Cas.,  226;  D.  and  M. 
Co.  V.  Lawrence^  3  T.  &  0.,  386.)  The  referee  erred  in 
rejecting  the  evidence  offer^  Uiat  the  sureties  were  informed 
that  the  bond  merely  referred  to  the  first  contract  with 
plaintiff.  {Ryeree  t.  Wheeler^  22  Wend.,  l48;  Forman 
T.  fifoJW/i^,  4  Hill,  181 ;  SneU  V.  &\dl,  3  Abb.,  426,  430 ; 
Godfrey  v.  Warner^  Lalor^s  Sup.,  32 ;  Mwnt  v.  Maylee,  7  N. 
T.,  266,  2tO.)  Plaintiff  could  riot,  in  any  event,  recover  as 
i^lnst  the  Sureties  fot  any  moneys  tetained  by  their  principal 
after  makilig  his  flibt  import  in  J'uly,  1871.  {Philips  v. 
PoxaUy  8  L.  R,  7  Q.  B.,  666 ;  Sanderson  v.  AstoTy  4  L  E., 
8  Exch.,  73 ;  ffarrtngton  v.  Mrst  JStat.  Bhy  l*i.&  C,  361 ; 
Bwgess  V.  Eoe^  L.  B.,  13  Eq.,  456 ;  Btophmaon  v.  EdUy  9 
tL  L.  Cas.,  514.) 

ilCiLLEB,  J.    Hie  condition  of  the  bond  in  suit  recited  that 
the  principal  had  been  appointed  an  agent  of  the  plain- 
tiffa  ^^  for  the  purpose  of  procuring  applications  for  life  insur 
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ance  and  coUectiDg  premiums  thereon/'  and  provided  for  tlie 
payment  to  the  plaintibff  of  all  moneys  belonging  to  the  com- 
pany and  the  faithful  discharge  of  ihe  duties  of  such  agent 
At  and  prior  to  the  time  of  the  deliyery  of  said  bond  two 
instruments  had  beea-ezecuted  and  exchanged  between  the 
parties.  By  one  of  them  the  plaintifi  appointed  De  Witt 
W.  Clinton  an  agent  for  a  territory,  which  was  designated,  to 
proc^ure  '^  applications  for  insurances/'  and  ^^  to  effect  all  kind 
of  insurances,"  and  provided  for  the  payment  of  commissions 
upon  ^^  premiums  and  renewal  premiums,"  and  for  the  for- 
warding of  applications  and  the  payment  of  moneys  received. 
By  the  other  instrument  the  plaintiff  agreed  to  allow  said 
Clinton,  as  agent,  a  commission  upon  moneys  collected  on 
renewals  of  policies  issued  or  n^otiated  through  the  agency 
of  J.  L.  McKeever,  which  was  to  be  applied  towards  the  pur- 
chase of  the  said  renewals.  And  upon  payment  of  the  sum 
of  $1,000  the  plaintiff  agreed  to  transfer  all  of  said  renewals 
to  Clinton,  and  afterwards  to  pay  him  the  same  commissions 
as  were  paid  to  McKeever. 

It  is  objected  that  the  bond  does  not  include,  by  its  terms, 
the  moneys  collected  on  the  renewal  premiums,  but  only  such 
premiums  as  are  embraced  within  the  provisions  of  the  first- 
mentioned  agreement.  This  position  is  not  well  taken.  The 
moneys  received  are  not  upon  the  applications  for  insurance, 
but  for  premiums  upon  policies  and  the  renewals  of  the  same. 
Those  received  upon  the  McKeever  renewals  were  clearly 
included  within  the  bond,  for  they  were  renewal  premiums  on 
policies,  and  the  hmguage  of  the  bond  covers  this  class  of 
premiums  as  well  as  all  otiiero.  It  was  not  a  contract  of  sale, 
but  a  mere  agreement  for  a  transfer  of  a  right  to  collect  these 
premiums  upon  certain  conditions  which  were  agreed  upon. 
Even  if  the  effect  was,  when  the  amount  agreed  upon  was 
paid,  to  transfer  these  renewal  premiums,  it  is  difficult  to  see 
how  the  defendants  could  be  injured  thereby.  If  no  transfer 
was  to  be  made,  and  the  agent  had  agreed  to  collect  the  pre- 
miums and  pay  them  over,  after  deducting  his  commissions, 
the  defendants  would  have  been  clearly  liable,  and  it  does  not 
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affect  Buch  liability,  because  the  agent  was  to  pay  a  certain 
snm  for  the  privilege  of  collecting  these  renewal  premiums. 
Conceding  the  application  of  the  rale  that  a  claim  against 
sureties  is  strichsmmijurisy  and  that  no  implications  are  to 
be  made  in  giving  oonstmotion  to  the  terms  of  a  contract  not 
clearly  embraced  within  the  Icmguage  usedy  the  renewal  pre- 
miums mentioned  in  the  second  instrument  were  fairly 
within  the  import  and  true  meaning  of  the  bond.  And  even 
if  it  may  be  considered  that  there  is  an  ambiguity  in  regard 
to  the  construction  to  be  placed  upon  the  bond,  we  have  a 
right  to  consider,  in  interpreting  its  meaning,  all  the  sur- 
rounding circumstances  and  the  relations  of  the  parties  as 
they  existed  at  the  time  of  its  execution  and  delivery.  {Orif- 
fiths  V.  Eardmbei^gh,  41  K  Y.,  464;  Matter  of  JV.  T.  Cenr 
tral  R.  R.  Co.^  49  id.,  414.)  Applying  this  rule  to  the  present 
case,  there  is  no  ground  for  the  assumption  that  the  bond  was 
intended  to  cover  only  a  portion  of  the  business  "^hich  was  to 
be  transacted  by  the  agent  for  the  company. 

Nor  does  it  relieve  the  defendants  from  liability  upon 
the  bond,  because  the  sureties  had  no  knowledge  of  the 
second  agreement  until  after  the  execution  of  the  bond. 
Even  if  they  were  misled  by  the  principal,  at  whose  request 
the  bond  was  executed,  as  to  the  character  and  extent  of  the 
obligation  assumed,  it  is  no  valid  defence  to  this  action, 
unless  it  appears  that  the  plaintiff  was  a  party  to  the  fraud 
practiced  upon  the  defendants.  {Ccuom  v.  Jerome^  58  N. 
Y.,  315,  821 ;  Mo  WilUama  v.  Masofij  81  id.,  294.)  The 
position  that  the  obligee  in  a  bond  is  bound  to  seek  out  the 
sureties  and  explain  to  them  the  nature  and  extent  of  their 
obligation  at  the  point  of  losing  the  security,  or  that  he  is  to 
be  held  responsible  for  the  fraudulent  representations  or 
concealment  of  the  principal  of  any  of  the  facts,  is  some- 
what novel,  and  is  not  upheld  by  any  adjudged  case.  It  is 
the  duty  of  the  sureties  to  look  out  for  themselves  and  ascer- 
tain the  nature  of  the  obligation  embraced  in  the  under- 
taking, and  any  other  rule  would  not  only  work  serious 
inconvenience,  but  render  securities  of  this  character  of  but 
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litfle,  if  of  any,  Value.  Thib  conBtractioii  placed  upon  iihia 
bond  in  qiiestioii  does  not,  in  my  opinion,  extend  or  enlarge 
tiie  siobpe  of  the  agi^meiit  bciyoiid  its  actual  import  and  the 
real  intention  of  ihcS  partieii. 

We  have  beeh  referred  to  k  class  of  cases  to  snstain  the 
position  that  VbJb  oond  in  qnei^tioii  does  hot  coyer  the  liability 
incurred  tmder  &e  second  agreement,  btit,  after  a  careful 
examination,  ^e  are  unable  to  discover  that  they  sustain  the 
doctrine  contended  for,  as  ^wSl  be  seen  by  a  brief  reference  to 
the  leading  adjudications  relied  upon.  In  Bigdow  v.  Bentorij 
(14  Barb:,  1^3)  the  defendant  guaranteed  the  shipment  and 
deUrery  to  ^e  plaiutiffs,  by  one  thirkee^  of  a  barrel  of 
superfine  flour  for  ev^fy  four  aud  a^half  bushels  (two  hun- 
dred and  teventy  pounds)  of  ^ood  wheat  he  received  from 
them,  and  a  barrel  of  com  meal  for  every  two  hundred  and 
forty  pounds  of  Indian  com  received  from  them.  The  con- 
tract between  phdntifEs  and  Durkee  bound  Durkee  to  deliver 
a  barrel  of  flour  for  a  less  quantity  of  ^heat  than  was 
required  by  the  contract  of  guaranty,  and  tnat  the  com  meal 
delivered  should  b6  ^'IdM  dried.''  It  was  held  that  the 
surety  was  not  liable.  It  is  apparent  that  there  was  an 
essential  difference  betweeki  the  two  contracts,  alid  that  the 
latter  "^^ss  not  contemplated  by,  of  embraced  within,  the  terms 
of  the  guaranty.  In  Henderson  v.  Marvin  (31  Barb.,  297) 
the  guai^unty  was  on  a  credit  of  sLk  months,  and  the  credit 
was  extended  as  to  part  of  the  amount,  and  shortened  as  to  a 
part,  by  tddng  a  t3iird  party's  promissory  notes,  having 
di^erent  times  to  fun,  and  it  was  held  that  the  guarantor  was 
discharged.  This  was  a  plain  variation  from  the  terms  of 
the  gutiranty,  which,  necessarily,  rendered  it  inoperative.- 
tiL  WiUon  V.  EchDo/rda  (6  Lans.,  134)  sureties  for  the 
performance  of  a  contract  for  the  sale  of  goods  on  com* 
i!nis6ion  were  held  not  to  be  liable  for  the  payment  of  moneys 
received  by  the  principal  for  goods  conrigned  to  him  at  an 
agreed  price.  Here,  also,  was  a  material  variation  of  the 
terms  of  the  contract  which  the  sureties  had  not  agreed  tq 
be  liable  for.    In  Bagley  v.  Clarke  (7  Bosw.,  94)  the  sureties 
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coTenanted  to  be  responsible  for  the  performance  of  a  con- 
tract which  bound  the  principal  to  serve  the  pl^nt^ff  for  a 
term  named  and  no  onQ  eke,  at  a  fixed  salary.  This  was 
changed  into  a  contract  making  the  rate  of  compensation 
ilep^d  npon  the  quantity  of  work,  making^  term  of  service 
uncertain,  and  binding  the  principal  to  obey  the  compiands 
of  two  othe;"  pexBons  ia  connection  with  the  plaintiff. 

Here  was  a  plain  ^d  pstlpable  departure  from  the  original 
^dertaking,  which  dischaj^ged  the  sureties,  and  the  court 
eould  not  hold  otherwise,  than  that  no  liability  existed.  In 
Orant  v.  Smith  {4:6  N.  T.,  93),  the  ^aranty  was  for  the  price 
c  f  a  ste^nx  ^^V^^  an^  tw-o  boileis  of  a  given  capacity  and 
pipwer>  wd  without  the  assent  of  the  surety  an  engine  with 
three  boilers  and  of  a  greater  capacity  and  power  at  an  addi- 
tional price  was  substituted.  It  was  properly  decided  that  this 
was  a  material  change,  imposing  entirely  new  ojbligations  upon 
the  contracting  "pgiirtim  and  discharged  the  surety  from  any 
liability.  It  m  manifest  that  none  of  the  cases  examined 
present  the  characteristic  of  the  case  now  conaider^d,  an^d 
in  each  one  of  thexn  there  was  a  clear  variatioQ  from  the 
express  conditions  of  the  contract  ol  guaranty.  As  we  have 
already  seen  the  condition  of  the  bond  in  question  was 
intended  to  cover  and  plamly  comprehends  the  premiums 
mentioned  in  both  {^cements,  and  the  claim  of  the  plaintiff 
w^  clearly  ^thin  its  terms.  The  cases  cited,  therefore,  have 
no  application  wd  fumiah  no  grounds  for  reversing  the  judg- 
ment of  the  referee.  It  follows  that  the  offer  to  show  that 
the  sureties  were  informed  only  of  the  first  contract  could 
have  no  bearing  on  the  case,  and  was  prop^ly  excluded. 

There  was  no  error  upon  the  trial  before  the  referee  and 
the  order  of  the  General  Term  'must  be  reversed  and  that 
entered  upon  the  referee's  report  affirmed,  with  costs. 

AH  concur. 

Order  reveissed  and  judgment  accordingly. 
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not  allowed  to  be  out  of  repair,  but  was  constracted  with  the 
beet  material  for  sidewalks  to  be  found  in  the  conntr^ ;  that, 
it  was  well  laid ;  that  the  common  council  hj^ving  established 
tiie  grade,  and  it  having  been  bnilt  in  accprdance  with  that, 
grade,  it  is  not  the  province  of  ^e  jnr^  to  review  the  judicial 
actions  of  the  common  council;  that  the  common  council  had. 
the  right  to  exercise  a  discretion  Ia  fixing  the  grade,  and  that, 
having  exercised  that  discretion,  the  citj  could  not  be  held 
liable," 

Upon  this  ground  the  court  gnoited  ;]the  motion,  to  which 
plaintifi'$  counsel  duly  excepted.  Exceptioxis  were  ordered 
to  be  heard  at  first  instance  at  General  Term. 

NaOiamd  Q:  jffoctk  for  the  appellant.  Plaintifi  cannot  now 
complain  that  the  case  should  have  been  submitted  to  the 
jury,  (MaUory  v.  Tioffay  etc.y  6  Abb.  [N.  S.],  420 ;  Clark  v* 
JUayoTy  efc.,  24  How.  Pr.,  833 ;  WinoheU  v,  Bicks,  18  N. 
T.,  668 ;  (yNeil  v.  Jameej  43  id.,  86 ;  Barnes  v.  Perinea  12 
id.,  18 ;  People  v.  Cook^  8  id.,  78 ;  Bc^s  v.  Bvshy  28  Barb^. 
180 ;  Beeknum  v.  Bandy  17  Wend.,  444 ;  Shafer  v.  Guesty  ^. 
How  Pr.j  189.)  The  comxnon  council  having  acted  judi- 
cially in  establishing  the  grade  of  the  sidewalk,  d,ef end^nl;  isc 
not  liable.  {MiUs  v.  City  (f  B^klyn,  32  N.  T.,  497 ;  Wilson. 
V.  MwyoTy  etc.y  1  Den.,  695 ;  JBjwanagh  v.  City  qf  Brooklyn^ 
88  Barb.,  232 ;  Raddiff  y.  Mayor^  etCy  4  Comst,  195  ;  WhiU 
V.  Carpor.  Yazoo  Cityy  27  Miss.,  867 ;  Lansing  v.  Smithy  8 
Cow.,  146;  8t.  Zouis  v.  Chu/mOy  12  Ma,  414;  La/mbar  v. 
CUy  St.  Lovisy  15  id.,  610 ;  Aleosander.  v.  City  MHwaukeSy 
16  Wis.,  247;  O"  Conner  v.  C%  Pittslntrghy  18  Penn.,  187; 
Hdmes  v.  Mayor  of  KnooowUey  1  Humph.,  403 ;  Clark  v. 
CUy  of  WHnUngtony  6  Har.,  248 ;  Roberts  v.  City  of  Chi-, 
cagoy  26  HI.,  249 ;  Stmon  v.  Clarky  6  Taunt.,  29 ;  Fiich  v. 
Omrs^y  etc.y  22  Wepd.,  136 ;  Pec^  v.  Comr^,,  etCy  27  Barb., 
94, 100 ;  Jenhvns  v.  Waldrony  11  J.  E.,  120 ;  Variderh/u/ydeuf^ 
T.  Yovfigy  id.,  159 ;  Harman  v.  Brothersony  1  Den,,  689 ;. 
Fteemam  ▼.  Com/u>aUy  10  J.  R.,  470 ;  Dil.  on  Mun.  Corp» 
[lat  ed.],  214,  §  177 ;  Duke  v.  MayoTy  eto.y  20  Ga,,  635.) 
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jp!  J9.  Wright  for  the  respoBdent.  Facts  proved  but  not 
pleaded  afford  no  defence.  {Allen  v.  J/er.  Ins,  Co.^  46  Barb., 
667 ;  20  id.,  468 ;  6  N.  Y.,  179 ;  2  id.,  606 ;  12  id.,  9 ;  25 
id.,  266.)  The  exception  to  the  decision  of  the  court  grants 
ing  the  motion  for  a  nonsuit  was  sufficient.  {JShddan  v.  At 
F.  Ins.  Co.,  26  N.  Y.,  460 ;  Stems  v.  Fhmer,  47  id.,  566 ; 
FrecHng  v.  RoUamd,  53  id.,  422.)  A  municipal  corporation 
having  decided  to  construct  and  undertake  public  improve- 
ments  acts  ministerially  and  is  liable  in  damages  to  a  person 
injured  by  the  unskillful,  negligent  or  unsafe  construction  of 
them  or  failure  to  keep  them  in  proper  condition.  (S.  &  B. 
on  Neg.  [3d  ed.,  1874],  183,  §  124 ;  4  Abb.  Dig.  [new  ed.], 
460,  §  144 ;  Roch.  W.  L.  Co.  v.  City  of  Rochester,  3  N.  Y., 
463 ;  HueUm  v.  Mayor,  9  id.,  163 ;  Conrad  v.  Village  of 
Ithaca,  16  id.,  158 ;  Weeke  v.  Trustees,  etc.,  id.,  161 ;  Barton 
V.  City  ofSyroGose,  37  Barb.,  293 ;  36  N.  Y.,  64;  LewentJial 
v.  Mayor,  etc.,  61  Barb.,  511 ;  Alb.  L.  J.,  Dec.  26,  1874, 
pp.  401-403.)  Defendant  was  bound  to  construct  its  streets 
and  sidewalks  safely  and  keep  them  in  safe  condition.  (2  Dil. 
on  Mun.  Corp.,  911,  912,  §§  789-791 ;  Whart.  on  Law  of 
Keg.  [1874],  §  772 ;  4  Abb.  Dig.  [new  ed.],  286,  §  35 ;  Wair 
lace  V.  Mayor,  etc.,  18  How.  Pr.,  169 ;  2  Hilt.,  440  ;  Morey  v. 
City  of  Troy,  61  Barb.,  698 ;  AUentoum  v.  Kramer,  73  Penn., 
406 ;  Chicago  City  v.  Rdbbins,  2  Black,  422 ;  Cook's  Highway 
Laws  [1870],  205 ;  Tripp  v.  Seynumr,  37  Me.,  250 ;  2  Add.  on 
Torts  [D.  &  B.  ed.],  1311, 1312 ;  Wilson  v.  CHy  of  Watertoton, 
6  Parson's  S.  C.  B.,  579 ;  3  Hun,  508  ;  Hudson  v.  Mayor,  etc., 
9  N.  Y.,  163 ;  Dwoenport  v.  Rucknum,  37  id.,  568 ;  JSerme  r. 
Diet.  Columbia,  13  AlU  L.  J.,  274.)  A  municipal  corporation 
has  no  power  to  make  or  maintain  a  nuisance,  and  if  it  does  is 
liable  for  injuries  resulting  therefrom.  (MiUs  v.  Oity  of 
RJOyn.,  32  Barb.,  600 ;  S.  Bridge  Co.  v.  L.  Bd.  of  Health,  8 
E.  &  B.,  801 ;  Whart.  on  Law  of  Neg.,  262,  §§  262,  266 ; 
Viner's  Abr.,  Nuisance,  F. ;  2  DiL  on  Corp.,  624,  §  521 ; 
People  V.  C&rp.  of  Albany,  11  Wend.,  542 ;  City  of  N.  T. 
V.  Furze,  3  Hill,  614 ;  3  Black.  Com.,  215 ;  2  Greenl.  Ev.; 
881,  §  415 ;  37  N.  Y.,  568 ;  16  Abb.,  341 ;  Mills  v.  City  of 
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Bklyn.^  82  N.  Y.,  489 ;  Kavcmcmgh  t.  City  of  BJdyn.^  88 
Sarb.,  282 ;  Wilson  t.  Mayor^  etc.,  1  Den.,  6*5.) 

Allen,  J.  Every  question  ifi  open  to  the  plaintiff  which 
can  fairly  be  raised  upon  the  record.  If  in  any  view  of  the 
evidence  a  verdict  might  have  been  rendered  for  the  j^ain- 
tiff  or  if  there  were  questions  of  fact  which  might  have  been 
determined  for  the  plaintiff  and  which,  if  determined  in  her 
favor,  would  have  entiltled  her  to  recover,  the  case  should  not 
have  been  taken  from  the  jury  by  a  nonsuit.  The  plaintiff 
did  not  assent  to  any  proposition  of  fact  assumed  either  by 
the  counsel  for  the  defendant  or  the  court,  and  is  not  concluded 
by  omitting  to  request'  that  the  whole  case  or  any  particular 
question  of  fact  should  be  submitted  to  the  jury.  She 
neither  requested  or  consented  that  the  court  should  pass 
upon  the  facts  and,  the  nonsuit  having  been  granted  in  invi- 
timiy  she  has  a  right  to  controvert  every  proposition,  whether 
of  fact  or  of  law,  upon  which  the  nonsuit  was  based.  In  the 
cases  in  which  a  different  rule  has  been  held  the  party  has 
by  his  own  action,  directly  or  indirectly,  assumed  that  there 
was  no  disputed  question  of  'fact  for  the  jury  by  treating  the 
questions  as  purely  legal  and  acquiescing  in  the  disposal  of 
them  by  the  court.  Ba/mes  v.  JPerine  (2  Kern.,  18), 
WincheU  v.  Hicks  (18  N.  Y.,  568),  aifeiU  v.  James  (43  id., 
84),  and  the  other  authorities  relied  upon  by  the  counsel  for 
the  appellant,  were  cases  of  this  character.  Wliere  a  party  is 
nonsuited  upon  the  motion  of  his  adversary,  over  his  objec- 
tion and  exception,  he  may  insist,  upon  a  review  of  the  decis- 
ion, not  only  that  the  judge  at  Circuit  erred  in  the  application 
of  the  law  to  the  facts  as  viewed  by  him  but  that  he  erred  in 
his  conclusions  of  fact  or  that  there  were  disputed  questions 
of  fact  which  should  have  been  submitted  to  the  jury. 

The  duty  of  the  defendant  to  keep  the  streets  and  sidewalks 
in  the  city,  including  that  upon  State  street,  in  good  repair 
and  to  have  the  sidewalks  constructed  properly  and  so  as  to 
be  reasonably  safe  for  public  travel  thereon  is  expressly  admit- 
ted by  the  answer.     The  only  material  fact  in  issue  was  as  to 
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the  proper  conetmciicm  of  the  sidewalk  at  the  place  of  tbe 
injury,  and  trhether  it  wass  in  good  order  and  repair  and  con- 
etrueted  npon  a  proper  and  reasonably  safe  grade.  The 
plaintiff  was  nonsuited  upob  the  ground  that  the  eoimnon 
council  of  the  city,  in  the  performance  of  what  was  tetmed  a 
^^  quasi-judicial ''  aet,  had  established  the  grade  of  the  side- 
walk and  that  it  had  been  built  in  accordasnce  with  that  grade 
atnd  that  the  jury  could  not  review  the  ^^  judicial  actions  "  of 
the  common  eounci),  who  had  a  discretion  in  the  matter,  and 
that  the  cHy  could  not  be  held  liable  for  the  mistaken  exercise 
of  that  discretion. 

It  is  very  doubtful  whether,  under  the  issue  made  by  the 
pleadings,  this  question  was  properly  in  the  case.  It  is  also 
questionable  whether,  the  absolute  duty  being  imposed  by  law 
upon  the  city  to  construct  and  keep  in  repair  the  sidewalks, 
the  dty  would  not  be  liable  to  any  one  traveBng  thereon  for 
injuries  resulting  from  an  improper  construction  of  the  walks, 
whether  in  respect  to  grade,  material  or  other  thing ;  in  other 
words  whether,  the  duty  being  conceded,  it  is  not  absolute  to 
make  them  reasonably  safe  for  public  travel.  The  cases  which 
hold  that  individuals  are  not  entitled  to  compensation  for  inci- 
dental and  comsequential  damages  to  property,  resulting  from 
public  works  oouHtructed  under  authority  of  law  and  in  the 
exercise  of  a  discretion  committed  to  public  officers,  are  not 
necessarily  decisive  of  the  question ,  as  stated.  Such  are  the 
cases  relied  upon  by  the  counsel  for  the  appellant.  (OMtds  v. 
Boston,  4  Allen,  41;  W'^on  v.  Mayor ,  etc,.  New  York,  1 
Den.,  596 ;  Raddiff^s  Eers.  v.  Ths  Mayor,  etc.,  Brooklyn,  4 
Com.,  195 ;  MiUa  v.  BrooMyn,  82  Barb.,  489.)  Upon  the  evi- 
dence in  this  case  this  question,  so  earnestly  and  ably  dis- 
cussed by  the  counsel  for  the  appellant,  is  not  presented. 
The  evidence  comes  far  short  of  pi*oving  that  the  side- 
walk, at  the  particular  place  of  the  injury,  was  upon  the 
grade  or  at  an  angle  as  fixed  by  the  common  council; 
but  on  the  contrary  it  is  very  evident  that  it  was  laid  at  an 
entirely  different  angle  and  grade  from  that  which  had  be^ 
ordei^d.    The  evidence  is  that  the  walk  north  of  the  place  i>J 
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question  had  been  laid  at  a  grade  fixed  Bometime  previotifi ; 
that  before  the  walk  south  of  the  place  of  injury  and  extend- 
ing to  Genesee  street  wa«  built,  the  latter  street  had  been 
raised  and  a  different  grade  of  State  street  north  had  been 
made  .necessary,  and  had  been  fixed  by  the  conunon  ooundL 
Upon  the  construction  of  the  sidewalk  from  the  intersection 
of  State  and  Genesee  streets  upon  the  new  grade  it  became 
necessary  either  to  relay  the  walk  to  the  north  or  make  a  con* 
nection  between  the  two  sections  of  the  walk  by  laying  a 
space  of  about  four  feet  at  a  grade  and  angle  much  greater 
and  sharper  than  that  on  either  side.  Mr.  Oarpenter,  a 
witness,  states  when,  by  whom,  under  what  circumstances 
and  for  what  reasons'  the  stone  bridging  this  four  feet 
and  connecting  the  different  levels  of  the  two  sections  of 
the  walk  was  placed,  and  negatives  the  idea  that  it  was 
pursuant  to  the  directions  of  the  common  council  and  to  con- 
form that  part  of  the  walk  to  the  line  or  level  fixed  by  it.  It 
woxdd  require  record  evidence  to  convict  a  body  exercising 
the  powers  of  a  local  legislature  of  the  superlative  folly  of 
directing  a  sidewalk  to  be  built  with  the  different  stones  of 
which  it  was  made  placed  at  different  angles  and  degrees  of 
inclination,  or  to  be  built  in  sections  of  different  grades,  and 
to  overcome  the  discrepancy  by  the  insertion  of  a  stone  at  an 
inclination  dangerous  to  persons  using  it  in  the  dark  or  when 
it  was  wet.  That  would  not  be  to  grade  the  walk,  which 
consists  in  reducing  the  street  to  such  a  degree  of  inclination 
as  to  fit  it  for  use  by  those  having  occasion  to  pass  over  it 
The  defect  in  this  walk  was  in  the  constraction  and  not  in 
the  act  of  the  council  in  determining  and  directing  the  grade. 
It  was  not  done  by  authority  of  the  common  council,  but  by 
direction  of  one  of  itii  members  and  to  relieve  a  lot  owner 
1  rom  relaying  the  walk  opposite  his  premises ;  and  there  was 
proof  tending  to  show  that  it  was  unsafe  and  insecure  for 
persons  passing  over  it  if  their  attention  was  not  particularly 
attracted  to  the  abruptness  of  the  change  in  grade;  that 
it  had  been  suffered  to  remain  in  that  condition  for  several 
years;  and  that  casualties  similar  to  that  which  befell  the 
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plaintiff  had  happened  on  more  than  one  occasion.  The 
common  conndl  had  performed  its  duty  in  fixing  a  grade  for 
the  sidewalk  upon  the  whole  length  of  the  block,  but  they 
had  suffered  it  to  be  built  in  part  upon  an  entirely  different 
grade,  and  this  difference  in  grade  between  the  different  parts 
to  be  overcome  by  a  sudden  and  abrupt  descent  from  th» 
upper  to  the  lower  leveL  It  cannot  be  claimed  that  the 
natural  formation  of  the  street  was  such  as  to  justify  a  resort 
to  any  such  expedient ;  neither  can  it  be  assumed  that  any 
grade  which  a  common  council  would  fix  for  such  a  place 
would  authorize  different  parts  of  the  same  walk  to  be  at 
different  angles,  makiug  a  dangerous  descent  from  one  part 
to  the  other  neceesary.  The  defect  in  the  sidewalk  result- 
ing in  the  injury  to  the  plaintiff  was  not  in  consequence 
of  the  improp^  action  of  the  common  council  in  fixing  a 
grade  or  in  the  grade  actually  fixed,  but  the  improper  and 
defective  manner  of  constructing  the  sidewalk  with  a  view  to 
evade  and  thwart  the  action  of  the  common  council,  and  in 
violation  of  its  requirement  The  principal  point  taken  by 
the  coxmsel  for  the  appellant,  and  that  mainly  relied  upon  by 
him,  being  out  of  the  case,  it  follows  that  it  should  have  been 
submitted  to  the  jury,  that  they  might  determine  whether  the 
sidewalk  was  in  proper  repair  and  in  a  safe  condition,  and 
whether  the  injury  to  the  plaintiff  was  caused  solely  by  such 
defect  in  the  sidewalk,  or  whether  her  own  negligence  and 
want  of  care  contributed  to  it,  and  it  was  error  to  nonsuit. 

The  case  is  directly  within  a  large  class  of  cases  holding 
that  for  any  neglect  or  omission  of  duty  on  the  part  of  muni- 
cipal corporations  in  keeping  and  maintaining  the  streets  and 
BidewalkB  in  aafc  condition  for  use,  in  the  nmiiil  mode,  by 
travelers,  the  corporation  is  liable  for  fuiy  injuries  to  indi- 
viduals resulting  therefrcmL  (Dillon  on  Munic  Corp.,  753 ; 
HwUon  V.  New  Yorky  6  Seld.,  163 ;  Weei  v.  Brockparty  16 
N.  T.,  161 ;  Rochester  White  Lead  Co.  v.  Rochester^  3  Com., 
468 ;  Cowrad  v.  lihacay  16  N.  Y.,  159 ;  Barton  v.  Syraeueey 
37  Barb.,  292;  Aff.,  36  N.  Y.,  54;  Ghioago  v.  RdbvMy  3 
Black,  418 ;  Di/veny  v.  Eimiray  61  N.  Y.  506 ;  Hmee  v. 
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XofiJrportj  50  id.,  236.)  This  walk  had  beeii  permitted  to 
remain  for  a  long  term  in  its  unsafe  cpnditipn^  an4  wa3  con- 
structed mider  the  eye,  if  not  undej-  the  direction,  of  th^ 
piinisterial  officers  of  the  city  phar^ed  with  the  duty  of  leap- 
ing ai^d  maintaining  the  streets  in  ri^pair,  and  pp  question 
could  be  made  as  to  th^  liability  of  the  city  for  neglect  of 
duty  if  the  walk  was  in  fact  in  kn  unsafe  condition;  and 
whether  it  wa«  in  such  unsafe  condition  waft  upon  the  evi- 
dence, a  proper  question  for  tlje  jury. 

The  order  granting  ^  new  trial  must  be  a^Srmpd  and  judg- 
pxent  absolute  for  the  plaintifi. 

All  concur. 

Order  affirmed  land  judgment  ftocordingly. 


Ths  Pi&ople  ex  i^e}.  "EpwAsp  8.  Stokes,  AppeUant,  Vf 
The  Wasd^  of  the  Stats  I^bison  at  Sino  ^isq^ 
Kespoi^dent. 

In  legal  view,  punishment  for  a  crime  does  not  1»egi|i  nntU  after  tbi^ 
criminal  has  been  convicted  and  sentenced;  any  imprisonment  prior  to 
sentence  will  not  enure  to  his  benefit  as  part  of  the  punishment. 

^  tQ  "Whether  it  is  within  the  province  of  the  courts  to  award  to  a 
prisoner  in  a  St^  prison  tl^e  tin^  to  which  he  is  entitle^  for  good 
conduct,  qiujere. 

A  court,  in  imposing  sentence,  pfiay  ta^e  into  consideration  the  time  the 
convict  has  been  in  custody  awaiting  trial,  but  it  is  matter  of  discretion 
only. 

On  the  sixth  of  January,  1873,  the  relator  was  convicted  of  murder  and 
sentenced  to  be  hanged.  On  writ  of  error,  proceedjpgs  were  stayed,  the 
judgment  was  reversed,  and  a  wnire  de  nopo  ordered.  He  was  agaii^ 
tried  October  29, 1873,  having  meanwhile  been  confined  in  jail ;  he  was 
convicted  on  the  second  trial  of  manslaughter  in  the  third  degree,  and 
sentenced  to  imprisonment  in  State  prison  at  hard  labor  for  four  years, 
the  maximum  punishment  for  that  crime;  he  was  put  into  a  0tat^ 
prison  November  1,  1873  On  February  6, 1875,  he  was  brought  out  on 
writ  of  habeas  corpus,  and  claimed  that  the  time  of  imprisonment 
between  the  first  and  the  second  trials  should  be  taken  as  part  of  his 
pente^ice;  that  this^  wUb  the  time  served  in  State  prison^  and  tbt 
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abatement  earned  by  good  conduct,  in  accordance  with  statutes  (chap. 
417,  Laws  of  1863;  chap.  415,  Laws  of  1863;  chap.  321,  Laws  of  1864; 
chap.  451,  Laws  of  1874),  made  up  the  full  term  of  imprisonment. 
MM,  that  the  claim  was  untenable;  and  that  the  relator  was  properly 
remanded. 

(Argued  May  26,  1876;  decided  June  6,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  dismissing  a  writ  of 
<iertiora/ri  brought  to  review  the  decision  of  a  justice  of  said 
court,  which  dismissed  a  writ  of  habeas  corpus  issued  upon 
petition  of  relator  and  remanded  him  to  the  custody  of  the 
warden  of  the  State  prison  at  Sing  Sing. 

The  facts  appear  sufficiently  in  the  opinion. 

Chourles  W.  Brooke  for  the  appellant. 

£en/.  K.  Phdps  for  the  respondent  The  question  of  tho 
allowance  of  time  for  good  behavior  is  one  for  the  determinar 
tion  of  the  executive  and  not  for  the  courts.  (Laws  1862, 
chap.  417,  p.  748 ;  6  Edms.  Stat.,  204 ;  Laws  1863,  chap.  416, 
p.  708 ;  6  Edms.  Stat,  148 ;  Laws  1864,  chap.  321,  p.  763;  6 
Edms.  SUt,  255 ;  Laws  1874,  chap.  461,  p  694,  §  12.) 

FoLGEB,  J.  Before  the  6th  day  of  January,  1873,  the 
relator  had  been  indicted  and  put  on  trial  for  the  killing  of 
James  Fisk,  Jr.  On  that  day  he  was,  on  the  verdict  of  a 
jury,  adjudged  guilty  of  murder  and  sentenced  to  be  hung 
on  the  twenty-eighth  day  of  February,  then  next.  The  sen- 
tence was  not  executed.  The  relator  had  brought  his  writ 
of  error,  and  proceedings  had  been  stayed.  The  judgment 
was  reversed  by  this  court,  on  the  10th  of  June,  1873,  and  a 
venire  de  novo  ordered.  On  the  29th  October,  1873,  the 
relator  was  again  put  upon  trial  under  the  same  indictment, 
and  was,  on  the  verdict  of  a  jury,  adjudged  guilty  of  man* 
slaughter  in  the  third  degree.  In  the  meantime,  he  liad  lain 
in  jail,  in  ISevr  York  county.  He  was,  on  that  day,  sentenced 
to  be  imprisoned  in  the  State  prison  at  hai*d  labor,  lor  the 
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term  of  four  jears.  This  term  of  imprisonment  is  the  tnasgi- 
9mim  punishment  for  that  crime.  He  was  actually  for  the 
first  time  put  into  a  State  prison  at  Sing  Sing,  on  the  1st 
day  of  Kovembery  1873,  and  has  been  kept  there  ever  sinoe^ 
it  is  to  be  assumed,  at  hard  labor.     On  the  14th  Januaiy, 

1875,  the  agent  and  warden  of  that  prison  made  a  certificate 
dated  that  day,  that  the  relator  had  faithfully  performed 
such  work  and  labor  as  had  been  assigned  to  him,  and  that 
his  conduct  from  the  1st  November,  1873,  to  the  date  of  the 
certificate  had  been  good,  and  in  adherence  and  obedi^ice 
to  the  prison  officials  and  discipline*    On  the  5th  February, 

1876,  he  was  brought  out  of  the  prison  by  writ  of  haibew 
carpus,  and  claimed  to  be  dischaiged  from  imprisonment  and 
set  at  liberty.    This  was  denied  and  he  was  remanded. 

The  sole  claim  for  his  discharge  is,  that  he  has  suffered 
imprisonment  in  accordance  with  the  sentence  passed  upon 
him,  for  the  full  term  of  it,  so  far  as  in  law  it  is  now  capable 
of  infliction. 

It  is  at  once  apparent,  that  from  29th  October,  1873,  to 
5th  February,  1876,  is  not  a  term  of  four  years.  So,  it  is 
plain,  that  the  relator  has  not  been  in  a  State  prison  at  hard 
labor  for  that  length  of  time,  and  has  not  thus  satisfied  the 
sentence.  But  the  relator '  claims  that  the  time  from  the 
6th  of  January,  1873,  to  29th  of  October,  1873,  during  which 
he  was  kept  in  the  New  York  county  jail,  is  to  be  taken  as 
part  of  the  four  years  of  his  sentence ;  and  he  further  claims, 
that  he  has  in  accordance  with  certain  statutes  (see  laws  of 
1862,  chap.  417 ;  Laws  of  1863,  chap.  415 ;  Laws  of  1864^ 
chap.  321 ;  Laws  of  1874,  chap.  451,  p.  598,  §  12),  earned 
by  good  conduct  in  State  prison,  an  abatement  from  the  term 
of  his  sentence.  It  is  conceded,  that  these  two,  together 
with  the  time  for  which  he  has  been  actually  kept  in  the 
State  prison,  will  equal  four  years.  Still  we  cannot  yield  to 
this  claim  of  the  relator.  His  counsel  is  obliged  to  admit 
that  the  conviction  for  manslaughter  was  l^al,  that  the  court 
of  Oyer  and  Terminer  had  thereupon  the  power  to  impose 
upon  him  a  sentence  of  imprisonment  in  the  State  prison^  at 
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kard  labor,  for  four  yean.  The  convictdon  being  legal  and 
the  sentenoe  in  aocordanoe  with  law,  it  follows  that  the  State 
maj  exact  from  him  the  fall  endnranoe  of  the  sentence  and 
of  every  part  of  it.  He  may  not  be  relieved  nntil  he  haa 
shown  full  endurance,  or  executive  pardon,  or  what  is  tanta- 
mount thereto.  Nor  may  he  claim  rdief  as  matter  of  right, 
until,  according  to  the  letter  of  it,  he  has  shown  full  endur- 
ance. 

Punishment  for  the  commission  of  crime  is  that  pain,  pen- 
alty or  forfeiture  which  the  law  exacts,  and  the  criminal  pays 
or  suffers  for  the  offence.  In  legal  view,  it  cannot  be  said 
to  have  been  exacted,  nor  to  have  been  endured  or  begun  to 
be  endured,  until  the  conmiission  of  the  particular  crime  has 
been  legally  determined,  and  the  particular  criminal  legally 
ascertained ;  nor  until  the  due  sentence,  that  is,  the  judicial 
fixing  and  utterance,  of  the  definite  kind,  amount,  or  period 
of  punishment  has  been  authoritatively,  and  in  due  form  of 
law  and  proceeding,  prononnoed  npon  £m  for  his  crime,  after 
his  conviction  therefor.  Punishment  is  a  consequence  of 
erime,  to  be  sure,  but  in  a  legal  view,  it  is  the  immediate  con- 
sequence of  only  a  conviction  of  crime.  Hence,  any  pain  or 
penalty  which  the  offender  has  suffered  before  conviction 
and  before  Bentence  has  been  pronounced  npon  him  is  iUegal, 
or  is  due  to  some  demand  of  the  law  other  than  that  based 
upon  his  conviction.  In  either  case,  it  fails  to  enure  to  his 
benefit  as  part  of  that  due  punishment  which  the  law  exacts, 
by  reason  of  his  conviction  and  of  the  sentence  passed  upon 
him. 

Again,  as  a  general  rule,  from  which  this  case  is  not  an 
exception,  no  pain  or  deprivation  which  a  person  suffers  in 
accordance  with  law,  can  be  made,  as  of  his  right,  to  answer 
at  once  two  distinct  and  different  requirements  of  the  law. 
The  imprisonment  of  the  relator  in  the  county  jail  was  by 
virtue  of  one  requirement  of  law,  to  wit :  that  persons  indicted 
for  murder  may  be  kept  in  close  custody  until  their  trial 
tiierefor  is  ended.  It  was  for  that  reason  a  lawful  impris* 
onment.  It  could  have  been,  for  that  reason,  justified  by  the 
SicKxis — ^VoL,  XXL        44 
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keeper  of  the  coxuaty  jaiL  It  was  a  satisfaotion,  then,  of  that 
specific  legal  exaction,  quite  another  exaction  than  that  bj 
yirtue  of  thifi  sentence,  and  it  was  a  satisfaction  of  that  other 
legal  exaction  only ;  when,  after  that,  arose  the  legal  exaction 
by  virtue  of  the  sentence  upon  this  convictionj  the  imprison- 
ment which  the  relator  had  und^gone  in  answer  to  that  other 
requirement,  had  been  applied  and  spetnt  in  satisfying  it^  and 
may  not  be  now  applied  in  satisfaction  of  this  later  demand 
of  the  law.  The  learned  counsel  for  the  relator  admitted, 
upon  the  argument,  that  the  imprisonmont  in  the  county  jail 
was  legal,  and  that  the  relatorcould  not  have  obtained  a  disr 
charge  therefrom.  That  period  of  imprisonment  was  then, 
appropriated  and  consumed  by  some  demand  of  the  law,  other 
than  the  conviction  of  October  28,  1873^  and  the  sentence 
thereupon,  and  does  not  now  exist,  so  as  to  be  applied  in  sat- 
isfaction of  the  latter.  Moreover,  important  parts  of  the 
sentence  are  tUe  place  of  imprisonment,  to  wit :  in  a  State 
prison,  and  the  manner  of  detention  there,  to  wit :  at  hard 
labor.  When  the  relator  lay  ih  the  county  jail,  he  was  not 
enduring  these  parts  of  the  sentence ;  he  was  not  in  State 
prison ;  he  was  not  at  labor.  How  then  can  the  time  he  lay 
in  the  county  jail  be  reckoned  a  part  of  the  time  for  which 
the  law  adjudged  him  to  be  at  labor  in  the  State  prison  i 
Doubtless,  a  court  when  imposing  sentence  of  imprisonment 
jfXB.j  consider  in  mitigation  of  the  severity  of  it,  the  time  for 
which  the  convict  has  been  in  custody  while  awaiting  trial 
And  this  is  the  only  force  of  the  instances  brought  forward 
by  the  learned  counsel.  It  is  matter  of  discretion  only,  and 
tibe  discretion  is  exercised  upon  that  fact,  the  same  as  upon 
any  of  the  circumstances  of  the  case  which  may  be  urged 
upon  the  court  for  mitigation  of  punishment. 

If  the  time  during  which  the  relator  was  confined  in  the 
county  jail  is  not  allowed  to  him,  the  time  which  should  be' 
awarded  to  him  for  good  conduct  in  State  prison  will  not 
now  avail  to  procure  his  discharge.  Hence,  it  is  not  needful 
that  we  consider  at  length,  whether  the  awarding  thereof  is 
within  the  province  of  the  courts.    It  will  suffice  here  to  say. 
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that  the  learned  oounsel  for  the  relator  haa  i^ed  to  oonvince 
us  that  the  courts  may  interfere  to  make  that  award.  Ther^ 
may  be  questioiL  wh^er  It  is  not  a  matter  for  the  execu- 
•tiye  alone. 

The  order  of  the  Gteofiral  Term  ahouM  be  affirmed. 

All  concur. 

Order  affirmed. 


Andbew  S,  Welleb,  Respondent,  v.  Joseph  H.  Tuthili^ 

Appellant. 

A  company  had  been  organized,  oompoeed  of  indtviduala  owning  oil  lands, 
nnder  Uie  name  of  the  B.  P.  Co.»  and  all  of  its  stock  subscribed  for.  U 
was  the  intention  to  have  it  incorporated  on  the  basis  of  the  property  so 
held,  but  before  this  was  done  defendant,  who  was  a  subscriber  to  the 
stock,  agreed  with  plaintiff  that  if  the  latter  would  pay  to  the  treasurer 
$500  he  would  see  that  plaintiff  had  a  half  share  of  the  stock.  Plaintiff 
paid  the  money,  which  was  credited  to  defendant.  A  corporation  was 
subsequently  duly  incorporated  identical  as  to  shareholders  and  prop- 
erty, but  named  the  R.  F.  P.  Co.  No  stock  was  transferred  to  plaintiff 
and  no  demand  therefor  was  naade  by  him.  The  R  F.  P.  Co.  becoming 
embarrassed  its  property  was,  by  direction  of  the  dir^tors,  sold  at 
auction  and  bid  in  by  H.  for  the  benefit  of  the  stockholderB..  Defendant 
paid  his  proportion  of  the  sum  bid*  In  an  action  to  recover  the  $500^ 
held,  that,  to  put  defendant  in  default,  a  demand  by  plaintiff  of  the 
Stock  was  requisite,  or  proof  given  that  it  was  out  of  defendant's  power 
to  transfer  it;  that  defendant's  contract  would  have  been  performed  by 
a  transfer  of  stock  in  the  corporation  sucoeeding  to  the  property  of  tlM 
£.  P.  Co. ;  and  that  a  transfer  by  defendant  to  i^intiff  of  an  interest  in 
the  property  held  by  H.  in  trust,  equal  to  the  interest  defendant  con- 
tracted to  convey,  would  have  satisfied  any  equitable  claim  of  plaintiff 
and  have  been  a  legal  performance  of  the  contract 

(Argued  llCay  96, 1876;  decided  June  6, 1876.) 

'    Appeal  from  judgment  of  the   Gtoneral  Term  of   the 
Supreme  Court,  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 
This  action  was  brought  to  recover  the  earn  of  $500  alleged 
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to  have  been  paid  bj  pIainti£Ey  for  the  xi3e  and  benefit  o| 
defendant,  at  his  request. 

The  referee  fonnd,  in  sabstanee,  that,  prior  to  the  3d  day 
of  March,  1865,  a  number  of  persons  at  the  village  of  Ellen* 
ville  and  that  vicinity,  owning  oil  lands,  associated  themselves 
together,  calling  themselves,  or  their  association,  the  EllenviUe 
Petroleum  Company.  The  association  was  not  organized  as  a 
corporation ;  but  they  provided  for  a  capital  stock,  divided  it 
into  shares  of  $1,000  each,  and  subscribed  the  amount  of  the 
capital  stock.  They  had  officers  known  as  president,  secre- 
tary and  treasurer,  and  kept  books  and  accounts  of  their  trans- 
actions.   Defendant  was  the  president. 

The  defendant  was  the  holder  of  nine  and  one-half  shares 
of  the  so-called  original  stock  of  the  said  company.  Upon 
plaintifPs  complaining  to  defendant'  that  he  had  not  been 
permitted  to  take  an  interest  in  the  company,  defendant  told 
^iTTi  that  there  was  a  half  share  which  he  (defendant)  could 
control  and  if  plaintiff  would  send  to  him,  or  to  the  treasurer, 
his  d'jck  for  $600,  he  would  see  that  plaintiff  had  a  half 
share  of  the  stock.  Plaintiff  accordingly,  on  March  3,  1865, 
sent  his  check  to  the  treasurer  for  that  amount,  which  was 
credited  to  defendant  and  applied  toward  payment  for  his 
stock.  Afterwards  all  the  shares  of  the  original  stock  were 
doubled,  thus  giving  the  defendant  nineteen  shares. 

That,  on  or  about  the  17th  day  of  June,  1865,  a  corporation 
was  duly  organized  under  the  laws  of  the  State  of  Penn- 
sylvania, and  became  a  corporation  by  and  under  the  name  of 
The  Boss  Farm  Petroleum  Company.  The  defendant  had 
nineteen  shares  of  stock,  of  $1,000  each,  in  the  last  above 
named  company  or  corporation,  being  for  the  same  stock 
hold  by  him  in  the  Ellenville  Petroleum  Company,  and  each 
oi  the  subscribers  or  shareholders  in  the  so-called  Ellenville 
Petroleum  Company,  took  the  same  number  of  shares  of  stock 
in  the  Boss  Farm  Petroleum  Company.  Both  companies,  bo 
far  as  related  to  its  shareholders  and  property,  were  identical 
That,  on  the  10th  of  September,  1866,  the  Boss  Farm 
Petroleum  Company  passed  a  resolution  that  its  property  be 
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sold  at  auction,  and  the  company  be  dissolved.  The  property 
was,  on  the  same  day,  sold  at  auction  to  Jacob  Hermance,  for 
$4,500.  Hermance  sent  a  notice  to  the  stockholders  that  he 
bought  for  their  benefit,  and  held  the  property,  in  trust,  for  all 
who  would  pay  their  proportion  of  the  bid.  Defendant  paid  his 
proportion  for  the  stock  so  held  by  him.  That  no  interest  or 
fihare,  in  either  of  the  companies,  was  ever  transferred  to 
plaintiff  or  tendered  to  him,  nor  has  he  ever  demanded  the  same. 
As  conclusion  of  law,  the  referee  found  that  plaintiff  was  enti* 
tied  to  recover  the  same.    Further  facts  appear  in  the  opinion* 

A.  SchoonrnakeTy  Jr.,  for  the  appellant.  Plaintiff  was  an 
equitable  stockholder  in  the  company.  {TTu^rpe  v.  WaodhtUlj 
1  Sand.  Oh.,  411 ;  Spear  v.  Crawford^^  14  Wend.,  20 ;  B*  and 
jr.  T.  C.  R.  li.  Co.  V.  Dudley,  14  N.  Y.,  347;  Bwr  v.  WUr 
CM,  22  id.,  551 ;  Stover  v.  Flack,  30  id.,  64 ;  Chester  GlasB 
Co.  V.  Defwey,  16  Mass.,  95 ;  Ag.  Bk.  v.  Bvrr,  24  Me.,  256; 
Harlem  Ca/nal  Co.  v.  Seixas,  2  Hall,  504.)  He  was  entitled 
to  a  eertificate  of  his  stock,  and  which,  if  refused,  he  could  sue 
the  company  for,  and  recover  the  highest  market  price  of  the 
stock  at  any  time  after  the  refnsaL  {Com.  Bk.  of  Buffalo  v. 
Kortrigkt,  22  Wend.,  348.)  There  was  no  cause  of  action 
against  the  defendant  upon  the  facts  proven.  {OAy  v.  Concmi^ 
6  Lans.,  310 ;  Pa4/rick  v.  Metcalf,  37  N.  T.,  332 ;  BuUer- 
vxyrth  V.  0(yald,  41  id.,  450 ;  Henry  v.  Wilkes,  37  id.,  562 ; 
Colmn^  V.  HcXbrook,  2  id.,  126;  IIM  v.  Zandesdale,  i6  id., 
70 ;  Dermy  v.  Man.  Co.,  2  Den.,  115 ;  5  id.,  639.)  Phdntiff 
could  only  recover  the  market  value  of  a-half  share  of  the 
stock.    (  Wheeler  v.  AUen,  40  Barb.,  460.) 

Charles  A.  Fowler  for  the  respondent.  No  demand  for 
the  stock  was  necessary.  {Ihrnionds  v.  Carpenter,  3  J.  It., 
183 ;  JUcJVieUy  v.  Richardson,  4  Oow.,  607 ;  H.  and  N.  H. 
R.  R.  Co.  V.  CroeweU,  5  Hill,  883,  886 ;  Blatohfard  v.  Ross^ 
87  How.  Pr.,  110;  Frotiiingham  v.  Barney,  6  Hun,  366, 
872.)  Plaintiff  may  recover  back  the  money  paid  by  him  to 
defendant.    {Churchill  v.  iS^one,  58  Barb.,  288.) 
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Opinion  of  the  Court,  per  Curiam. 

Per  Chtriam.  The  Ellenville  Petroleum  Company  wte 
organized,  and  the  stock  fully  Bubseribed  for,  before  the  plain*- 
tifE  paid  to  the  treasureif  the  money  which  he  seeks  to  recover 
in  thiB  action. 

The  referee  iinds  that  the  plaintifi  complained  to  fh« 
defendaat  that  he  had  not  been  permitted  to  take  a  shxre  c/r 
interest  in  the  company,  and  the  defendant  then  said  to  him, 
that  there  was  a  half  sba!re  he  could  control,  and  if  the  plain* 
tiff  would  send  to  him  or  the  treasurer  $500,  the  nominal 
value  of  the  half  share,  he  would  see  that  the  plaintiff  had  a 
half  share  of  the  stock.  The  plaintiff  on  the  3d  day  of 
March,  1865,  paid  the  sum  mentioned  to  the  treasurer,  who 
credited  it  to  the  defendant.  It  was  understood  between  ih^ 
parties  that  the  stock  which  the  plaintiff  was  to  hare  was  part 
of  that  alloted  to  the  defendant. 

The  Ellenville  company  was  composed  of  individuals  who 
owned  oil  lands  in  Pennsylvania.  The  company  was  not 
incorporated.  The  capital  stock  was  fixed  at  a  certain  sum-, 
and  was  divided  into  shares  of  $1,000  each,  of  which  the 
defendant  was  entitled  to  nine  and  a  half  shares.  It  was  how- 
ever the  intention  of  the  association  to  organize  as  a  corporar- 
tion,  and  this  intention  existed  before  the  contract  was  made 
between  the  plaintiff  and  defendant.  This  is  apparent  from* 
the  proceedings  of  tJie  company  as  shown  by  the  minutes  or 
record  of  the  meetings  of  the  associates.  The  corporation 
was  formed  under  the  Pennsylvania  statute,  in  June,  1865. 
The  stockholders  in  the  original  association  were  the  stock* 
holders  in  the  corporation,  and  the  property  held  by  the 
associates  was  transferred  to  the  corporation.  The  referee 
finds  that  both  companies,  so  far  as  related  to  its  shareholders 
and  property,  were  identical.  The  name  of  the  corporation 
was  The  Ross  Farm  Petroleum  Company,  and  this  and  the 
corporate  character  of  the  new  company,  constituted  the  only 
distinction  between  the  two.  The  plaintiff,  in  order  to  recover 
back  the  money  paid  on  the  eonti'act  to  purchase  the  stock, 
must  establish  that  there  was  a  breach  by  the  defendant  of 
his  contract  to  transfer  it»    The  law,  on  this  being  showui 
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Would  raise  an  implied  promise  on  liis  part  to  restore  the  eon^* 
tideration.  But  mere  proof  that  the  stock  had  not  been 
transferred  to  the  plaintiff  is  not  sufficient  to  establish  a  breach. 
To  put  the  defendant  in  default,  a  demand  of  the  stock  by 
ihe  plaintiff  was  necessary,  or  proof  given  that  the  defendant 
had  put  it  out  <^  his  power  to  transfer  it.  It  is  conceded 
that  no  demand  was  made,  but  it  i^  claimed  that  the  transfer 
of  the  property  of  the  associates  to  the  corporation  made  it 
impossible  for  the  defendant  to  perform  his  contract  to  give 
the  plaintiff  the  interest  which  he  contracted  for,  viz.,  an 
^iterest  in  the  stock  of.  the  Elleliyille  Petroleum  Company; 
and  that  this  made  a  demand  unsteeessary.  But  we  are  of 
opiaion  that  under  the  circumstances  proved,  the  defendant's 
ix>ntiaet  would  have  been  performed  by  a  transfer  of  stock  in! 
the  corporation  which  succeeded  to  the  property  of  the  Ellen- 
ville  company.  The  plaintiff  is  chargeable  with  knowl- 
edge that  the  purpose  of  the  association  was  to  organize  a 
corporation  on  the  basis  of  the  property  held  by  them,  and 
that  company  waa  to  be  merged  in  the  proposed  corporation. 
His  subsequent  conduct  shows  that  he  understood  that  his 
interest  under  the  contract  was  subject  to  this  change.  After 
the  sale  of  the  corporate  property  to  Hermance,  in  1866,  ho 
stated  to  him  that  he  thought  he  had  some  stock  and  that  he 
had  a  right  to  come  in  and  have  the  benefit  of  the  right  of 
redemption  from  the  sale,  and  was  informed  that  his  name  did 
not  appear  as  stockholder.  Then  for  the  first  time  he  seems 
to  have  conceived  the  idea  that  he  could  hold  the  defendant 
liable  for  the  money  paid.  The  defendant  paid  the  sum 
necessary  to  retain  his  interest  in  the  property  sold,  and  a 
transfer  to  the  plaintiff  by  the  defendant  of  an  interest  in  the 
property  held  by  Hermance  in  trust  for  the  stockholden*, 
equal  to  the  interest  which  the  defendant  contracted  to  convey 
to  him,  wotdd  have  satisfied  any  equitable  claim  of  the  plaio- 
tiff  and  have  been  a  legal  performance  of  the  defendant's 
contract.  There  is  no  equity  in  favor  of  the  plaintiff's  claim. 
For  all  that  appears  defendant  has  been  ready  and  willing  to 
perform  his  contract.     The  plaintiff   took  the  risks  of  the 
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adyenture,  and  the  loss  should  be  borne  by  him  and  not  by 
the  defendant.  The  defendant  was  not  guilty  of  any  fraud, 
and  managed  the  interest  of  the  plaintifE  as  he  did  his  own, 
under  an  implied  authority  to  do  so. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Folosb  and  Andrews,  J  J.,  not  voting. 

Judgment  reversed. 


Olabenoe  H.  SiirrH,  Survivor,  etc.,  Appellant,  t^.  Thomas 

Btan,  Eespondent. 

The  deliveiy  by  a  debtor  to  a  creditor  of  a  promissoiy  note  of  a  third 
person,  as  collateral  security  for,  or  as  conditional  payment,  in  part,  of 
his  debt,  is  equally  an  acknowledgment  of  liability  for  the  whole  debt, 
as  would  be  an  absolute  payment,  and  is  equally  effectual  to  suspend 
the  operation  of  the  statute  of  limitations. 

It  is,  however,  only  evidence  of  an  acknowledgment  and  promise  to  pay 
at  the  time  of  the  deliyery  of  the  note,  not  at  the  time  of  its  maturi^  or 
when  it  is  paid  by  the  maker;  the  latter  is  not  constituted  agent  of  the 
debtor  to  renew  the  promise  by  payment,  whether  made  at  maturity  or 
afterwards,  and  the  statute  begins  to  run  from  the  time  of  the  deliveiy. 

Whipple  V.  Blackingtan  (07  Mass.,  476)  distinguished. 

(Argaed  May  39, 1876;  decided  June  6,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  reversing  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  (Ileported 
below,  7  J.  &  S.,  489.) 

This  action  was  brought  by  plaintifE,  as  survivor  of  the 
jBrm  of  Isaac  H.  Smith  &  Son,  to  recover  an  alleged  balance  due 
that  firm  for  goods  sold.  The  defence  was  the  statute  of  limi- 
tations.   The  referee  found  the  following  facts,  among  others 

That,  on  the  10th  day  of  April,  1868,  the  defendant  wae 
indebted  to  the  said  firm  in  the  sum  of  $2,501.53  on  account 
that,  on  or  about  the  14th  day  of  April,  1868,  the  defendant 
indorsed  and  delivered  to  the  said  firm  two  notes  for  $500 


1876.]  Smith  v.  Ryak.  853 


Statement  of  case. 


each,  made  bj  Betta  &  Gay,  dated  April  6, 1868,  and  payable 
in  two  and  five  months,  reepectivelj,  with  interest  from  their 
date ;  tbat,  upon  the  receipt  of  the  said  notes  from  the  defend- 
ant, they  were  entered  in  the  books  of  plaintiff's  iirm  by 
charging  them  to  bills  receivable  and  crediting  them  to  the 
defendant's  account ;  that,  upon  the  maturity  of  said  notes, 
respectively,  the  principal  and  interest  thereon  were  paid  to 
the  plaintifPs  firm,  and  the  sums  collected  for  principal 
thereon  were  carried  to  the  credit  of  bills  receivable  upon 
their  books ;  that  the  last  item  proved  in  the  mutual  account, 
between  defendant  and  the  plaintiffs  firm,  was  the  receipt  in 
September,  1868,  of  the  amount  of  the  note  of  Betts  &  Gky 
for  $500,  and  interest  thereon  for  five  months;  that  this 
action  was  commenced  on  the  5th  day  of  June,  1874,  within 
six  years  after  the  said  last  item  of  the  said  account  between 
the  defendant  and  plaintiff's  firm. 

As  conclusion  of  law  he  found  that  plaintiff  was  entitled  to 
judgment  for  the  balance  of  the  account,  and  judgment  was 
entered  accordingly. 

Sornmd  Hcmd  for  the  appellant  The  delivery  of  the  notes 
being  on  a  precedent  debt,  and  there  being  no  evidence  of  an 
agreement  to  take  them  in  absolute  payment,  the  presumption 
18  that  they  were  received  as  collateral,  to  be  credited  as  pay- 
ments when  paid.  (Jfod  v.  Mv/rray^  13  N.  T.,  168 ;  Gibson 
V.  Tobyy  46  id.,  640 ;  Va/U  v.  Foster^  4  id.,  812 ;  Darnell  v. 
Marehousey  45  id.,  65,  71 ;  Whiibeck  v.  Vcm  EppSy  9  J.  R., 
408 ;  Breed  v.  Boohy  15  id.,  241.)  The  notes  were  not  a 
payment  when  delivered.  (Edw.  on  Bills  and  Notes,  272 ; 
Bk.  of  UUca  V.  BaOoUy  49  K  T.,  155  ;  ComZ.  Bk.  v.  TTor- 
reny  15  id.,  577 ;  Hwntington  v.  BdUoUy  2  Lans.,  120.)  The 
date  of  the  payment  is  to  be  reckoned  from  the  payment  of 
the  notes.  (  Whipple  v.  Blacki/ngUmy  97  Mass.,  473 ;  Chap^ 
mom  V.  Boyoey  16  N.  H.,  237.) 

Job.  B.  Lockwood  for  the  respondent.    The  indebtedness 
ia  ffoit  was  barred  by  the  statute  of  limitations.    {Hwrver  v' 
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i^OAfJs^,  &a  K  y.,  44d;  7i«r»^  v.  Thdmliy  34  £.  L.  and 
Bq.,  »2  J  ^<w^  Y,  iTo^  a  Or,^  M.  &  IL,  Sat ;  -fiiwpw  v. 
Stqphms,  4  A.  &  £.>  7t ;  P^A:^  y.  UeokMdy  34  K  Y.,  17&; 
JViZZ^  Y.  7(i2coM»  46^  B«rlx,  167;  WWmnm  y«  i^yrmon^  1 
E?;ch„117;  Tippets  v.  JJeim^A  O^^M.  &  K,  26Si;  £^0^9 y. 
JPwIsma,  41  Barb^609 ;  JSmtY.MvrO,  7  VeacU, 409.)  The 
0tiitate  began  tonui  from  tibiQ  tinve  of  tb«  taramfor  of  the  notes 
Uh  defendant.  {Gohocm  y.  Faster^  S  H.  &i  Ad.,  607 ;  CfriJUh 
Y,  Oweny  13  M.  <&  W.,  $8;  c7«ime«  y.  WiOieim^  kL,  828; 
Jifvmff  Y.  Fa^^A,  3  id^  9Q«)  ThQ  makere  of  the  notes  icere 
]H>t  defendant's  agents  for  a«j  other  purpose  thask  to  relieYO 
him  of  his  liability  on  the  Aotes ;  they  oould  not  bind  him  on 
the  antecedent  debt.  (6WtMa  y.  D^fignovvmy  10  Sosw.,  122 ; 
JPiokett  Y.  Leonard^  84  K.  T.^  175 ;  Mloodgo^d  y.  Bnttn^  8 
id.,  862 ;  WmaheU  y.  JSFtc*^,  18  id.,  658 ;  MixLsifrm  y.  -¥ar- 
^,  86  id.,  88.) 

Allen,  J.  The  transfer  by  the^  def eodamt  to  the  plaintifi 
of  the  note  of  Betts  &  Gay  in  April,  1868,  was  not  a  satisfao^ 
tion  of  the  debt  owing  by  him  to  the  plaintiff  ^{>  tantOy  but 
was  merely  a  conditional  paytnettt  which  oonld  only  result  in 
an  actual  satisfaction  upcoi  the  payment  of  the  notes  by  the 
makers.  ( VaU  y.  FoUer^  4  Com.,  812 ;  Whiibech  y.  Van  NeaSy 
11  Johns.,  409 ;  JSTod  y.  Murray^,  3  Kwi.,  167.)  The  deliYery 
of  the  notes  was,  nevertheless,  an  admowledgment  at  the» 
time  of  an  existing  indebtedness,,  from  which  the  law  would 
imply  a  promise  to  pay  the  residue  of  the  debt  so  as  to  sus- 
pend the  operation  of  the  statute  of  limitations  and  give  an 
action  for  the  debt  thus  admitted  at  any  time  within  As.  yearsi 
thereafter.  The  statute  of  limitations  preserves  the  coinmon 
law  rule  as  to  the  effect  of  a  partial  payment  either  of  the 
principal  or  interest,  to  continue  in  Uf  e  or  revive  the  entire 
debt  which  would  oth^^ise  be  barred  by  the  statute  of  lioai- 
tations.  (Code,  §  110.)  The  delivery  of  a  biU  or  note  aft 
collateral  security  or  as  a  provisional  or  conditional  payment 
in  part  of  a  debt  is  equally  significant  as  an  acknowledgm^t 
by  the  debtor  of  his  liability  for  the  whola  dwuuad»  as  woolil 
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be  an  abeolnte  pftyment  of  a  like  amoimt,  and  ia  within  the 
reason  ot  the  rale  which  makeft  sneh  payment  an  acknowl- 
edgment of  a  liability  from  which  a  new  ptoume  to  pay  the 
reeidne  is  implied.  The  act  is  of  the  same  character  and 
eqnaHy  nneqniyoeil  aa  a  payment  in  fact  The  reasonfi  npon 
which  the  general  pindple  referred  to  is  fonnded  are  well 
stated  in  Vim  Kmirenx.  Pormdm  (9  Com.,  523)  and  Heopper 
T.  Fairley  (53  N.  Y.,  443).  The  effect  of  the  transaction  is 
the  same,  wheAter  the  collateral  secmity  or  conditional  pay* 
ment  are  made  available  and  resnh  in  the  payment  of  any 
part  of  the  debt  or  not  The  statnte  of  limitations  is  answered 
from  the  time  of  the  delivery  of  the  collateral  secority.  In 
TwMg  V.  DodweU  (3  E.  &  B.,  136)  it  was  held,  that  the 
word  ^^payment^  in  the  proviso  of  the  English  statnte  of 
limitations,  the  same  in  substance  as  that  found  in  onr  own 
statute,  was  used  in  the  popular  sense  so  as  to  include  a  giving 
and  taking  of  a  negotiable  instrument  on  account  of  a 
debt  as  well  as  a  giving  and  taking  of  it  in  satisfaction 
of  the  debt  The  rule  in  that  case  was  applied  although 
it  was  assumed,  that  the  paym^it  in  question  was  not 
absolute  and  in  satisfaction  so  as  to  be  a  discharge,  if 
the  bill  were  dishonored.  The  delivery  of  a  bill  as  a  con- 
ditional payment,  was  held  in  its  immediate  operation  to 
be  an  acknowled^^Qt  of  the  balance  of  the  demand  being 
due,  and  that  such  operation  was  not  affected  by  the  fact  that 
a  payment  was  liable  to  be  defeated  at  a  future  time. 

Had  this  action  been  brought  within  six  years  after  the 
delivery  of  the  notes  to  the  plaintiff  the  case  would  have  been 
dearly  within  the  proviso  of  the  statute,  as  if  an  actual  pay- 
ment had  been  made  at  that  day.  The  act,  and  the  intention 
evidaioed  by  it,  is  the  same,  whether  the  payment  is  absolute 
or  oonditiomd.  The  question  then  is^  whedier  the  payments 
to  the  plaintiff  by  the  makers  of  the  notes  transferred,  at  their 
matnrity^  can  be  regarded  as  payment  by  the  defendant  on 
those  days  and  thus  operate  as  repeated  acknowledgments 
of  the  residue  of  the  debt,  as  it  existed  on  the  day  of  the 
€tdiv^7  of  the  notes.    It  certamly  dees  not  necessarily  f oHow^ 
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that  because  an  indebtednesB  existed  in  April,  the  same  indebU 
edness  continued  and  in  the  same  form  seyeral  months  there- 
after. Payments  may  have  been  made,  and  the  relation  of  the 
parties^  as  debtor  and  creditor,  have  been  esseoitially  changed 
during  the  intervening  period*  The  principle  is  recognized 
in  all  the  cases,  that  a  payment,  which  is  to  operate  as  an 
acknowledgment,  must  be  made  by  the  debtor  or  his  author- 
ized agent;  that  is,  an  agent  having  authority  to  make  a  new 
promise  or  to  perform -for  the  party  the  veiy  act  which  is  to 
be  the  evidence  of  a  new  promise.  {Sarper  v.  I^biriey^ 
mprai  First  NationalBomlc  of  Utica  v.  BaUoUy  2  Lans., 
120 ;  AfE.,  49  17.  Y.,  155.)  Betts  &  Gay,  the  makers  of  the 
notes,  in  paying  the  same  discharged  their  own  obligations, 
and  did  not  in  any  respect  represent  or  act  in  behalf  of  the 
defendant.  The  payments  were  made  because  of  their  obli- 
gation, not  by  reason  of  any  request  of  the  defendant.  By 
the  transfer  of  the  notes  to  the  plaintiff,  they  had  become  his 
debtor  and  their  obligation  was  to  him.  The  fact  that  the 
effect  of  the  payment  of  their  own  debt  was  to  satisfy  to  the 
same  amount  the  debt  of  the  defendant,  did  not  vary  the  effect 
of  the  act  or  change  the  relation  of  the  parties.  There  is  no 
agency  as  between  several  joint  debtors,  or  between  principal 
and  surety,  or  between  an  insolvent  debtor  and  his  assignees, 
which  will  make  a  payment  by  one,  evidence  of  an  aclmowl- 
edgment  of  the  debt  of  the  others,  so  as  to  revive  the  demand. 
(  Van  Keuren  v.  Panndee^  supra;  Shoemaker  v.  Benedict,  1 
Kern.,  176;  WmoAeUY.JIicJ(^yl8N.Y.y^&8iPiokettY.Ze(n^ 
ard,  34  id.,  175).  It  would  seem  to  follow,  from  the  principle 
upon  which  these  cases  rest,  that  the  debtors  of  the  defendant 
in  the  payment  of  their  debt  to  the  plaintiff  were  not  the 
agents  of  the  defendant.  In  Sarper  v.  FoMrUy  this  court 
held  that  the  payment  by  the  maker  of  a  promissory  note, 
transferred  to  the  creditor  under  like  circumstances  as  in  this 
case,  to  be  applied  as  a  payment  when  collected  (such  payment 
being  made  long  after  the  maturity  of  the  note),  was  no  evi< 
dence  of  authority  from  the  defendant,  who  had  transferred 
the  note  to  his  creditor,  to  make  the  payment  when  it  was 
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mde,  and  tlutt  no  new  promiae  upon  his  part  could  be  implied 
from  snch  payment  The  effect  of  a  payment  of  the  note 
thus  transferred,  at  maturity,  was  not  considered,  but  I  am 
nnable  to  see  why,  if  from  the  mere  fact  of  the  .transfer  of 
the  note  an  ag^icy  is  created  in  the  maker,  by  which  his  pay- 
ment of  his  own  debt  when  due,  without  interference  from 
the  original  debtor,  is  made  the  act  of  the  latter,  so  as  to  be 
evidence  of  a  new  promise,  such  agency  does  not  oontinne  so 
long  as  the  obligation  to  pay  remains.  The  original  debtor 
would  certainly  be  entitled  to  the  benefit  of  a  payment  made 
at  any  time,  and  the  authority  would  not  cease  until  revoked 
by  a  re-traufif  er  of  the  note  to  the  original  debtor.  The  trans- 
fer of  a  note  yet  to  become  due  on  account  of  a  debt  is  not  in 
effect  a  stipulation  or  admission  that  the  residue  of  the  indebt- 
edness shall  remain  until  the  maturity  of  such  note.  The 
difficulty  in  the  plaintiff's  case  is  to  give  a  new  character  to 
the  simple  act  of  paying  one's  own  debt,  by  making  it  a  pay- 
ment by  a  third  person  and  to  change  the  relation  of  debtor 
and  creditor  into  that  of  principal  and  agent  The  same 
question  was  before  the  Court  of  King's  Bench  in  Gowan  v. 
JFbriter  (3  B.  &  Ad.,  507),  and  it  was  held  that  the  drawing  of 
a  bill  by  the  debtor  upon  his  consignees  on  account  of  a  sum 
due  to  the  drawees  was  only  evidence  of  a  promise  to  pay  the 
residue  of  the  debt  at  the  time  when  it  was  drawn,  and  not 
when  it  was  paid,  and  therefore  did  not  take  the  case  out  of 
the  statute.  It  was  evidence  of  a  promise  at  the  time  when 
the  bill  was  given,  and  not  a  subsequent  one.  Liitlsdalb,  J., 
says :  *^  The  bill  might  be  an  authority  to  the  agent  to  pay  at 
another  time,  but  no  promise  by  the  principal  at  such  a  time.'' 
The  payment  by  Betts  &  Gay  was  no  evidence  that  the 
defendant  intended  to  recc^iize  any  debt  as  then  subsisting 
against  him  and  which  he  was  willing  to  pay.  Head  v.  Ilterd 
(7  Wend.,  408),  Hween  v.  HdtJiaway  (30  Me.,  845),  and  Porter 
y.  Blood  (5  Pick.,  54)  were  decided  substantially  on  the  same 
ground  as  Ha/tper  v.  FaMey  (jtv^prd).  Whipple  v.  Black- 
ingtoti  (97  Mass.,  476)  was  decided  chiefly  upon  the  statutes 
of  Massachusetts,  essentially  different  from  the  English  statute 
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of  limitations  cur  the  etatute  of  this  State,  and  iip<»i  fhe  effect 
of  a  payment  upon  a  collateral  secmity  cdlected  bj  the  debto) 
18  the  agent  of  the  oreditor  and  paid  to  him.  The  case  is 
dearlj  distinguiahable  in  its  facts  from  the  present,  aside  from 
the  constmotion  and  effect  given  to  the  statutes  raidear  which 
the  question  arose.  Betts  &  Gay  were  not  the  agents  of  the 
plaintiff  in  paying  their  debt,  and  no  implicaticm  arises  from 
such  payment  of  an  acknowledgment  by  the  defendant  of 
the  existence  of  the  debt  for  which  this  action  is  broi^ht  and 
no  promise  by  the  def aidant  can  be  implied  therefrom.  We 
are  not  called  upon  to  decide  what  wonld  be  the  dflfect  of  pay- 
ment by  a  debtor  dt  one  indebted,  made  at  tibe  special  request 
of  the  latter.  Oircmnstanoes  mi^t  be  such  that  the  payment 
might  be  deemed  the  act  of  the  original  debtor.  But  such  is 
not  the  case  where  a  bill  or  note  is  transferred  on  aoconnt  of  a 
debt,  either  as  collateral  to  it  or  a  conditional  payment  of 
it.  The  transf^  of  an  obligaticm  does  not  constitute  the 
obligor  the  agent  of  the  transferrer. 

The  order  must  be  affirmed  and  judgment  absolute  for 
defendant. 

All  concur. 

Judgment  affirmed. 


Ibt  tab  Mattsb  o9  thb  PirrmoK  of  Mabt  A.  WHrrrLXsvr, 
Besponden^  v.  Aktoinbttb  E.  Hoomrr,  Executrix,  etc., 
Api>ellant. 

Jjk  Older  of  Omenl  Iten  alBni^iig  aa  (nder  of  Special  Tem  revltia^ 
agaiuBt  his  execaton  a  qwdal  proceeding  instltoted  agalusl  a  tti- 
ehaiiged  trostefl^  and  pending  at  liis  death.  Is  not  appealable  to  tkia 
ooort;  it  is  not  "a  final  order  affectlog  a  aubstantial  li^  made  in  a 
Mpediai  ptoceeding'*  vithin  Bectlon  11  of  the  Code  (sub.  B),  but  an  inte^ 
Mediate  order  relating  to  the  proceduie. 

(Argued  May  80, 1876;  decided  Jnne  ^  l8!7tL) 
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▲ppsix  from  ordes:  of  tlie  General  Term  of  the  Supteme 
Court  in  tbe  first  jndicial  department  affirming  an  order  of 
Special  Term. 

The  nature  of  the  Special  Tenn  order  and  the  facts  are 
Bufficientij  stated  in  the  opinion. 


Joshua  M.  Vim  OoU  for  the  appellant 
Samud  Hasld  for  tbe  respondent 

AjsmiMMSf  tT.  Tfaid  order  id  not  appealable.  It  is  an  order 
of  the  General  Term  affirming  an  order  of  the  Special  Term 
renving  a  special  proceeding  instituted  against  a  dischaiged 
truBtee,  and  pending,  at  his  death,  against  his  executors.  In 
1658  the  court,  upon  the  petition  of  the  trustee,  made  a<i 
order  discharging  him  from  the  trust,  and  relieving  his 
sureties,  and  appointing  a  new  trustee,  it  being  made  to 
appear  that  he  had  accounted  for  and  psdd  over  the  trust 
fund  in  his  hands  to  his  successor  in  the  trust 

In  1872  the  cestm  que  trust  applied  to  the  court,  by 
petition,  for  an  order  vacating  the  order  discharging  the 
trustee  and  his  stireties,  made  in  1858,  and  for  other  reli^, 
upon  allegations  that  that  order  was  procured  by  imposition 
upon  the  court  The  court,  upon  the  presentation  of  the 
{petition,  nuide  an  ordw  referring  k  to  a  referee  to  take 
proof  of  the  tnatteM  stated  in  the  petition,  and  report  the 
dame,  with  his  opinion  thereon,  to  the  court.  The  parties 
appeared  and  proceeded  with  the  reference,  but,  pending  the 
pr^oeedings,  the  trustee  died^  and  the  Special  Term,  upoa  the 
application  of  the  eestmi  qne  tmHy  made  the  order  reviving 
the  proceedings  against  the  executors,  from  which  an  appeal 
was  taken  to  the  General  Term,  where  the  order  was  affirmed^ 
«id  it  is  now  brought  here  by  appeal. 

The  order  reviving  die  proeeedii^  was  not  a  final  t)rder 

affecting  a  substantial  right  made  in  a  special  proceeding 

r  within  the  third  aubdlvkion  of  section  11  of  the  Code.    The 

object  of  the  order  was  to  r^nove  an  ohstmotion,  occasiDOod 
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by  the  death  of  one  of  the  parties,  to  further  proceeding  in 
the  application  to  vacate  the  order  discharging  the  trustee 
and  his  sureties,  and  which,  until  removed,  prevented  ^ 
final  order  being  made  upon  the  application.  It  was  an 
intermediate  order  relating  to  the  procedure.  It  was  not  a 
final  order  in  the  proceeding.  It  left  the  question  whether 
the  order  should  be  vacated  undetermined. 

The  right  of  appeal  to  this  court  from  the  order  in  questi(«, 
if  it  exists,  is  given  by  the  third  subdivision  of  section  11 
of  the  Code  referred  to,  and  this  does  not  confer  it.  The 
iourth  subdivision  relates  to  orders  in  actions,  and  not  in 
special  proceedings. 

The  appeal  must,  therefore,  be  dismissed,  without  passing 
upon  the  question  of  the  power  of  the  court  to  make  an 
order  reviving  and  continuing  the  proceeding  to  vacate  the 
order  discharging  the  trustees,  against  his  executors. 

AU  concur. 

Appeal  dismissed. 


iM  iSI    "William  H.  Plait  et  al.,  Eespond^its,  t>.  GhEOBOB  W.  Platt, 

Appellant. 

Where,  in  an  action  to  set  aside  conveyances  of  real  estate  as  obtained  by 
fraud,  an  interlocutory  Judgment  has  been  rendered  determining  tlie  title 
to  be  in  plaintiff,  subject  to  certain  lieng  of  defendant,  and  directing  an 
accounting,  and  where,  by  consent,  a  receiver  has  been  appointed  to 
receive  the  rents  during  the  accounting,  it  is  within  the  discretion  of  the 
conrt  to  order  the  receiver  to  pay  over  the  rents  ooUeeted  to  the  plaintilf 
upon  such  terms  as  it  may  deem  proper. 

The  exercise  of  this  discretion  may  be  reviewed  by  the  General  Term,  but 
not  by  this  court,  and  the  order  of  the  Gtenend  Term  thereon  is  not 

'    appealable. 

(Argued  May  80, 1876;  decided  June  6, 1876.) 

■ 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  aflirming  an  order  of 
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Special  Term,  directing  the  Union  Trast  Company,  receiver 
herein,  to  pay  over  to  plaintifb  an  accmnnlation  of  rents  in  its 
OQstodj. 

This  action  was  brought,  among  other  things,  to  set  aside 
certain  conveyances  of  real  estate  made  by  plaintiffs'  testator 
to  defendant,  on  the  gronnd  of  fraud. 

Several  of  the  parcels  of  land  conveyed  had  been  bid 
ofiE  by  defendant  upon  foreclosure  sale.  The  Special  Term 
sustained  the  allegations  of  fraud  and  directed  a  recon- 
veyance of  the  lands,  holding,  however,  that  defendant 
had  an  equitable  lien  for  the  amount  paid  by  him  on 
the  purchases  at  foreclosure  sales,  and  also  directed  an 
accounting.  Defendant  moved  for  a  new  trial  on  a  case; 
the  Oeneral  Term  denied  the  motion  and  defendant  appealed 
to  the  Court  of  Appeals,  where  the  interlocutory  judg- 
ment was  af9rmed.  (58  "N.  Y.,  646.)  During  the  account- 
ing the  Union  Trust  Company  was,  by  consent  of  both 
parties,  appointed  receiver  of  the  rente  of  the  property  ia 
question.  The  order  appealed  from  recited  that  plaintiflFs  had 
filed  a  sufficient  bond,  approved  by  the  court,  conditioned  that 
plaintifEs  would  pay  the  moneys  received  by  them  from  the 
receiver  into  court  again  if  the  court  so  ordered,  and  ordered 
that  the  receiver  pay  to  plaintifEs'  attorney  the  amount  in  its 
hands,  and  such  as  should  be  thereafter  collected,  less  taxes, 
insurance  and  receiver's  fees. 

S.  P.  Nash  for  the  appellant  There  was  no  authority  for 
making  the  order  appealed  from.  {Nedhy  v.  Nedhy^  4  My. 
&  Cr.,  86Y ;  Oooke  v.  Ba/tker^  Hopk.,  IIY ;  Ctyursen  v.  Ham- 
Jm,  2  Duer,  618 ;  2  Dan.  Ch.  Pr.,  177T  [Am.  ed.  of  1871]  ; 
Dwenberry  v.  Woodwwrd^  1  Abb.  Pr.,  448,  464.)  The  order 
appealed  from  was  not  discretionary.  {Ca/rrvngton  v.  Fla* 
R.  R.  Co.,  62  K  T.,  688 ;  BrvnJdey  v.  BrvnJdey,  47  id.,  41.) 

Wm.  R.  McMTim  for  the  respondents.    The  order  appealed 
from  was  discretionary  and  not  appealable.    {People  v.  If. 
T.  0.  R.  R.  Co.,  29  KT.,  422;  59  id.,  816;  H(meay. 
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JiiUs^  53  id.,  322;  BMea  v.  i>t{^)  43  id.,  469;  Oasimanr. 
Brundrettj  50  id.,  297 ;  CMman  v.  Bisoeny  id.,  572 ;  JUiMh- 
more  v.  Bambridge^  56  id.,  72 ;  MiUer  v.  Tyfor,  58  id.,  477 ; 
C^^one  v»  /Sij^y^,  id*,  625 ;  PfoU  v.  Sampaonj  59  id.,  174 ; 
Moinfoke  v«  Adorns^  id*^  238 ;  Brown,  v.  £Mi6y,  «^,  J^vn^, 
id.,  242.) 

P^  CTuTMEm.  The  rents  wbich  ^vrere  dispoeed  of  by  &e 
order  from  which  this  ftf^peal  was  taken  were  paid  into  court 
bj  consent  of  the  def^adant,  and  were  subject  to  its  control 
and  direction.  It  rei^jed,  therefore^  in  the  power  of  the  court 
to  detennine  what  disposition  dionld  be  made  of  them  pend- 
ing the  accounting  and  while  the  action  remained  undeter- 
mined* It  had  the  power  to  make  the  plaintiflb  receivers  of 
the  fund  instead  of  the  Union  Trost  Company,  which  was 
appointed  originally,  and  in  the  exercise  of  its  discretion  to 
award  that  it  be  paid  over  to  the  party  to  whom  the  judgment 
gaye  a  right  to  the  samoi  subject  to  the  equitable  rights  of  the 
defendant,  upon  tuch  terms  as  might  be  proper  under  the 
«ircumstanoes  presented*  Even  if  the  <»rder  involved  a  sttb- 
stantial  right  it  was,  notwithstanding,  discretionaiy.  And 
being  discretionary,  it  was  not  appealable  within  the  provisions 
of  the  Code.  While  the  General  Term  can  review  discretion- 
aiy orders  a2ecting  a  substantial  rights  this  court  has  no  such 
authority.    (59  N.  T.,  315.) 

As  the  order  rested  in  the  discretion  of  the  court  and  was 
not  appealable,  the  appeal  must  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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etc^  Appellaat  [;|^ 

The  doctrine  of  sabrogation  applies  where  a  party  is  compelled  to  pay  the 
debt  of  a  third  person  to  protect  his  own  rights  or  to  save  his  own 
property. 

C,  being  indebted  to  plaintiff.  Conveyed  certain  lands  through  a  third 
person,  without  consideration,  to  his  wife,  who  died  intestate.  Plaintiff 
thereafter  recovered  Judgment  against  C,  4uid,  after  return  oi  execution 
thereon  unsatiflfled,  conmienced  an  action  against  G.  and  the  heirs  of 
his  wife  to  set  aside  the  conveyance  as  fraudulent  against  creditors,  and 
obtained  a  Judgment  setting  it  aside  as  (o  plaintiff,  declaring  his  Judg* 
ment  a  valid  lien  thereon,  and  i^pointing  a  receiver  to  sell,  etc.  The 
receiver  advertised  the  land  for  sale.  Defendant  M.,  one  of  the  heirs, 
and  who  had  succeeded  by  purchase  to  the  rights  of  nearly  all  the 
others,  tendei«d  li&e  amount  due  cm  plaintiff's  Judgments,  and  demanded 
An  assignment  theireofp  which  was  refused.  M.  thereupon  made  a 
motion  to  compel  an  assignment  upon  payment,  and  that  he  be  subro- 
gated to  the  rights  of  the  owner  of  the  Judgments,  which  was  denied. 
Beld,  error;  that  the  title  of  the  heirs  was  good  as  against  C,  and  upon 
payment  of  the  Judgments,  which  were  his  debts,  to  save  their  lands, 
they  were  entitled  to  Subrogation  as  against  him. 

Also,  held  (AJU4BN  and  Folgkb,  JJ.,  dissenting),  that  the  point  that  it  was 
discretionary  with  the  Supreme  Court  whether  to  entertain  the  motion 
at  to  turn  M.  over  to  an  action  not  having  been  taken  by  respondent, 
and  the  motion  having  been  disposed  of  below  upon  the  merits,  and  not 
upon  the  ground  that  an  action  should  have  been  cammenced,  the  point 
would  not  be  considered  here. 

(Argued  May  SO,  1876;  decided  June  6, 1876.) 

Appeal  from  order  of  the  General  Term  of  the  Snprem6 
Oourt  in  the  aeeond  judicial  department  affirming  an  ord^ 
denying  a  motion  on  tiie  part  of  defendant  Malcolm  to  com*- 
pel  an  assignment  to  him,  by  Hiram  K.  Miller,  plaintiffa 
aasignee,  of  certain  judgments  herein. 

The  facts  are  snfficienUy  atated  in  the  opinion. 

John  R.  Do9  PtMBos  for  the  appellant.  Tiie  conveyance 
ffom  Crawford  to  his  wife,  while  frandnlent  as  to  creditoni 
vaa  perfectly  good  inter  partes.    {Jaokeon  r.  Gaemeeg^  It 
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J.  E.,  189 ;  OaH)m  v.  Moser,  id.,  187 ;  ffaU  v.  Stryher^  » 
Abb.  Pr.,  342 ;  29  Barb.,  105 ;  Bump  on  Fraudulent  Convey 
ances,  442,  450,  451,  notes  571,  et  seq. ;  Feagcm  v.  OwreUm^ 
19  G^.,  404.)  The  doctrine  of  subrogation  is  applicable  to 
this  case.  (Bouv.  Diet,  title  "  Subrogation,"  Bin.  R,  882 ; 
CoUrdPs  Appeal,  23  Penn.,  295 ;  Civil  Code  of  Louisiana, 
arts.  2155-2158 ;  See.  Im.  Co.  v.  ShvUz,  7  Alb.  L.  J.,  109 ; 
JoJvnsan,  v.  Zwi*,  51  IS.  T.,  338.) 

Hamilton  OdeU  for  the  respondent.  Defendant's  claun  to 
be  subrogated  has  nothing  to  support  it.  (JSawford  v.  MeLeaaiy 
8  Paige,  122 ;  WUkes  v.  Hooper,  1  N.  ¥.,  686 ;  EUmDwihy. 
LooJcwood,  42  id.,  89 ;  PoMerson  v.  BvrdmlZy  6  Hun,  637.) 

Eabl,  J.  Prior  to  December,  1869,  John  Crawford  was 
indebted  to  the  plaintiff  in  the  sum  of  $4,000  and  upwards, 
and  at  the  same  time  he  owned  certain  land  in  this  State. 
He  conveyed  the  land,  through  a  third  party,  to  his  wife, 
without  any  consideration,  for  the  purpose  of  vesting  the 
title  thereto  in  her.  In  1870  she  died  intestate,  leaving  no 
children,  and  the  land  parsed  to  her  heirs,  of  whom  Eobert 
Malcolm,  the  appeUant,  was  one ;  and  he  has  since,  by  pur- 
chase, succeeded  to  the  rights  of  nearly  all  the  others.  After 
her  death  the  plaintiff  commenced  an  action  against  Crawford, 
and  recovered  judgment  for  the  amount  of  the  debt  due  him, 
and  issued  execution  thereon  and  had  the  same  returned 
unsatisfied.  He  then  commenced  an  action  against  Crawford 
and  the  heirs  of  his  wife  to  set  aside  the  conveyance  of  the 
land  as  a  fraud  upon  his  creditors,  and  obtained  a  judgment 
setting  aside  the  conveyance  as  to  the  plaintiff  declaring  that 
plaintiff's  judgment  was  a  valid  lien  and  charge  upon  the 
land,  and  appointing  a  receiver  to  sell  the  same  for  the  pur- 
pose of  paying  plaintiff's  judgment  and  the  costs  of  the 
action.  That  judgment  was  afiirmed  at  General  Term,  and, 
upon  further  appeal,  by  the  Commission  of  Appeals.  Some 
time  after  the  final  affirmance,  the  receiver  advertised  the 
land  for  sale  in  pursuance  of  the  judgment.    Before  the  day 
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of  sale,  Maloohn  tendered  to  Hiram  E.  Miller,  to  whom  plain* 
tiff  had  assigned  hie  judgments,  the  amount  due  upon  them,  and 
demanded  an  assignment  thereof  to  him.  Miller  refused  to 
make  the  assignment,  and  then  Malcolm  obtained  an  order 
staying  the  sale,  and  made  a  motion  to  compel  an  assignment 
of  the  judgments  to  him,  upon  payment  thereof,  and  that  he 
be  subrogated  to  the  rights  of  Miller  in  the  judgments.  The 
motion  was  denied,  and  the  order,  having  been  affirmed  at 
Greneral  Term,  is  now  before  us  for  consideration  upon  Mai* 
colm's  further  appeal 

Malcolm  claims  that  the  equitable  pnnciple  of  subrogation 
applies  to  this  case,  and  that  he  has  the  right,  upon  payment 
of  the  judgments,  to  have  them  assigned  to  him  that  he  may 
enforce  them  against  Crawford,  the  judgment  debtor;  and 
whether  or  not  this  claim  is  weU  founded  is  the  sole  question 
for  our  consideration. 

Crawford's  conyeyance  to  his  wife  was  valid  and  effectual 
as  between  them.  It  divested  him  of  the  title  to  the  land, 
and  vested  it  in  her.  As  against  him  her  title  to  the  land  was 
just  as  good  as  if  she  had  paid  full  value.  He  had  no  claim 
as  against  her  that  the  land  should  in  any  way  be  subjected  to 
the  payment  of  his  debts.  She  was  under  no  obligation  to 
pay  his  debts,  and  as  to  him  she  did  not  take  the  land  subject 
to  his  debts.  If  he  had  paid  his  debt  to  the  plaintiff,  or  if  he 
had  had  sufficient  other  tangible  property  to  satisfy  that  debt, 
this  land  could  not  have  been  in  any  form  charged  with  its 
payment.  It  was  in  this  condition  that  the  land  passed  to  her 
heirs. 

The  conveyance  was  set  aside,  not  for  any  fraud  on  her 
part,  and  not  for  any  actual  fraud  on  his  part,  but  simply 
because  it  deprived  his  creditor  of  the  means  of  collecting 
liis  debt.  That  debt  has  now  been  charged  upon  this  land, 
which,  as  against  him,  has  become  absolutely  vested  in  his 
wife's  heirs ;  and  their  land,  land  but  for  his  creditors  abso* 
lutely  theirs,  is  liable  to  be  sold  to  pay  the  debt.  Under  such 
circumstances,  upon  the  payment  of  the  judgments  by  Mai* 
cohn,  which  he  is  obliged  to  pay,  to  save  his  land  from  sale, 
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the  principleft  of  jtuiioe  und  eqmiij  require  thai  he  should  bft 
subrogated  to  all  the  ri^ts  and  seeoritiee  of  the  jndgveat 
oreditor.  The  equitable  doctrine  of  subrogatiou  has  maoij 
illttstratioiis  in  reported  cases,  (jtisa^/bf^  t«  McLean^  3 
PaigO)  117;  Atlantic  JM.  C^.  ▼.  Stommy  6  Paige,  28$; 
^&z^  y.  Tim  T^A^^f^,  11  Paige,  21 ;  Orakam  y.  Diekifir 
«my  3  Barb.  Oh.,  16d ;  ElUwoHh  y.  Lodauiood^  43  K.  Y.^ 
89 ;  PatkTBcm  y.  BirehaUy  G  Hob.,  632,  affirmed  ia  Court  of 
Appeals ;  JAdderdai^a  JEsffi^%,  y.  Rdhimoria  Admr.^  2  Broeke&- 
brotigh,  159;  CoUrdPs  Appeal^  23  Pemi.,  894;  Bonyiev's 
Diet,  '^  Subrogation.")  It  is  generallj  and  most  frequently 
applied  in  cases  where  the  peisoa  adyanoing  mooaey  to 
pay  the  debt  of  a  third  party  etaads  in  the  situati^vii  of 
a  surety,  or  is  only  secondarily  liable  for  the  debt;  but 
it  is  also  applicable  to  eases  where  a  party  is  eomp^ed 
to  pay  the  debt  of  a  third  person  to  protect  his  own  rights, 
or  to  saye  his  own  property.  In  (ht^dPs  Appealy  Wood- 
WASD,  J.,  said:  ^^Subrogation  is  founded  on  principles  of 
equity  and  beneyolence,  and  may  be  decreed  where  no  con- 
tract or  priyity  of  any  kind  exists  betwe^i  parties.  When- 
oyer  one  not  a  mere  yolunteer.  discharges  the  debt  of  another, 
he  is  entitled  to  all  the  remedies  which  the  creditors  possessed 
against  the  debtor,"  In  Iddderdai^a  JSisrs.  y.  Xobmaan^a 
Admr.y  Ch.  J.  Mau8tiatj«  said;  ^^When  a  person  has 
paid  money  for  which  oth^B  were  respomable,  the  equitaUe 
claim  which  such  payment  giyes  him  on  those  who  were  so 
responsible  shall  be  clothed  with  the  legal  garb  with  which 
the  contract  he  has  discharged  was  inyested,  and  he  shall  be 
substituted,  to  eyery  equitable  intent  and  purpose,  in  the  place 
of  the  creditor  whose  claim  he  has  discharged." 

The  Supreme  Court  seems  to  haye  denied  the  subrogation 
in  this  case  on  the  ground  that  Mrs.  Crawford  and  her  heirs 
took  the  land  subject  to  the  claims  of  Crawford's  cveditois^ 
and  that  therefore  the  heirs  wOl  haye^  after  the  payment 
of  the  judgment^  all  that  was  actually  conyeyed.  This  is  not 
the  correct  yiew.  It  is  substantially  oorreot,  howeyer,  when 
the  relations  between  them  and  the  creditor  are  atone  con- 
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adered.  But  eabrogation  againBt  the  creditor  is  not  asked. 
He  gets  all  he  is  entitled  to  when  his  judgments  are  paid,  and 
he  will  then  have  no  further  interest  in  or  claim  upon  the 
land.  But  the  title  of  the  heirs  being  good  as  against  Craw- 
ford, when  thej  pay  the  judgments  against  him  to  save  their 
land  they  pay  his  debt,  and  they  should  have  subrogation 
against  him. 

The  point  that  it  was  diseretioinavy  with  the  Supremo 
Court  to  entertain  this  motion  or  turn  Malcohn  oyer  to  an 
action  to  obtain  subrogation  has  never  been  taken  by  the 
respondent,  and  the  motioa  was  disposed  of  in  the  Supreme 
Court  upon  its  merits,  and  not  upon  the  ground  that  an  action 
should  have  been  commenced.  The  point  should  not,  there- 
fore, be  considered  now^ 

Order  of  Special  Term  and  ol  the  General  Term  reversed, 
and  motion  granted. 

An  concur  except  Allen  and  Folgsb,  J  J.,  who  unite  in 
the  following  memorandum. 

Allen  and  Folqsb,  JJ.,  were  for  dismissing  the  appeal 
upon  the  ground  that  it  was  discretionaiy  with  the  court  below 
whether  to  grant  the  relief  to  which  the  respondent  daimed 
to  be  entitled  upon  summary  application,  or  to  put  him  to  his 
action.  {Skuman  ▼.  S^cmss,  52  K.  Y.,  404.)  If  the  motion 
was  denied  on  the  ground  that  the  court  was  not  authorized 
to  exercise  its  discretion,  the  ^mia  was  upon  the  appellant  to 
show  it.  {Chiahman  v.  Brwndrettj  50  N.  Y.,  2&6.)  The  non- 
appealability  of  the  ord^  appearing  upon  the  reeotrd,  a  waiver 
of  the  objection  by  the  respondent,  or  an  <»Qis8ion  to  take  it, 
does  not  authorize  the  court  to  entertain  the  appeal.  The 
court  has  repeatedly,  upon  ita  own  suggestion,  dismisead 
appeals  from  orders  for  the  reason  that  they  were  diseietieQr 
ary^  and,  therefore^  not  appealable. 

Ordeacs  reversed  and  motioii  granted. 
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LuGiNDA  BuTHSBFOBBy  Bespondent,  v.  Samuel  A.  Holmes, 

Appellant. 

A  court  of  a  Justloe  of  the  peace  has  no  power  to  adjudge  a  person  in  con- 
tempt and  to  punish  him  therefor,  save  in  the  cases  prescribed  by 
statute.    (Ain>BBW8  and  Miller,  JJ.,  dissenting.) 

In  order  to  give  such  court  Jurisdiction  to  punish  a  witness  for  contempt 
for  refusing  to  answer  a  proper  and  pertinent  question,  there  must  be 
an  oath  of  the  party,  at  whose  instance  he  attended,  of  the  materiality 
of  the  testimony  (2  R  S.,  S74,  §  270),  and  a  justice  is  liable  in  an  action 
for  false  imprisonment,  at  the  suit  of  one  imprisoned  under  and  in  pur- 
suance of  his  warrant  of  commitment  for  suc)i  a  contempt,  where  it 
does  not  appear  in  the  warrant  or  by  the  evidence  that  such  an  oath  was 
made.    (Aitdbbws  and  Millbb.,  JJ.,  dissenting.) 

It  is  immaterial  that  the  witness  was  a  party  sworn  in  his  own  behalf 
that  the  question  he  refused  to  answer  was  asked  upon  Gross-examina- 
tion, and  that  it  was  therefore  impossible  to  meet  the  requirements  of 
the  statute;  this  does  not  authorize  a  disregard  of  it    (Ajn>BEWB  and 
Millbb,  JJ.,  dissenting.) 

It  seems  that  in  case  of  such  refusal  to  answer,  the  remedy  of  the  opposite 
I>arty  is  to  moye  to  strike  out  the  direct-examination. 

(Argued  May  81, 1876;  decided  June  18^  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  third  judicial  departm^it^  setting  aside  a  non- 
suit and  granting  a  new  trial    (Reported  below,  6  Hun,  81.) 

This  was  an  action  for  false  imprisonment. 

The  defence  was  that  defendant  was  a  justice  of  the  peace 
of  the  town  of  Colchester,  Delaware  county,  and  that  he  caused 
plaintifE  to  be  imprisoned  for  contempt  in  refusing  to  answer 
a  question  put  to  her,  as  a  witness,  in  an  action  on  trial  before 
him,  as  such  justice. 

Plaintiff's  evidence  tended  to  show  that  plaintiff  was  defend- 
ant in  a  suit  pending  before  defendant,  as  justice,  and  was 
sworn  as  a  witness  in  her  own  behalf,  and  upon  cross-exam- 
ination was  asked  a  question  which  she  refused  to  answer. 
Defendant  thereupon  issued  his  warrant  of  commitment, 
reciting  the  facts,  alleging  that  the  question  was  pertinent  and 
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proper,  and  directing  that  she  be  taken  to  and  confined  in  jail 
until  she  Biibmits  to  answer,  etc  Under  and  by  virtue  of  the 
warrant  she  was  taken  to  jail  and  confined  nntil  discharged 
by  order  of  defendant  At  the  close  of  plaintifPs  evidence 
defendant's  counsel  moved  for  a  nonsuit,  which  was  granted. 
Exceptions  were  ordered  to  be  heard  at  first  instance  at  Gen- 
eral Term. 

Wm.  Oleasan  for  the  appellant    The  justice  had  authority 
to  commit  the  witness  for  refusing  to  answer.    (Ventris,  1 ; 

1  Bays'  R,  1 ;  3  Cai.  E.,  170 ;  10  J.  R,  893 ;  1  Stra.,  420  ; 

2  R  S.,  226,  §  1 ;  426,  §  1  [5th  ed.] ;  RcKMns  v.  Oorham,  26 
Barb.,  586,  593  ;  In  re  Watsortj  6  Lans.,  470 ;  People  v.  Fanr 
eher^  2  Hun,  226,  232,  233 ;  1  Black.  Com.,  59,  60 ;  1  Kent's 
Com.,  46^-464 ;  6  Hill,  630 ;  13  K  T.,  81.)  All  objections 
which  might  have  been  made  were  waived  by  not  being  made 
at  the  time.  (24  Wend.,  339  ;  5  Hill,  468 ;  6  id.,  47 ;  3  N.  T., 
611 ;  2  Den.,  169 ;  7  How.,  42 ;  12  Barb.,  9-19 ;  4  Sandf., 
409-412 ;  2  Wend.,  485  ;  23  Barb.,  444 ;  42  id.,  39 ;  5  Lans., 
318.)  The  act  complained  of  was  a  judicial  determination  in  a 
proceeding  in  which  the  justice  had  jurisdiction,  and  he  was  not 
liable  for  his  judgment,  however  erroneous  or  wrongful  it  may 
have  been.  (  Weaver  v.  Devendorf^  3  Den.,  120 ;  1  Cow.  Tr., 
89  [3d  ed.]  ;  T.  &  C.  R.,  §§  17,  18,  1247 ;  3  Den.,  117-120 ; 
1  Wait  L.  and  Pr.,  737 ;  2  id.,  645,  647 ;  5  J.  R,  282 ;  9  id., 
895 ;  17  id.,  145 ;  8  Cow.,  178 ;  3  id.,  206 ;  37  N.  T.,  513 ; 
35  id.,  238 ;  43  id.,  186 ;  4  Abb.  [N.  S.],  469 ;  24  Barb.,  419 ; 
6  id.,  621 ;  6  Hill,  44 ;  7  Wend.,  200 ;  24  K  T.,  75 ;  7  Abb. 
Pr.,  96 ;  29  Barb.,  626 ;  Moor  v.  Ames,  3  Cai.,  170 ;  Mather 
v.  Hood,  8  J.  R.,  45, 47,  51,  70,  72 ;  Smith  v.  Worden^  4|Hun, 
787 ;  Field  v.  Parker,  id.,  343.) 

Z.  Z.  Bvmdy  for  the  respondent.  Defendant  had  no  author- 
ity to  issue  the  commitment  until  the  statutory  requirements 
were  complied  with.  (2  Stat  at  Large,  282,  §  279;  281, 
§  274 ;  Way  v.  Carey,  1  Cai.,  191 ;  Jwj^ee  v.  Reed,  1  J.  Cas., 
20 ;  Welle  v.  N'ewkirk,  id.,  228 ;  Bigelow  v.  SUvene,  19  J. 
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R.,  80;  People  Y.  EoUer^  7  HiU,  89,  41;  Barton  y.  Auel^ 
mooiy^  7  Wend.,  200 ;  Everteon  v.  SuUon^  6  id.,  «81 ;  Taiee 
Y.  Lansing^  S  J.  B.,  282 ;  Blythe  y.  Tampkin^  2  Abb,,  468 1 
CZa^*  V.  Soldridge,  68  Barb-,  W,  71 ;  Co^oH  v.  J?Wft>»,  8d 
id.,  56 ;  Percival  y.  Jon^,  2  J.  Cas.,  49 ;  Bigelow  Y-.  Steafr^i, 
10  J.  R,  89 ;  Sjpmgw  y.  Eodeston^  1  Lane.,  74 ;  Bofnee  t^ 
Harris,  4  N.  Y.,  875  ;  People  v.  »r<?ft»to-,  14  How.,  246, 247* 
Oold  Y.  BieeeUy  1  Wend.,  213;  SizU  r.  Munger,  5  Lang., 
108.)  Defendant  was  bound  to  sbow  ^ffirmatiyely  that  be 
bad  jnriediction.  {SavAey  v.  BvUer^  48  Bftrb^,  101 ;  Ckm^ofi 
Y.  Fulton,  13  AbK,  276 ;  Brackett  v.  .fiawfewaw,  17  W«id., 
82 ;  Wood  v.  Tmy,  4  Lane.,  84 ;  Phil.  Ev»  [Edw.  ed.],  U 
and  H.  Notes^  604,  «05,  813,  814.)  Plaintiff  had  a  right  to 
show  that  she  did  not  in  f aet  refuse  to  anewer  the  qneetioiia 
put.  {Scott  v\.  Sly,  4  Wend.,  556 ;  People  t.  Casedsj  6  Hill, 
165 ;  Starbuek  v.  Murray,  5  Wend.,  158 ;  Danm  v.  Packard,, 
6  id.,  382 ;  Bloom  y.  BtmJUck,  1  Hill,  139 ;  ffwrd  y.  Skip- 
man,  6  Barb.,  623,  624 ;  Chemung  Vanal  Co.  v.  Judeon,  8  N. 
Y.,  259 ;  Dobson  v.  Pearce,  12  id.,  164 ;  Sateher  v.  /i^ociA^ 
2<9em,  18  id.,  92 ;  BoiUm  v.  Jack,  6  Bobt.,  166^  198-200.) 

FoLGEB,  J.  The  point  made  by  the  plaintiff,  that  the 
court  erred  at  Oircuit,  iu  not  holding  that  the  defendant,  to 
jnstif 7  his  aet,  was  bound  to  show  in  defence  and  aflSmatively, 
that  he  was  a  jogtice  of  the  peace  dejure,  is  not  well  takeh. 
The  -opening  of  the  jdaintiff's  ooansel,  and  t^e  testimony  xti 
the  plaintiff,  show  that  it  was  substantially  conceded,  that  he 
had  thie  title  to  the  office  and  was  in  the  e^ereise  of  ^ 
powers  and  jurisdiction  of  it. 

The  iniportant  question  in  the  case  ifl^  whether  the  defsud- 
ant,  upon  the  facts  now  shown,  had  the  power  to  commit  the 
plaintiff  for  contempt.  That  he  had  jurisdiction  of  the 
person  of  the  plaintiff,  and  (tf  Ihe  8ubjeet4natter  then  pend- 
ing, did  not  give  him  judicial  aath<»ity  to  adjudge  her  guilty 
of  a  contempt,  and  to  imprison  h^  therefor.  To  have  that 
authority,  there  must  have  arisen  before  him,  facts  whi<^ 
gave  him  power  to  consider  of  the  question  whether  tfaei^^ 
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Iiad  been  a  contempt  cx>iniidtted  by  ber.  TVlien  facts  arose 
wbicb  gave  him  that  power,  he  had  a  i!^  to  adjudicate 
ttpon  them,  and  is  net  liable  to  an  action,  thongh  he  may  ha^ 
held  erronedusly  as  matter  of  law.  So  that  the  inquiry  is, 
was  there  a  state  of  facts  es^istfaig,  upon  which  conld  be  based 
a  power  to  consider  and  determine  whether  the  defendant  was 
tn  contempt  I 

It  is  net  contended  by  the  learned  connsel  for  Hie  respond- 
ent, but  that  a  jnstice  of  Ihe  peace  had  that  power  at  common 
law,  upon  a  state  of  facts  snch  as  the  defendant  claims 
existed.  Have  the  prorisions  df  the  statoteb  taken  it  away,  of 
so  restricted  that  power,  as  that  it  may  be  eiercised  only  in 
the  cases  prescribed  by  written  law  i  Clearly,  if  this  is  ooxk 
ceded  to  be  a  contempt  known  to  the  law  as  a  criminal  contempt, 
or  one  to  be  treated  as  a  criminal  contempt,  the  statutes  are 
definite  in  taking  away  the  power  to  deal  with  it  as  snch.  2 
Be  vised  Statutes,  page  273,  section  274,  specifies  the  acts  whidi 
a  justice  of  the  peace  may  punish  as  for  a  criminal  contempt 
The  conduct  imputed  to  the  plaintiff  in  this  case  is  not 
within  that  dassification.  And  it  is  of  some  import  to  note, 
that  in  the  corresponding  provision  relating  to  courts  of 
record,  the  statutes  have  given  to  them  the  power  to  pimish, 
as  for  a  criminal  contempt,  the  refusal  of  any  person,  when 
sworn  as  a  witness,  to  answer  any  legal  and  proper  interrog- 
atory. (2  R  S.,  p.  2T8,  §  10,  subd.  6.)  Thfa  is  indicative  of 
a  legislative  conception  that  su^  refusal  is  properly  punish- 
able as  for  a  criminal  tsontempt,  and  it  is,  also,  indicative  of 
the  legislative  purpose  no*  to  confer  the  power  so  to  do  upon 
a  justice  of  the  peace,  or  to  leave  it  with  him.  It  is  still 
more  indicative  of  that  purpose,  that  the  legislature  has 
especially  dedared  in  what  condition  of  things  a  justice  of 
tiie  peace  may  punish,  as  for  contempt,  a  refusal  to  answer  of 
a  person  who  is  a  witness,  and  has  prescribed  the  manner 
in  which  the  punishment  may  be  inflicted,  and  the  kind  and 
extent  of  it.  It  is  also  signifioant,  that  Ae  legislature,  so 
far  as  it  has  in  general  terms  enacted  for  proceedings  as  for 
contempts  to    enforce  civil   remedies,  and  to  protect    the 
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lightB  of  parties  in  dvil  action,  has  confined  its  action  ta 
conrts  of  records  (2  B.  S^  p.  534,  il,et  $eq.)j  and  has  here^ 
again,  provided  for  the  pnniahment  of  perBona,  who,  aa  wit- 
neasea,  refuse  to  answer.  (Id.,  subd.  5.)  It  ia  to  be  noted, 
too,  that  in  the  caaes  thus  provided  for  which  may  nsaaQj 
arise  in  the  oonrt  of  a  justice  of  the  peace,  there  are  specific 
provisions  of  statute  relating  to  that  court  alone,  pointing  out 
the  facts  upon  which  the  contempt  may  be  adjudged,  the 
mode  of  inflicting  it,  and  the  kind  and  extent  of  it.  (2  B.  S^ 
p.  274,  §§  279, 280 ;  id.,  p.  241,  §83,^*15.;  idi,  p.  246,  §  112.) 
In  addition  to  the  indication  from  these  enactments,  is  that  fur- 
nished bj  2  Bevised  Statutes  (p.  225,  §  1),  in  which  neoessaiy 
general  powers  are  given  to  that  court  only  where  no  special 
provision  is  likewise  made  by  law.  Besides  that,  it  was  the 
expressed  purpose  of  the  revisers,  and  hence  of  the  l^is- 
latnre,  to  define  the  power  of  a  justice  of  the  peace,  to  fine 
and  imprison  for  contempts,  and  to  r^^ulate  the  exercise  of 
it.  (5  Edmond's  Statutes  at  Large,  pp.  425,  426 ;  Beviser's 
notes  to  §  274,  and  §§  10  to  15.)  We  incline  to  the  opinion 
that  a  court  of  a  justice  of  the  peace,  has  no  power  to 
adjudge  a  person  in  contempt,  and  to  punish  him  therefor, 
save  in  a  case,  stated  in  the  statute  law. 

But  it  is  clear  that  the  defendant  did  not  assume  to  have 
authority  save  under  the  statute  above  cited.  (2  B.  B.,  274, 
g  279.)  The  warrant  of  commitment  is,  in  its  terms,  based 
thereupon.  It  states  that  the  plaintiff  was  sworn  as  a  witness, 
was  asked  a  proper  and  pertinent  question,  and  refused  to 
answer  to  it.  It  commanded  the  close  confinement  of  the 
plaintiff  until  she  should  submit  to  answer  the  question  or  be 
discharged  according  to  law.  As  that  section  prescribes  as  a 
prerequisite  that  there  shall  be  an  oath  of  the  materiality  of 
the  testimony,  and  as  it  does  not  appear  either  from  the 
warrant,  or  the  evidence  in  this  case,  that  such  an  oath  was 
made,  the  defendant  had  no  judicial  authority  to  adjudge  the 
plaintiff  guilty  of  a  contempt.  The  imprisonment  ordered 
by  him  was  unlawful,  and  he  is  liable  to  her  in  damages  for 
his  act  in  ordering  it. 
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It  k  daimed  that  this  lequirement  of  the  statate  does  not 
apply  to  a  refnsal  to  aoBwer  a  pertiiient  and  proper  qnestiony 
bnt  only  to  a  refoBal  to  be  sworn ;  and,  though  the  gram- 
matical  construction  of  the  sentence  demands  that  it  be 
applied  to  one  as  well  as  to  the  other,  inasmuch  as  both  are  its 
antecedents,  yet  that  there  may  be,  in  interpretation,  a  trans- 
position of  the  parts  of  the  sentence  so  that  the  latter  shall 
alone  be  an  antecedent  This  would  be  doing  violence  to 
the  formation  of  the  sentence  as  it  was  left  by  the  law-maker. 
It  would  be  doing  violence  to  the  sense  as  welL  It  is  no 
more  needful,  in  abstract  view,  to  found  a  proceeding  to 
punish  for  contempt  on  a  refnsal  to  be  sworn,  that  all  the 
testimony  sought  from  the  witness  should  be  material  and 
be  made  so  to  appear  by  affidavit,  than  to  found  such  proceed- 
ing on  a  refnsal  to  answer  a  single  question.  The  object  of 
giving  the  power  to  punish  is  to  prevent  a  hindrance  of  a  civil 
remedy.  And  unless  the  refusal  to  answer  a  single  question 
works  such  hindrance,  the  reason  for  giving  the  power  does 
not  exist  So  in  that  case,  as  well  as  in  that  of  a  refusal  to 
be  sworn  and  testify  at  all,  it  is  of  importance  that  such  ill 
effect  be  the  result,  and  be  made  so  to  appear. 

The  act  of  refusing  to  answer,  and  of  refusing  to  be  sworn, 
are  alike  in  their  nature  and  effect,  and  the  l^slature  has 
treated  them  as  alike.  They  each  affect  the  same  party, 
viz. :  he  for  whom  the  witness  is  called,  or  who  puts  the 
question. 

That  the  making  of  the  oath  was  impossible  in  this  case, 
does  not  drive  us  to  the  construction  contended  for.  It 
might  happen  that  a  casual  bystander  in  court  would  refuse 
to  be  sworn.  He  would  not,  in  the  language  of  the  section, 
be  a  witness  attending  before  the  justice  at  the  instance  of  a 
party.  It  would  then  be  impossible  for  the  oath  to  be  made. 
Yet  we  may  not  for  that  reason  alter  the  statute. 

It  is  true  that,  in  this  case,  the  oath  could  not  be  made,  as 
the  respondent,  the  witness,  was  the  defendant  in  the  Justice's 
Court,  was  put  upon  the  stand  in  her  own  behalf,  and  was 
under  cross-examination  by  her  opponent,  the  plaintiff  there, 
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iviiea  she  refneed^  as  ii  aBeged^to  antitiM^  a  pertivieBt  and 
pi'op^  quesftmi^  and  it  w»  iaacpoMble  for  the  |>laintfiE  lo 
vieet  the  ifeqajremaok  of  Hba  atatittek  Bat  tliis  does  not 
autbome  a  dkiegatd  el  tile  plsM  domaad  ^  Hie  law:  The 
light  of  A  partjr  tabe  ai9*ltiieai  in  M»  oim  bebatf  haa  been 
given  bj  hkW  sinee  the  etetutea  coneerfring  eontempts  were 
adopted,  andil  le  no4  Borpfuing  that  the  eavlier  Btatnleedo 
mot  <x>vet  all  the  caaes  aeianig  wiier  Ibe  Ifliler. 

It  k  not  f  <)r  Ba  to  point  out  the  mode  iai  whiei^  fte  |teifitffi 
^  the  action  on  trial  bef Oie  the  defendant  oonld  have  pre- 
teeted  his  lights*  In  a  eourt  of  reoord,  if  the  eroes^xsasmkr 
tien  of  n  witnsaae  faiile  to  be  complete  for  any  eaBse  not 
aaaentfdd  to  bj  the  pArt j  cvoBeeBOBiBiDg^  tlie  divecMKAmkEa- 
tion  will^  on  metioiv  be  atrioked  ont.  We  aee  no  reason  why 
the  same  role  yrill  not  hold  itk  ihe  eojort  of  a  jnatiee  of  the 
peace. 

This  view  of  the^  ease  id  oenidwive  ef  ihui  appeal,  ittd 
there  ia  no  need  <d  ewiMeri^g  seteral  ^pMstione  vaiaed  by 
the  phdntiff. 

The  Older  of  QtukmL  Term  ahonld  be  affiimec^  uaA  thete 
ahould  be  judgment  abeolnte  for  the  reapondent  on  the  appel* 
lanf  s  stipnlatioa. 

All  eoncoT)  exoept  AjsnmsswB  tod  Mnxmt^  J J^  disaenting. 

Judgment  affirmed. 


Benjaiok  F.  Yoitno^  Adminutrator,  ete.,  Ifieapondent,  if. 

JoHK  HEKRMiya  et  al.,  Appellante. 

A  transfer  by  a  debtor  of  allliiapfoperty^  leel  and  panowi^r  withent.ooo- 
aideration  and  in  trust  for  him  and  for  his  benaAt  during  his  life,  and 
after  hiB  death  fbr  the  payment  of  his  debts,  eta»  is,  per  $$,  oonchisiYe 
evidence  of  fvaud  as  to  existing  creditors;  no  extrinsic  cirenmatancea  or 
eridenoe  mUunde  is  aeeeeaaij  to  establish  a  f vsudulent  kitenti  It  k  void, 
tfaerefere,  as  against  saeb  orediters  both  m  te  the  teal  and  the  peaaeaal 
estate. 

tee  innocence  of  any  fraudulent  intent,  upon  the  part  of  the  transfer^ 
will  not  protect  his  title. 
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Whtn,  at  the  tim»  ef  neh  a  iMaito,  Um  tMiutevuF  has  la  bte  kaadhi^ 
as  agent  f  Qr  aaolher,  eecMriH^e  tieleagii^  ta  We  pratQipal  to  wbich  1m 
is  liable  to  accoxmt,  although  mo  ^eQumd  has  heea  made  upon  him  to 
transfer  and  sorrender  the  securities,  yet  there  is  a  fiduciary  and  pecu- 
niary obligation,  and  a  contingent  ttabl^  which  makes  tiie  principal 
ncredlter,  within  the  meaning  of  the  staMltei  against  fmudnliattt  oojb. 
Teyaneea.    («  K  S.,  135«  §  1;  137^  %  t} 

It  Is  not  necessary  for  the  prinQipal«  in  order  to  ynpeach  the  transfer  for 
fraud,  to  show  tliat  liis  agent  actually  intei|de4  at  the  time  a  misappit)- 
priation  or  converdon  of  the  seeurilieiL 

After  the  oomraenoement  of  aa  actio*  l^  a  pflnelpal  to  set  aside  sncli  % 
conTeyaace  made  by  hia  a^ant,  the  lattev  died;  hie  personal  repcresantih 
tives  were  substituted  as  defendants  but  his  hetn  at  law  were  not  brought 
in.  HM,  that  while,  to  far  as  the  real  estate  was  concerned,  the  proper 
parties  were  not  before  the  'oourt  to  authorize  a  determination  of  the 
question  as  to  whether  a  legal  estate  Tested  In  the  grantee  upon  Talid 
trusta,  aa  against  the  heirs;  yet  that  plafauiif  was  entitled  to  ^dgment^ 
declaring  the  conveyance  void  and  his  Judgment  a  Ken  upon  the  real 
property  as  against  the  grantee,  as  if  no  oonveyance  had  been  made, 
with  leave  to  proceed  by  execution  against  the  landi  according  to  th^ 
course  and  practice  of  the  cooxl. 

(Afgned  June  1,  lt7«;  deeidsd  Jum  t8,  tSn.\ 

Appsal  from  jodgmeiit  of  tliie  Genentl  Term  of  the  Saprem^ 
Court  in  the  fourth  jiMUeial  departaaent,  modifyiBg  a  judg^ 
meat  in  favor  of  pUintifl'Mite]:^  upon  a  deeiaion  of  the  eoort 
on  trial  at  Special  Term. 

Tliia  actkm  waa  brought  hy  platmtiff^  m  judgment  creditor, 
to  vacate  and  set  aside  oertain  eonveyaueea  or  deeds  in  trust, 
made  by  John  Fellows  to  defeudwt  John  Heermane^  as 
fotudulent  and  void  against  creditofa. 

Fellows,  who  was  one  of  the  original  parties  defendant, 
died  after  the  commeneement  of  the  aetion  and  hia  pedfsonal 
itm^resentatiTes  w»re  substituted  in  hia  stead* 

The  faefes  aa  found  kj  the  referee  are,  in  sttbstanoe^  as  feUowB : 
Said  Joseph  FeliowB,  up  to  and  for  many  years  prior  to 
May,  1871,  was  agent  of  Bichard  T.  P.  Pulteney,  plaintiff's 
intestate,  who  was  a  non-resident  oi  the  United  States,  for 
the  sale  of  real  estate,  collection  of  debts,  ete.  Thait  priar 
to  October,  1868,  said  Fellows  eoUeeted  a  krge  amosmt  q£ 
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money  as  such  agent^  and  invested  the  same  in  railroad  8tock% 
government  bonds  and  coimtj  bonds,  holding  said  stocks  in 
his  own  name  as  trustee  for  Pulteney.  That  on  October  3, 
1868^  FellowB  executed  and  delivered  to  defendant  Heermans 
an  instrument  in  ^ting,  whereby,  for  the  expressed  .xmsid- 
eration  of  one  dollar^  he  granted  and  conveyed  to  said  Heer- 
mans all  his  real  and  personal  estate,  in  trust,  to  sell  the  lands; 
collect  the  debts,  and^  after  paying  the  expenses  of  the  trost,  to 
pay  over  to  Fellows,  or  to  appropriate  to  his  use,  tlie  residue 
of  all  moneys  received ;  after  the  death  of  said  Fellows,  and 
the  payment  of  all  his  just  debts,  to  distribute  the  residue  as 
directed  in  an  instrument  to  be  thereafter  executed  supple- 
mentary thereto.  On  the  10th  of  October,  1868,  Fellows 
executed  another  instrument  to  take  the  place  of  the  first, 
similar  to  it,  with  the  addition  of  a  power  in  the  trustee  to 
rent  the  lands  until  sold.  On  the  IStii  of  October,  1868,  Fel- 
lows executed  and  delivered  to  Heermans  the  supplementary 
instrument  referred  to,  directing  as  to  the  distribution  of  the 
residue  of  the  real  and  personal  property  after  payment  of 
debts.  Heermans,  upon  the  execution  of  said  instrument,  took 
possession  of  FdAows'  real  and  personal  estate.  In  May,  1871, 
Pulteney  demanded  the  securities  so  held  by  Fellows,  and 
upon  his  refusal  to  deliver  up  the  same,  commenced  an  actio&* 
against  him  to  recover  the  same  or  their  value,  and  obtained 
a  judgment  for  $143,209.43,  upon  which  execution  was  duly 
issued  and  returned  unsatisfied.  In  June,  1871,  Fellows 
executed  to  Heermans  another  instrument  conveying  all  his 
real  estate  and  personal  estate  acquired  subsequent  to  the  pri<»' 
conveyances ;  also  his  right  and  interest  in  the  avails  in  trust, 
to  rent  the  real  estate,  collect  debts  and  sell  the  real  estate 
after  the  death  of  the  grantor;  to  pay  over  to  the  latter, 
instead  of  as  provided  in  the  former  instrument,  $2,000  dm> 
ing  his  life,  and  after  his  death,  and  after  payment  of  debts, 
to  distribute  the  residue  as  specified.  The  court  foimd  that 
the  said  instruments  were  executed  without  consideration,  and 
were  made  by  Fellows  with  intent  to  hinder,  delay  and 
defraud  his  creditors,  and,  as  conduaions  of  law,  that  plaintiJ 
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was  entitled  to  have  bis  judgment  satisfied  ont  of  the  property 
60  transferred,  and  that  the  equitable  lien  thereon  acquired  by 
ihe  commencement  of  the  action  survived  the  death  of  Fel* 
lows.  Judgment  was  perfected  decreeing  that  Heermans  pay 
the  amount  of  plaintiff's  judgment  with  interest  in  three  years, 
in  semi-annual  payments,  and  in  case  of  default,  that  a  receiver 
be  appointed  of  aU  the  property  which  came  to  the  hands  of 
Heermans.  Defendant  Heermans  appealed.  The  General 
Term  modified  the  judgment  by  decreeing  that  plaintifrs 
judgment  should  not  be  a  lien  or  charge  upon  the  real  estate, 
as  Ihe  same  descended  to  the  heirs  of  Fellows,  and  as  they 
were  not  made  parties,  and  affirming  the  judgment  as  thus 
modified.    Both  parties  appealed  to  this  court. 

WUUam  RwfMey  for  the  plaintiff.  The  judgment  against 
Fellows  was  prima  facie  evidence  against  Heermans  to 
establish  the  indebtedness  of  Fellows  to  plaintiff.  (Hindes  v. 
Longworfh^  11  Wheat.,  199,  209;  Freeman  on  Judgments, 
§418;  0.  &  H.  Notes,  981,  988,  note  698  [4th  Am.  ed.]; 
YogU  V.  TichMyr^  48  N.  H.,  242 ;  Church  v.  Chapva^  85  Vt., 
228,  231 ;  Pomero/s  Bemedies  and  Bights,  §§  618-621 ; 
Baker  v.  Drake,  68  N.  Y.,  211,  214 ;  Gould's  Pldgs.,  chap. 
6,  §§  29,  80.)  The  deeds  to  Heermans  being  voluntary  and 
without  consideration  are  fraudulent  and  void.  {Rathbwn,  v. 
Flatmr,  18  Barb.,  272-274;  46  id.,  157;  Griffin  v.  Mar- 
fuarcU,  17  N.  Y.,  28 ;  BaH  v.  Farmer^  Bk.,  27  Barb.,  887, 
845 ;  ITeamum  v.  CcrdeU,  43  id.,  448 ;  Bdboook  v.  EoUer,  24 
N.  Y.,  682 ;  Seymour  v.  Damie,  14  id.,  669 ;  Newman  v.  0<yr' 
ddl,  43  Barb.,  448,  456 ;  Sextaifi  v.  Wheat<m,  8  Wheat.,  229, 
243 ;  Beade  v.  Linringeton,  8  J.  Oh.,  492 ;  Hcmtey  v.  Saohett^ 
6  N.  Y.  8.  0.,  822;  Hdfmee  v.  Clwrk,  48  Barb.,  237 ;  Free- 
man  v.  Hope,  L.  R,  9  £q.,  205 ;  6  Oh.  App.,  638 ;  Crcpl&y 
y.  El/warthyj  L.  R,  12  £q.,  158 ;  Maekay  v.  D(mglaee,  L.  B., 
14  id.,  106 ;  Carpenter  v.  Roe,  10  N.  Y.,  227;  jRxb  Y.Moyer^ 
54  id.,  125, 131 ;  UTewman  v.  Corddl,  48  Barb.,  457 ;  Bennett 
V.  McGidre,  58  id.,  625,  686 ;  STiohoUon  v.  Zeamtt,  6  K  Y., 
610 ;  Burdidc  v.  Poet,  12  Barb.,  168 ;  6  N.  Y.,  622 ;  Dwfir 
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ham  V.  Waiermaai^  17  id^  0, 17, 18.)  The  de«cb  wwe  vcrid, 
becatifie  the  trodto  proricted  for  in  them  were  pnmariljr  for 
Mr.  Fellows'  use.  (3  Edm,  Stat.,  140„  §  1 ;  2  R.  S.,  135,  §  I ; 
CWtiss  V.  Zeamtty  15  N.  Y.,  9,  176,  206>  295 ;  Ooodriek  r. 
Downsy  6  Kill,  438,  412;  Jfoc^  v,  CaiaWj  K<>gk^  373; 
McLeom  v.  £t«^Z(9r»  19  BarU,  450 ;  Mi^nacM  v.  jS<%»  6 
Abb.  [N.  S.],  442.)  Phuntifi  wae  a  creditor  within  the  Blatule 
as  to  f raudolenA  conveyaooes,  and  ^titled  to  proteetion  u 
such.  (2  Ed^u  Stat.,  142,,  §  1 ;  NickoUtm  y.  Le(mtty  6  IjT. 
T.,  515;  CadogtmY.  KemnMy  Cowp^  434;  Tvr^n^B  C€u^l 
S.  L.  Ca6.,  36 ;  FoKY.BUUy  1  Conn.,  296;  Jaehaoth  y.  Mye9% 
18  J.  B^  425 ;  Jack^m  v.  >iSnMr<j;  5  Oow.,  67 ;  8  id,  40^; 
Ycm  Wyok  v.  Sewa/rd^  18  Wend.,  875;  Ehoood  v-  Heifust 
dorf,  5  Barb.,  398 ;  iiys'6«  v.  j5i.  of  Smg  Smg,  24  N.  T., 
292 ;  1  Am.  L. Oas.  [4th  ed.],  42;  Shaar  v.  Shay^  42  lud., 
375 ;  Pendleton,  v.  Sugh^  65  Barb.,  136 ;  Hiciardson  f. 
Smalhoood^  Jac;  Ch.,  5520 

j1.  Saddmi  for  the  defendiuii,  Thtaro  is  nothing  in  tbe 
f^  of  the  making  of  the  trust  deeds  from  mhich  fraud  ean 
be  inferred.  (2  Edm.  Stat.,  142,  §  4 ;  Sey^naw  v.  WUmk,  U 
N.  Y.,  569  ;  Ra/nford  v.  .iircA^,  4  HiB,  800 ;  Ommimgham 
V.  Freeborn^  1  Edw.  Oh-,  260 ;  Baboodc  v,  JSbi&sr,  24  If. . Y^ 
633 ;  EMreth  v.  Vm  Somt,  2  J.  CL,  85 ;  Qromr  y.  Wahh 
mauj  11  Wend.,  195.)  A3  Mr.  Pnllenej  eontiniiBd  Itx, 
Fello w6  as  his  agent  after  the  making  of  the  deeda,  as  between 
bimself  and  third  parties,  Mr.  FiiUenej  ia  to  blanud  and  shonld 
bear  the  loss^  .whether  thiQ  d^t  was  prioir  ox  aubseqQent  to  the 
deeds.  {Smter  v.  ZT.  g.  7.  and  M.  Co.,  20  Barb.,  506 ; 
Smith  Y.  Empire  Ins.  Co.y  25  id»,  502 ;  VdSietit  y,  Pwher^  6 
Wend.^  620 ;  B^t  v.  FTeHfi\  18  id;,  572 ;  Smdfiyrd  v. 
Eandy^  23  id.,  268;  Bh.  of  IT.  S.Y.  Btfrns^  2  Hill,  465) 
MitohelZ  y,  OcMey^  X  Paige,  69 ;  Falej  on  A^noy,  diapk  8| 
t)t.  3^  §  2.;  Bms  Esk  Bk..  y.  Eomm,  38  U.  Y.  [1  Keyesi 
596 ;  Law  of  Trusts,  etc.,  B.  &  T.,  1 ;  McZaughUrk  y.  BIl 
of  Potomaoy  7  How.  [U.  S.],  229 ;  if%  y.  Thompmiy  9  Pet, 
218 ;  InyaUs  v.  Mi/ryar^  10  UT*  Y.,  186.) 
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AuiW!^  J*  Awle  frMd  t]i»  qvmtibn  of  fraud,  wluch  is 
diseetly  predealed  vpom  this  appeal  aikd  wMck  was  the  |»ri2iei 
pal  qiieetieii  diflcoflsed  by  counsel,  snother  serious  and  import- 
ant queslioUy  affertii^  diiectlj  the  intefesls  of  individuals 
wbo  are  noi  parties  to  the  aetiou,  and  who  wiH  not  therefore 
be  eondudsd  bj  aay  judgment  that  may  be  given,  is  directly 
iuYolved.  That  is  as  to  the  effect  of  the  several  deeds  from 
Fellowi  tet  Eeermmns,  and  whether  any  estate  vested  in  Heer- 
jtoa&s,  the  grantee,  eithev  during  the  life  of  Fellows,  the 
giautor,  or  aft  his  death,  and  whether  the  real  property  men- 
tioned m  the  several  deeds  did  &r  did  not  descend  directly 
to  the  heirs  of  Fi^IbwB.  *  Whetii^  a  valid  trust  was  created 
by  the  deeds^  iA  Heermans  was  eonsidered  by  this  court,  in 
JBem*mmn»  t.  B<ihert9on  (64f  N.  Y.,  832),  recently  decided^ 
bi:^  was  mot  passed  upon,  for  the  reasoi^  that  then,  as  now, 
the  proper  parties  wws  not  before  the  oourt  so  as  to  permit 
s  judgment  to  be  given,  which  shouM  determine  the  rights 
of  afl  ittkerested.  The  impcni;aiit  question  was  purposely  left 
i^u  and  judgmflDt  giv^i  against  the  phintiS  upon  grounds 
net  affecting  tha  daim.  and  title  of  the  heirs  at  law  of 
FellowBu 

In  the  present  action  Heeruuins  represents  the  (»«i^t9  gt^ 
triib^  and  other  beneficiaries  nanaed  in  tho  deeds,  under 
which  he  asserts  title,  and,  assuming  the  existence  of  a  trust 
estate  ih  Beermans^  valid  except  as  against  creditors  of  the 
author  of  the  trast,  the  judgment  win  bind,  not  only  Heer- 
mans,  but  aU  taking  or  daiming  title  or  interest  under  the 
deeds.  But  the  judgment  will  not  Innd  the  heirs-at-law 
or  otheiB  elaiming  as  sacceesors  in  interest  to  FeSows  and 
adversely  to  the  deeds.  It  follows,  that  if  tiie  judgment 
recovered  by  Pulteoey  against  Fellows  in  his  lifetime,  should 
be  adjudged  a  vaHd  lien  vpoft  the  la&ds  and  real  property 
of  the  judgment  debtor  as  against  any  title  sought  to  bo 
msdi^  under  the  deeds  to  Heermans,  whether  for  the  reason 
thtt  the  deeds  were  fraudulent  and  void  as  against  creditors, 
or  for  the  reason  that  fio  legal  estate  vested  in  Heermans,  the 
judgment  should  only  declare  that  fact  and  leave  the  judg- 
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CBtahlffih  a  ftwwMettt  ntot.  TJpeA  proof  ef  an  *existln^ 
kkdebtednasB,  tlte  lict  i^mit  the  gmnt  was  <rf  all  &e  pi<opertyof 
tiie  debtor  in  troit  fctt'lmoself  <aBd  f  of  Ima  1^ 
cr^idenee  of  fraad  4m4  it  «oiM  not  be  dv^>oio»e  by  anj  piioof 
of  isanoceat  iotcoitioa*  The  vefetee  htm  fen&d  tiiat  aQ  the 
estate  of  Fellows,  teel  asd  penenal^  was  conveyed  to  Heef^ 
mans  npon  the  trutte  and  tar  the  pni^Mefi  naHied  ^  the  sut^^ 
ettl  in^tnunente  Mt  f  oitk  in  tlie  pleadings.  The  direet  and 
jnixnary  trast  was  t&t  tihe  nse  'of  the  grantor  dming  his  life 
and  die  effeet  'V^as  neeesMrily  to  postpone  the  payment  of 
debts  and  delay  his  ei:edil#rB  voftil  after  Ins  death.  The  ref- 
eree f onnd  upon  this  statement  that  the  deeds  wefe  made 
with  intent  to  hinder,  delay  and  defrand  creditors,  and  the 
inference  was  justified  by  the  facts.  8^ch  was  Ihe  legal 
effect  of  the  deeds,  if  valid,  and  the  law  will  presume  tibat 
parties  intend  the  usual  ^and  necessary  ^onseqnenoes  of  tik&t 
acts.  A  centieyabee  by  <sae  indebted  at  the  time,  by  which 
the  grantor  seciares  some  benefit  to  himself  at  the  expense  of 
(H-editors,  or  by  which  creditors  are  presented  fwm  compelling 
an  immediate  approprialtien  of  the  debtor's  property  to  the 
payment  of  his  debts  is  deemed  fraodulent  and  void.  Afar- 
Uorij  should  deeds  of  cenveyance  be  adjudged  fraudulent  and 
void,  which  postpone  creditors  in  the  collection  of  their  debts 
until  the  death  of  the  debtor  and  secure  the  use  of  the  whole 
property  to  the  latter  during  his  life.  {Qoodriek  v.  jyoixmsj 
6  Hill,  438 ;  Madcee  v.  CairM,  5  Cow.,  «47 ;  affirming  S.  C, 
Hop.  Ch.  IL,  434;  Orover  v.  WaJceman,  11  Wend.,  187; 
Ba/rmeyy.  Oriffinry  4  *Oom.,  365;  NioboUtm  v.  Leami%  8 
Sold.,  610 ;  Ihmham  t.  Watermam^  17  N".  T.,  9 ;  Freeman  t. 
Pop^y  L.  R.,  5  Oh.  Ap.,  5S6.)  An  assignee  in  trust  for 
creditors  or  a  grantee  iti  a  voltmtary  conireyance  does  not 
occupy  the  position  of  a  pmrchaser  for  value  and  his  i^^<^ 
cence  of  any  f mudulent  intent  wxB  not  protect  his  title  if,  for 
any  reason,  it  may  be  adjudged  fraudulent  as  to  creditors. 
(Gr^fin  V.  Marqua/rdty  17  N.  T.,  &8.)  The  conveyance  now 
attacked  Was  made  in  October,  1866,  and  was  modified  in 
respect  to  some  of  the  trusts  by  instnunents  made  during 
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iocoee^g  mentkB.  A%  the  tiitte^  the  gnmt.  Fellows  wttB 
tibe  agefHt  <>f  liie  plaintiff  intesttfte,  'Whe  was  an  alien  i*e8idmg 
ki  Greftt  Brftaim  aftd  was  in  the  reoei{yt  of  large  mims  of 
moia&y  beliongteg  to  him  and  had,  pricfr  to  that  time,  inrested 
<tf  fundi^  t)elMgl&g  to  hift  "prmeipal  •&  laige  mim  in  sctndiy 
Msuritieft,  ineiuding  gevemtti^t  tKmds,  tttlway  stocks,  etb., 
taking  th»  ttsuneler  to  himself  as  tffustt^  These  secnrittes 
were  in  his  ^ossessieai  ait  the  time  4^  tiie  execution  of  the 
principal  grant  and  the  several  iBStrattkents  foUowii^;  and, 
holding  them  as  agent  a&d  tfostee,  he  was  fiaUe  to  accotmt 
for  them  and  the  iifkerest  snd  isioome  derived  from  them  whesi 
oalled  npon.  In  1871  his  agency  terminated  and  he  was  called 
npon  to  ftecooirt  for  and  deliver  to  his  fmcoessor  in  the  agency 
md  for  the  prinoipal,  the  securities  thns  held  by  him,  bttt 
fiuled  to  comply  with  the  ^mand,  and  an  action  was  brought 
rasolting  in  a  judgment  for  nearly  |150,000,  npon  whidbi 
a&  eixecntion  was  issaed  aoid  rettutied  nnsati^fied  and  npon 
which  tills  action  is  baeed.  Altibongh  there  may  not  have 
been  a  complete  and  perfect  c«nse  <^  action  at  the  time  of 
the  deed  fpom  Fellows,  for  the  reason  that  there  had  been  no 
demand  of  a  tramsf er  and  Mrrender  of  the  secnrities,  there 
was  a  fiduciary  obligation 'and  a  contbigent  liability  to  respond 
in  money  to  the  rahie  ol  the  secnrities,  depending  npon  his 
own  acts  and  his  fidelity  to  the  trudt,  and  from  which  an  abso- 
Inte  liability  emmed. 

There  can  be  no  serious  qnestkm  l^t  Mr.  Pnlteney,  the  pkin^ 
tiff  Intestiate,  was,  nnder  tite  circmnstances  and  within  the  trae 
meaning  of  the  statute  again^  ttandtilent  conveyances,  a 
creditor.  The  statute  has  attmys  had  a  liberal  interpretaticn, 
for  the  prevention  ot  frauds  and  the  tetm  creditor  has  not 
received  a  restricted  or  Dmited  ixfterprettftieri.  A  suit  to  set 
aside  a  settlemeift  as  frauduleiit  against  creditors  was  enters 
tained  when  the  pladntiff  subsequetitly  became  a  cre<fitor  by 
the  breach  ctf  a  cov^aiit  previously  •entered  itito  by  the  settler. 
{JRidhardBon  v.  SmaUm^^  1  Jao.  O.  E.,  S9S.)  It  is  not 
necessaiy  to  show,  in  ordett*  to  impeach  this  deed  for  fraud, 
that  the  grantor  actually  co«rtemplaited  a  misappropriation  or 
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conyeraion  of  the  fleooiitieB  of  the  intestate.  It  is  sufficieiit 
that,  having  these  securities  in  his  possession,  he  transfened 
his  entire  property  withoat  consideration  and  did  not  account 
for  them  to  the  rightful  owner.  It  is  not  necessary  to  show 
that  he  contemplated  an  actual  indebtedness  to  ensne  from 
his  dealings  with  the  principal  or  with  or  in  respect  to  his 
agency  and  trust  (MachayY.  Dotsf/kue^  suprct.)  An  assign- 
ment was  set  aside  at  the  suit  of  B.,  who  was  a  creditor  of 
the  assignee  upon  a  running  account  upon  which  the  assignor 
was  indebted  at  the  time  of  the  assignment,  but  upon  which 
payment  had  been  made  more  than  si^cient  to  pay  the  whole 
sum  then  due,  so  that  the  whole  indebtedness  remaining 
accrued  after  the  assignment.  (  WhiHinffton,  y.  JenrnngSy  6 
Simons,  493.)  It  has  been  repeatedly  adjudged  that  a  party 
bound  by  a  contract  whereof  he  may  become  liable  to  the 
payment  of  money,  although  his  liability  be  contingent,  is  a 
debtor  within  the  meaning  of  the  statute  avoiding  all  grants 
made  to  hinder  or  delay  creditors.  (  Van  Wyck  y.  SeuxErdj 
18  W.  B.,  876,  per  Bbonsov,  J.,  at  page  888  ei  9eq.  and 
cases  dted.)  It  would  be  a  reproach  to  the  law  if  a  creditor, 
becoming  such  under  the  circumstances  appearing  in  this 
action,  could  not  have  the  benefit  of  the  statute  but  must 
suffer  the  loss  of  his  debt  in  favor  of  one  claiming  under  a 
voluntary  grant  from  the  debtor  and  for  his  use.  An  honest 
construction  of  the  instruments  would  have  justified  the  pay- 
ment of  this  debt  after  the  death  of  Fellows  as  one  of  the 
debts  provided  for  to  be  paid  after  such  death.  But  the 
courts  were  open  and  the  grantee  had  the  legal  right  to  con- 
test the  claim  of  the  creditor  after  the  trust  for  the  payment 
of  debts  became  operative  by  the  death  of  the  debtor,  if  the 
trust  was  valid  or  a  power  in  trust  existed.  The  plaintiff  is 
entitled  to  a  judgment  declaring  the  conveyances  void  as 
against  him  and  declaring  his  judgment  a  lien  upon  the  real 
property  conveyed  by  Fellows  as  against  the  grantee,  Heer> 
mans,  as  if  no  conveyance  had  been  made  by  the  judgment 
debtor,  with  leave  to  him  to  proceed  by  execution  against  the 
lands  conveyed  according  to  the  course  and  practice  of  the 
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ecnut.  By  this  judgment  the  deeda  to  Fellows  will  no  longer 
be  an  obstacle  to  the  collection  of  the  judgment.  This  ifi  the 
proper  judgment  when,  as  in  this  case,  by  reason  of  a  defect 
of  parties,  a  perfect  title  cannot  be  made  nnder  an  equitable 
epEecntion  or  a  sale  by  a  receiver. 

That  part  of  the  judgment  of  the  Supreme  Oourt  whidbt 
declares  that  the  judgment  is  not  a  lien  upon  the  lands  and 
appmnts  a  receiver  of  the  real  property  must  be  reversed  and 
the  judgment  modified  to  conform  to  tiie  views  expressed. 

As  both  parties  have  appealed  and  neither  has  succeeded, 
neither  should  recover  costs  in  thia  court  as  against  the  other. 

All  concur. 

Judgment  accordingly. 


Ephbiam  D.  Bbowk,  Bespondent,  v.  Thb  Mayob,  ALDESHEiir 
A^ro  Commonalty  of  the  City  of  New  York,  Appellant. 

Tho  proYiaioiiB  of  the  statutt  aathariziiig  eummaiy  proceedings  by  a 
landlord  to  dispossess  a  tenant  for  non-payment  of  rent  (2  R.  S.,  512,  § 
28,  as  amended,  chap.  828,  Laws  of  1868)  apply  to  and  include  proceed- 
ings against  corporate  bodies  as  well  as  individuals. 

Sunmary  proceedings  were  oommencad  in  a  District  Court  of  the  city  of 
Kew  York  by  plaintiff  against  the  defendant  and  the  board  of  p^ca 
commissioners.  The  affidavit  and  summons  alleged  that  defendant  was 
the  tenant,  and  occupied  through  itself  and  the  said  board  as  under- 
tenants. Defendant  did  not  appear,  but  the  board  appeared,  and,  by 
consent,  the  matter  was  adjourned.  SM,  that  13ie  adjournment  was 
proper,  and  that  the  court  was  not  thereby  ousted  of  Jurisdictiom  to^ 
proceed  on  the  adjourned  day  against  defendant. 

The  affidavit,  upon  which  the  proceedings  were  based,  was  sworn  to 
before  a  notary  public.  Beld,  that  it  was  properly  verified,  (g  4,  chap. 
r41,  Laws  of  1870.) 

1  Judgment  talceii  by  defiaidt  in  somiiary  proceedings  for  non-paymeal 
of  xeat,  imtU  reversed,  set  aside  or  vacated^  is  conclusive  in  an  action  b^ 
Ihe  landlord  against  tite  tenant  to  recover  the  rent,  of  the  facts  alleged  in 
the  affidavit,  and  which  are  required  by  the  statute  to  be  alleged  as  the 
basis  of  the  proceedings,  to  wit:  the  tenancy,  the  ocoupation  by  tha 
tenant,  the  non-payment  of  lent  due,  and  die  holding  over  after  defaidt 
InpaynMBi. 

tA]^gaed  June  !i,  l$7i;  decided  Juna  18, 18Ta) 
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Statement  of  case. 


Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  coimty  of  New  York 
affirming  a  judgment  in  &yor  of  plaintifi,  entered  upon  a 
verdict- 

The  nature  of  the  action  and  the  facts  are  set  forth  soffi* 
cientlj  in  the  opinion. 

Jixmes  O.  Copier  for  the  appellant.  The  statute  authorizing 
summary  proceedings  for  the  recovery  of  the  possession  of 
premises  does  not  authorize  them  to  be  instituted  against 
corporate  bodies.  (R.  S.,  pt  8,  chap.  8,  tit.  10,  art.  2,  §  28 ; 
Laws  1868,  chap.  828,  p.  1930 ;  Fcmlkner  v.  D.  cmd.  li.  C. 
Co.^  1  Den.,  441 ;  School  Directors  v.  CarUsle  Bk,,  8  Watts, 
391 ;  MmisterSy  etc.j  v.  Adams^  5  J.  K.,  847.)  The  adjourn- 
ment was  a  fatal  discontinuance,  and  all  proceedings  thereafter 
were  coram  nonjudice  and  void.  {Rogcm  v.  Baker,  2  E.  D. 
S.,  22 ;  Wieat  v.  Oritavnger,  4  J.  R,,  117 ;  Redfidd  v.  Florence, 
2  E.  D.  S.,  339 ;  Wight  v.  McClave,  8  id.,  316 ;  AberhaU  v. 
Boachy  id.,  345 ;  Oamage  v.  Law,  2  J.  R.,  192 ;  Pro-udfit  v. 
Herrnicm,  8  id.,  305 ;  Dwnham  v.  Hey  den,  7  id.,  381 ;  Alien 
V.  Edwards,  3  Hill,  499 ;  Coldm  v.  Dopkin,  3  Oai.,  171 ;  2 
R.  S.,  515,  §  41 ;  Ifichds  v.  WiUiams,  8  Cow.,  13.)  The  affi- 
davit upon  which  the  process  issued  was  not  verified  before 
the  proper  officer,  and  the  proceedings  were  void.  (R.  S.,  pt 
3,  chap.  8,  tit.  10,  art.  2 ;  Laws  1863,  chap.  189,  p.  328 ;  IRng 
V.  Cole,  6  T.  R.,  640 ;  Eai^ht  v.  2Wn^,  2  J.  R.,  371 ;  People 
V.  Tioga  0.  P.,  1  Wend.,  291.) 

Thomas  AUison  for  the  respondent.  Summary  proceed- 
ings can  be  instituted  against  corporations.  (2  R.  S.  [Edm. 
ed.],  529,  §  28;  3  R.  S.  [5th  ed.],  1106  [m.  p.  778],  §  11 ; 
Tidd's  Pr.,  12;  A.  and  A.  on  Corp.,  §  637;  McQueen  v. 
Mid.  Man.  Co,,  16  J.  R.,  7;  PondY.  H.  B.  B.  B.  Co.,  17 
How.  Pr.,  543 ;  Conroe  v.  Na;t.  Pro.  Ins.  Co.,  10  id.,  403 ; 
Crowley  v.  Pan.  B.  B.  Co.,  30  Barb.,  99 ;  OlooU  v.  Tioga  B. 
B.  Co.,  20  N.  T.,  210.)  The  adjournment  was  proper.  (2  R. 
S.  [Edm.  ed.],  532,  §  41 ;  1  Laws  1857,  chap.  844,  §  78,  p.  728  j 
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Sard  y.  Shipmcmj  6  Barb.,  621,  680 ;  People  v.  Ulrioh,  3 
Abb.  Pr.,  28,  29.)  The  affidavit  on  which  the  proceedings 
were  f onnded  was  properly  verified  before  a  notary  public. 
(Laws  1870,  chap.  741,  §  4 ;  Code,  §  66 ;  Laws  1868,  chap, 
189 ;  PecpU  v.  Dudley,  68  ^.  T.,  828.) 

Easl,  J.  This  is  an  action  to  recover  the  rent  of  certain 
premises  sitnated  in  the  city  of  New  York,  claimed  by  the 
plaintiff  to  have  been  leased  to  and  occnpied  by  the  defend- 
ant. For  the  pnrpose  of  proving  the  leasing,  occupancy  and 
liability  to  pay  rent,  the  plaintiflE  produced  the  summary  pro- 
ceedings taken  in  the  Eighth  District  Court  of  the  city  by  plain- 
tiff against  defendant  and  the  board  of  police  commissioners 
to  dispossess  them  for  the  non-payment  of  rent.  The  affida- 
vits alleged  the  leasing  of  the  premises  to  the  city  corporar 
tion,  the  occupation  by  the  corporation  and  by  the  board  of 
police  commissioners  as  xmder-tenants,  the  non-payment  of 
seven-quarters'  rent  which  had  become  due  and  payable,  a 
demand  of  payment  and  a  holding  over  without  permission 
after  default.  The  affidavit  was  sworn  to  before  a  notary 
public.  The  record  showed  that  on  the  return  day  of  the 
summons  the  city  corporation  did  not  appear;  that  the 
board  of  police  commissioners  appeared,  but  filed  no  counter 
affidavit;  that  by  consent  the  matter  was  adjourned  two 
days,  and  upon  the  adjourned  day  judgment  was  rendered 
that  plaintiff  have  possession,  etc.  Plaintiff  made  no  other 
proof  and  rested.  Defendant  then  moved  that  the  com- 
plaint be  dismissed,  on  the  ground  that  no  cause  of  action 
had  been  proven.  The  court  denied  the  motion,  and,  defend- 
ant offering  no  proof,  it  directed  a  verdict  for  the  plaintiff ; 
and  the  exceptions  of  the  defendant  to  these  rulings  of  the 
court  present  the  questions  to  be  considered  upon  this  appeaL 

The  daim  of  the  plaintiff  is  that  the  judgment  and  pro- 
ceedings in  the  District  Court  conclusively  establish  the 
defendant's  liability  for  the  rent.  This  daim  is  disputed  by 
the  defendant  upon  several  grounds,  which  I  will  consider 
separately. 


Opinloa  ^f  the  Com$»  ptr  XU»i%  JL 

1,  It  IB  said  tiiat  tlie  fitsfcute  authorizung  the  flummarjr  pco- 
Qsedingia  for  the  recovery  of  the  poBsesBioii  oi  prenuseB  does 
not  authorize  them  to  be  iostitated  against  oojporate  bediee; 
and  that  the  proceeding  proYea  upon  the  trial,  90  fsr  as  ibey 
relate  either  to  the  city  or  the  eooHi^  of  New  Yoxh,  wero 
therefore  coram  nonjtulice. 

The  Beyised  Statutes^  aa  amended  by  aectioB  2  of  chapter 
828  of  the  Lawa  of  1868^  pfovide  thiat  the  aaimaoDa  iseoed  in 
Buch  Bujnmary  proceeding  ehall  be  served  b(7  deli vering  to  the 
tenant  a  true  copy  thereof  and  at  the  same  time  showing  him 
the  original ;  or  if  soch  tenant  be  absent  from  his  plaee  ol 
residence^  by  leavmg  a  copy  theveof  at  sneb  plaee  with  some 
person  of  mature  1^  residing  upon  the  piiemiaes ;  and  if  no 
such  person  can  be  found,  then  further  proviaicB  is  made  for 
the  service.  The  claim  of  the  learned  counsel  for  the  defend- 
ant is  that  tiiese  provisions  as  to  the  servicesof  the  summons 
plainly  have  referent  to  natural  persons  only,  snch  as  ean 
have  an  actual  residence  and  be  absent  theiefroan  and  inca- 
paUe  of  being  founds  and  that  these  conditions  eansoot  be 
predicated  of  corporations. 

It  is  piX)V2ded  (2  R.  S^  778>  §  11)  thai  whenever  in  any 
statute  a  party  or  pexson  is  ref ened  to  or  descanbed,  bodies 
oorporate  shall  be  deemed  to  be  inchided  unless  it  be  other* 
wise  specially  provided^  or  unless  there  be  something  in  the 
subject  or  context  lepognant  to  sn^  oonstmction.  We  have 
no  reason  to  suppose  that  such  sonmiary  piocesdiii^  were 
not  intended  to  9pi4y  to  bodies  oorporate.  And  there  is  no 
reason  t^t  they  ^onld  not  ^^ly  to  theniy  and  there  is  no 
practical  difficulty  in  ezeouting  the  law  against  them.  l%e 
mode  of  serwoe  fin^  pointed  out  in  die  statute  is  to  be  used 
in  proceedings  against  bodies  corporate,  and  service  upon 
the  mayor  is  a  good  service  upon  the  corpoiwtion  in  a  ease 
liJce  this.  (Laws  of  1860,  chip.  879,  §  4;  Matter  ^ 
MoQmm  y.  Med.  Mum.  Co^  16  J.  B.,  5^;  A. 4;  A.  on  Oor^ 
§  637.) 

While  oorpovations  are  artificial  intangible,  invisible  beingB; 
yetiheyare  treated  in  various  statutes  and  decisions  aS;per 
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foafl^  ooeapaiita^  mlubttMrt%  oitizaiiA.  {B^ff\s^  amd  SMs 
jL  BmOroad  Ok  v.  Supr.  €f  Erisy  49  N.  T.,  93.)  The  cor- 
pwaiion  of  the  city  of  Nev  YoiJC  has  its  residenctd  within 
tike  tetritoxial  limite  of  ike  d^  and  ean  reside  nowhere  else, 
wd  haaee  it  en  ne^er  be  absent  fmm  the  eity.  Therefore, 
the  contingencies  ean  nerer  arise  when  service  npon  such  a 
eorporadon  can  b»  made)  except  in  the  manner  abore  men- 
tioned. Ample  provision  is  made  for  sernoe  of  the  summons 
lipoa  beih  aatiytal  and  artificial  persons,  and  there  is  nothing 
in  the  context  or  sabject-matter  of  the  act  whidh  shows  that 
it  was  the  iatentioB  to  exelnde  corporations  from  its  operation. 

9.  The  aHflgation  in  the  afidayit  aad  summons  was,  that 
ihe  defendants  were  the  tenants  of  the  premises  and  Oecnpied 
tbem  tkpongh  ihemaelTes  and  the  board  of  police  commis- 
ffoneca  aa  nnder-tenants.  The  snmmons  was  also  served  upon 
l3ie  board  of  police  oommissionera,  and  on  the  return  day 
tius  defeadant  did  not  appear^  bnt  the  boaard  of  police  commis- 
aioneiB  did  appear,  and  bjcomiBent  the  matter  was  adjonmed 
for  two  dajSb  It  is  now  claimed  that  this  adjournment 
ousted  the  justioe  of  his  jurisdiction  and  worked  a  disoon- 
^nanos  of  tibe  prooeeding,  and  that,  tiieref ore,  he  had  no 
right  to  proceed  in  the  cause  on  the  adjourned  day:.  The 
beard  of  police  oommisaioners  were  summoned  to  appear,  and 
they  had  the  rigkt  to  appear  and  contest  the  matt^.  They 
did  epi^ear  and  they  and  the  plaintiff  consented  to  the  adjoum- 
inent  Thia  defendant  suffered  default  and  hence  was  not 
there  to  be  heard  or  to  object  The  cause  could  not  pro- 
eeed  |ui  iigainst  it  until  it  was  ready  lor  trial  as  against  aH 
the  parties;  and  hence,  there  was  no  error  in  an  adjourn- 
ment by  the  consent  or  upon  the  request  of  the  other  parties. 
(2fi.&51«,$41;  Laws  of  1S67,  chap.  S44,  §  78.) 

8.  The  attdnTit  upon  which  the  summary  proceedings  were 
baaed  wns  sworn  to  befoie  a  notaty  public,  and  it  is  objected 
that  the  {Hiocoediligs  were  without  jniiadiction,  for  the  further 
reason  thtt  the  affidarit  was  not  sworn  to  before  the  clerk  or  his 
d^uty  as  required  by  duipteT  1S9  of  the  laws  of  1863.  But 
in  XilQ  (chap.  711,  §  4)^  it  was  p»vided  that  the  ^afltdaviti 
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used  in  eucli  proeeedings  may  be  taken  before  any  offloer 
authorized  by  law  to  take  affidavits''  This  affidavit  was 
used  to  institute  the  prooeedings^  and  aooording  to  coanmon 
understanding,  and  hence,  presumably  within  the  meaning 
of  the  l^islature,  was  used  in  the  proeeedings.  It  waSy  there- 
fore properly  taken  before  a  notary  public. 

It  is,  therefore,  clear,  that  the  justice  had  jurisdxctioii  of  Hie 
proceedings,  and  the  only  other  question  to  be  considered  is, 
as  to  the  conclusive  effect  of  the  adjudication  made  in  the 
proceedings. 

4.  When  a  matter  in  oontrovBrsy  between  parties  hasbeoi 
submitted  to  a  competent  judicial  tribunal,  its  decision  ih^eon 
is  final  between  the  parties  until  it  has  beai  reversed,  set 
aside  or  vacated ;  and  the  rule  of  re9  adfudioatOf  applies  not 
only  to  the  judgments  of  courts,  but  to  idl  judicial  determina- 
tions, whether  made  by  courts  in  ordinary  actions^  or  in 
summary  or  special  proceedings^  or  by  judicial  officers  in 
matters  properly  submitted  for  their  determinatioQ.  It  applies 
not  only  to  judgments  rendered  after  a  litigation  of  the  mat- 
ter in  controversy,  but  to  judgments  rendered  upon  default 
or  confession.  {Gates  v.  Preatariy  41  K.  Y.,  113 ;  ^ewt&n  v. 
Souchy  48  K  T.,  676.) 

The  statute  (2  R  S.  513,  §  28),  provides  that  a  tenant 
may  be  removed  from  the  demised  premises  when  he  holds 
over  after  any  default  in  the  payment  of  rent  and  a  demand 
of  the  rent  has  been  made,  and  a  three  days'  notice  in 
writing  requiring  the  payment  of  the  rent  or  the  posses- 
sion of '  the  premises  has  been  served.  The  landlord  must 
make  oath  of  the  facts  whidi  authorize  the  Temoval  of  the 
tenant,  and  the  magistrate  is  then  required  to  issue  his 
summons  describing  the  premises  and  requiring  any  person  in 
possession,  or  claiming  possession,  to  remove  frran  the  same 
or  show  cause,  on  a  day  named,  why  possession  shall  not  be 
delivered  to  the  landl<»rd.  (§§  29,  80.)  If  on  the  return 
day  no  sufficient  cause  be  shown  to  the  contrary,  the  magis- 
trate is  required  to  issue  his  warrant  to  put  the  landlord  in 
possession.     (§  33.)    If  the  person  proceeded  against  obeys 
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the  smmnoDfi  and  removes  from  the  pi*emises  before  the 
return  day,  he  can  appear  on  that  day^  and  show  the  fact  of 
his  removal,  and  then  no  warrant  can  be  issued.  If  it  is  not 
true  that  he  was  in  possession  or  claimed  possession  when  the 
snmmons  was  issued,  he  can  appear  and  show  that  for  canse 
why  a  warrant  should  not  issue  or  a  judgment  be  rendered 
against  him.  If  he  does  not  appear  at  all,  he  admits  the 
allegations  contained  in  the  affidavit,  and  the  magistrate  is 
bound  to  render  judgment  and  issue  his  warrant  against  the 
tenant  and  other  persons  in  possession  or  claiming  possession. 
(§  61.)  There  is,  therefore,  a  regular  judicial  proceeding 
instituted  by  service  of  process.  The  party  proceeded  against 
is  informed  of  the  claim  made  against  him,  and  he  is  called 
upon  to  contest  it  If  he  sufier  de&ult,  judgment  is  ren- 
dered  against  him.  That  such  a  determination  is  conclusive 
m  to  eyeiy  thing  upon  which  it  depends  cannot  weU  be 
doubted.  It  has  been  held  to  be  in  several  reported  cases. 
(  Yonkers  and  JV.  Y.  Fire  In%.  Co.  v.  Bishop^  1  Daly,  449 ; 
Kd^  V.  Wwrd,  16  Abb.  Pr.  R,  98;  P<ywer9  v.  Fi%,  42 
How.  Pr.,  352 ;  Sage  v.  Hwrpmdiihg^  49  Barb,  166 ;  WUU 
V.  Coaiswortliy  6  N.  Y.,  187 ;  SwpeftimoTB^  etc,  v.  Briggsj  2 
Denio,  26,  33 ;  Ihmarest  v.  Dar^,  82  N.  Y.,  281,  290.) 

It  is  said  that  these  proceedings  can  only  be  instituted 
against  a  party  in  possession  or  claiming  possession  of  the 
demised  premises.  This  is  undoubtedly  so.  But  here  the  affi- 
davit shows  that  the  defendants  hired  and  possessed  the 
premises,,  that  the  specified  amount  of  rent  had  become  due, 
and  had  been  demanded,  and  that  the  defendants  had  not  paid 
the  rent  or  sorrendered  the  possession  of  the  premises.  The 
same  facts  are  recited  in  the  summons  served  upon  the  defend- 
ants. They  are  the  facts  required  by  the  statute  to  bo 
alleged  aa  the  basis  of  the  proceedings,  and  the  defendants 
by  their  default  admitted  them  to  be  true. 

Ko  error  was  therefore  committed  in  the  Supreme  Court, 
and  the  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  Allen  Butlek  et  al.,  Executors,  etc.,  Eespondents> 
V.  William  Speague  et  al.,  Eespondents,  J.  R  Vieolet, 
Petitioner,  etc.,  Appellant. 

The  Arm  of  Y.  A  B.  confiignecl  their  gooia  to  Ae  firm  of  H.,  8.  A  Co., 
commission  merchants,  for  tale.  Y.  agreed  with  H.,  8.  ik  Go.  to  secvm 
advances  made  to  bis  firm  by  keeping  on  deposit  with  tbem  funds  sqfi- 
cient  for  that  purpose.  He  had  then  standing  to  hlB  individual  credit 
150,000.  He  thereafter  drew  drafts  and  made  deposits,  and  statements 
of  the  account  were  made  to  him  from  time  to  time,  in  which  he  was 
allowed  interest  on  the  credits  aa^l  charged  interest  on  the  debits. 
Y.  &  K  received  advances  at  times  larger  than  the  balance  due  Y. 
H.,  8.  &  Co.  suspended,  owing  Y.  |18,645.26.  Y.  &  B.'s  account  was 
closed  and  any  balance  paid.  A  receiver  was  appointed  of  itie  property 
of  H.,  8.  &  Co.  Y.  moved  that  the  receiver  be  required  to  pay  him  the 
balance  so  due,  ob  the  ground  that  it  was  a  special  deposit  in  the  haads 
of  the  receiver.  MM,  that  the  motion  was  properly  denied;  that  the 
receiver  had  no  property  which  belonged  to  Y.,.  or  upon  which  he  had 
a  legal  or  equitable  lien;  and  that  he  was  simply  a  creditor  of  the 
insolvent  firm  with  no  more  right  to  the  specific  amount  of  his  claim 
tlian  any  other  creditor. 

Also  hdd,  that  even  if  Y.  had  shown  that  he  made  a  special  deposit,  he 
could  only  recover  it  in  case  he  found  the  same  money  in  the  hands  of 
the  receiver,  or  property  in  which  it  had  been  wrongfully  invested  or^ 
which  had  been  wron^ully  substituted  for  it;  that  if  wrongfuUy  con- 
verted by  H.,  8.  ft  Co.  the  only  claim  d  Y.  against  the  insolvent  estate 
was  that  oi  a  creditor. 

(Argued  Jime  6, 1876;  decided  June  18, 1876.) 

Appeal  bj  J.  S.  Yirolet  from  an  order  of  the  Genaral  TenD 
of  the  Supreme  Court  in  the  aecond  judicial  department,  affirm- 
ing an  order  of  Special  Term  denying  a  motion  to  con&m  a 
x«f eree'8  report. 

Said  Yirolet  moTed,  upon  a  petition,  £or  an  oider  directing 
the  receiver  of  Hoyt,  Spragae  &  Go.  to  pay  over  to  him  from 
the  afisets  in  his  hands,  as  raoeiver,  the  sum  of  $18,545.9C. 
,  A  reference  waa  ordered,  the  referee  to  take  proof  of  the  facta 
and  report  the  same  with  hifi  condntiona  of  law.  The  reforae 
reported  in  favor  of  the  petitioner.  The  facte  fonnd  by  him, 
and  other  material  facts,  are  sufficiently  atated  in  the  opinion. 
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James  MoKe^n  for  the  appellant  Money  loaj  be  the  aab- 
jeot  of  the  ordinary  oontract  of  pledge*  (Story  on  BaiL,  342, 
§  890 ;  Voffk.  Alan  y.  Am.  N<U.  Bk.,  62  N.  Y^  1,  8,  9 ;  ^ 
*  foHe  Sayres,  6  Yes.,  169 ;  Byron,  r.  Brumdreik^  L.  B., 
16  Eq.  Ca«.,  475 ;  HorUm  v.  Morgan,  19  N.  Y.,  170 ;  Nowm 
r.  Prime,  4  J.  Oh.,  491 ;  7  id.,  88;  Kimberly  v.  Patchm,  19 
K.  Y.,  880.)  The  fund  claimed  was  deposited  for  a  Bpeeial 
pnrpose  and  therefore  clothed  with  a  trust.  {Toovey  y.  Mitne, 
8  B.  &  Aid.,  683 ;  EAvoofrde  v.  Qlyn  [1859],  L.  J.,  28  Q.  B., 
pt  2,  359;  Am.  L.  Caa.,  520;  MeDmm^y.  DdaeuSy  10 
Eobt.  L.  R,  487.) 

Cfeo.  C.  SoU  for  the  respondents.  The  liability  of  Hoyt, 
Spragne  &  Co.  to  Mr.  Yirt^t  was  the  same  as  that  of  banker 
to  depositor.  (Morse  on  Banking,  26,  89 ;  JEtna  J^at.  Bh.  v, 
Fowrth  Nat.  Bh.,  46  N.  Y.,  82 ;  Watts  v.  ChrisHe,  11  Beav., 
846 ;  Be^  v.  BvU,  12  Wend.,  604 ;  Ladm  y.  Hart,  4t  Wend., 
683 ;  lindley  on  Part.  [8d  ed.],  1168  ;  In  re  FrankKn  Bk.^ 
1  Paige,  249 ;  Chapman  y.  WhitSj  6  N.  Y.,  412 ;  Marsh  v. 
Oneida  Cent.  Bk.,  34  Barb.,  296.) 

Eabl,  J.  The  petitioner,  Yirolet,  prior  to  August,  1868, 
had  been  engaged  in  the  business  of  manufacturing  oil- 
cloth, and  consigned  his  goods  to  Hoyt,  Sprague  &  Co.,  for 
sale  upon  commission.  In  that  month  he  formed  a  copartner- 
ship with  W.  J.  Bruen  for  the  same  business,  and  the  firm 
continue  to  consign  their  goods  to  Hoyt,  Sprague  &  Co.,  as 
their  factors.  About  October  1, 1868,  Yirolet  contemplated 
a  yisit  to  Europe  and  an  absence  of  some  considerable  time 
from  this  country,  and  wished  to  make  some  arrangement 
with  Hoyt,  Sprague  &  Co.  for  advances  to  his  firm  during 
his  absence,  if  they  should  be  required.  He,  accordingly, 
went  to  them  and  proposed  to  le^ve  on  deposit  with  them, 
and  from  time  to  time  to  deposit  with  them,  funds  sufficient 
to  secure  them  for  any  advances  which  they  might  make  to 
his  firm.  At  that  time  he  had  standing  to  his  credit  in 
account  with  them  upwards  of  $50,000.  He  went  to  Europe 
—  Vol.  XXL       60 


894  BuTLBB  6t  eL  9.  Spragub  ot  al.  [Jiinfe, 

Opinion  of  the  Ooort,  per  Eabl,  J. 

and  remained  there  about  five  yearsi  and  daring  that  dzne  he 
drew  drafts  on  them  and  made  deposits  with  thesr.  from 
time  to  time,  and  the  balance  dne  him  was  constantly  vary- 
ing, sometimes  being  quite  smalL  They,  from  time  to  time, ' 
rendered  him  statements  of  his  aoooonts,  in  which  they 
allowed  him  interest  on  his  credits  and  charged  him  interest 
on  his  debits.  In  October,  1873,  they  suspended  and  became 
insolvent,  then  owing  him  $18,545.26,  the  balance  due  him 
upon  his  account.  The  firm  of  Yirolet  and  Bnien  had  eon- 
signed  their  goods  to  Hoyt,  Spragae  &  Co.  for  sale  upon 
commission,  and  had,  from  time  to  time,  received  advances, 
sometimes  to  an  amount  larger  than  the  balance  at  the  time 
due  Yirolet  from  them,  and,  after  their  suspension,  the 
firm  paid  them  any  balance  due  from  it.  A  receiver  was 
appointed  in  this  action  of  the  property  of  Hoyt,  Sprague  & 
Co.,  and  Yirolet  nuule  a  motion  to  compel  the  receiver  to  pay 
him  the  balance  above  stated,  on  the  alleged  ground  that  the 
money  was  a  special  deposit,  and  must  be  treated  as  in  the 
possession  of  the  receiver,  and  he  complains,  upon  this  appeal, 
that  he  had  thus  far  been  wrongfully  defeated  in  his  appli- 
cation. 

It  seems  quite  dear  that  he  was  simply  a  creditor  of  the 
insolvent  firm.  He  kept,  on  general  deposit  with  them,  a 
certain  amount  of  money,  for  which  they  became  indebted 
to  him.  It  was  not  understood  that  they  were  to  keep  on 
hand  the  same  money,  or  any  particular  money  or  property. 
It  must  have  been  the  understanding  that  they  could  use  it,  as 
they  allowed  him  interest  for  his  credits.  The  account  with 
him  was  a  debt  and  credit  account,  interest  being  allowed 
on  one  side  and  charged  on  the  other.  They  had  the  right  to 
do  what  they  chose  with  the  money,  and  the  balance  due 
from  them  to  him  was  to  be  their  security  for  sums  which 
they  might  advance  to  his  firm.  They  were  not  to  be  secured 
by  keeping  the  identical  money,  but  by  the  balance  of 
account  due  him.  When  they  suspended  they  had  no  money 
which  he  had  placed  in  their  hands,  and  nothing  which 
represented  that  money.     Hence  there  is  no  authority  for 

I  - 
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holding  that  lie  could  daim  a  preference  over  other  creditors 
of  the  insolvent  firm.  The  receiver  had  no  property  which 
belonged  to  him,  and  none  upon  which  he  had  either  a  legal 
or  equitable  lien.  He  had  no  more  right  to  the  specific 
amount  or  fund  claimed  by  him  than  any  other  creditor.  {^Ths 
Matter  of  ths  FrwnJdm  Bcmh,  1  Paige,  249 ;  Chapman  v. 
WhiU,  6  N.  T.,  412.) 

If,  however,  he  had  been  able  to  show  that  he  had  made 
special  deposits  with  the  insolvent  firm  for  the  purpose  men- 
tioned, he  would  have  been,  upon  the  facts  proved,  in  no  better 
condition.  In  that  case,  if  he  had  found  the  same  money  in 
their  handB,  or  property  in  which  they  had  wrongftilly 
invested  it,  or  which  they  had  wrongfully  substituted  for  it, 
he  could  have  claimed  it,  and  his  right  to  it  would  have 
been  recognized.  {Cook  v.  TvJUsy  18  Wal.,  832 ;  Clark  v. 
Ijselmj  21  id.,  360 ;  Van  Alen  v.  Amerioan  NaL  Bankj  52 
N.  Y.,  1.)  But  here  he  has  not  found  the  same  money 
deposited  by  him,  and  he  has  not  shown  that  it  is  represented 
by  any  of  the  property  which  went  into  the  hands  of  the 
receiver.  If  they  wrongfully  converted  the  money  therefore, 
his  only  claim  against  the  insolvent  estate  is  that  of  a  creditor 
on  a  footing  of  equality  with  the  other  creditors. 

The  order  must  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  thb  Matieb  of  thb  Pehtiok  07  the  Ssookd  i  ^q  395 
AvENUB  Methodist  Episcopal  Ohuboh  to  Vacate  ak  :  167  486 
Assessment. 

A  municipal  corporation  seeking  to  affect  property  witliin  its  Jurisdiction 
by  taxation,  or  proceedings  in  the  nature  thereof,  must  produce  egress 
power  therefor  in  legislatiYe  enactment,  and  must  show  that  it  has 
strictly  followed  aU  the  legal  requirements. 

Where  a  power  is  granted  by  legislative  enactment,  with  a  proviso 
annexed,  the  enactment  is  to  be  read  as  if  no  more  power  was  ever 
given  than  Is  contained  within  the  terms  or  bounda  of  the  proviso. 
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The  power  of  the  corporation  of  tbe  city  of  £(ev  York  to  wtfBM  for  local 
improyements  all  property  benefited  thereby  is  limited  by  the  provision 
in  the  act  of  1840  (§  7,  chap.  826,  Laws  of  1840)  prohibiting  an  assess- 
ment exceeding  half  the  valne  of  the  property,  as  viihied  by  the  general 
tax  aasetting  officers,  and  can  only  b«  exercised  aa  to  property  whfek 
has  been  previously  valued  by  said  officers,  and  then  on^  to  an  amoiwi 
not  greater  than  half  the  value  named  by  them.  (IUfallo  and 
Andews,  JJ.,  dissenting.) 

This  proviso  applies  as  well  to  prox>erty  of  religions  corporations  used  for 
religious  purposes  on  whidk,  as  it  is  exempted  from  taxation,  the 
assessors  of  the  ward  are  not  required  by  law  to  make  a  valuation  aa  %9 
other  property.    (Rapallo  and  Andbbws,  JJ.,  dissenting.) 

Accordingly,  A^  (Rapallo  and  Andrews,  JJ.,  dissenting),  where, upon 
a  motion  to  vacate  an  assessment  upon  such  property,  it  did  not  appear 
that  there  was  an  assessment  roll  made  by  the  tax  coi^nissioner  and 
deputy  upon  which  the  proper^  tq^pearo^i  "vvt^  •  valuation  attached, 
that  the  assessment  was  illegal  and  void. 

Aiso,  held,  that  the  acts  of  1874  (chaps.  812  and  818,  Laws  of  1874)^ 
providing  that  no  assessment  for  a  local  improvement  shaQ  be  vacated 
for  an  omission  in  the  perfbnnance  of  any  official  duty,  or  !n  carrying 
oat  the  details  of  a  law  or  ordinance^  or  for  any  defect  in  authority,  or 
for  any  irregularity,  did  not  apply,  as  it  was  not  simp^  a  def ect»  omis- 
sion or  irregularity,  but  a  total  absence  of  power;  and  thait,  therefore^ 
the  assessment  was  properly  vacated. 

Inre  Metihodist  Bpiseopal  (7  AwvA  (6  Hun,  440)  reversed. 

(Argued  June  6, 1876;  decided  June  18, 1876.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  reversing  an  order  of 
Special  Term,  vacating  assessments  for  paving  One  hundred 
and  nineteenth  street  from  Third  avenue  to  Avenue  A,  and 
for  paving  Second  avenue  from  EightjHsixth  to  One  Hundred 
fmd  Twenty-fifth  streets,  in  the  ciljy  of  Kew  York.  (Eeported 
below,  5  Hun,  442.) 

The  petitioner  is  a  religious  corporation,  and  the  lota 
assessed  are  owned  and  used  by  it  for  public  worship. 

The  application  to  vacate  Uieasaesamant  wasnuule  upoiu  thl^ 
gpoond  that  ao  valuation  was  ever  pot  upon  the  propertj  in 
the  assessment  roll  by  the  general  tax  assessing  officers,  and 
that,  therefore,  the  assessments  in  question  were  ^lore  tl^a 
one-half  the  amount  of  the  assessed  valuatioa,  aad  so  void 
under  the  aot  chapter  836,  Laws  of  1840,  section  7. 
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Jdexcmder  JB.  Johnson  for  the  appellant.  No  yalnation 
having  been  jdaeed  npon  petitionei^s  land  by  the  tax  comm)»< 
fikxnera  or  their  d^mties,  the  aaeoeaBiEent  ia  void.  (Laws  1840, 
chap.  326,  §  7;  Lam  185»^  ehap.  302,  §  2;  i^i  r^  FaJmor,  81 
How.,  42;  ir««.  Bk.  of  Ohewwmg  v.  Ehnira,  68  N.  T.,  4»; 
Tvrfier's  Coie,  19  Abb^  149 ;  Fir^t  Preah.  Chwrck.  v.  C% 
cf  Fort  WayM,  96  Ind.,  888;  4  U,  8.  Dig.,  491  [1873]; 
Voorhees  v.  ^*.  of  U.  &,  10  Pct^  449;  Proaoor  v.  -SVoor,  6 
Barb.,  608.)  Where  peraoBs  are  to  be  diveated  of  their  prop- 
erty by  statute,  the  direetioBs  of  the  statute  must  be  strictly 
foUowed.  {Whitney  v.  Thomas^  23  N.  T.,  286;  WesifiddY. 
Preston^  49.id.,  849 ;  BowM  v.  Buffalo,  16  id.,  612 ;  Sh(»rp 
V.  Spier,  4  HxH,  76,  92 ;  Palmer  v.  Lcnorenee,  6  Lang.,  282 ; 
Doughty  v.  Hope,  8  Den.,  594;  Henderaon  v.  BaUimere,  8 
Md.,  362.)  The  laws  of  1872  and  1874  cannot  be  held  to 
impose  the  assessm^Qts  on  petitioner's  property.  {Demny  v. 
MaUoori,  2  AL,  861;  Ndaon  v.  B&mUree,  28  Wis.,  867; 
Chriffin  v.  OwimmgJiam,  20  Qrat,  81 ;  Mayor,  eto.,  v.  j5bm^ 
26  Hd.,  194 ;  MoDaaUd  v.  OarrM,  19  HL,  226.) 

c/i  ^.  i^eoZZ  for  the  respondent.  The  omission  of  the  tax 
commissioners  to  valne  the  lots  sought  to  be  assessed  fnmishea 
no  ground  for  vacatii^g  the  assessments.  (2  Laws  1872,  chapw 
880,  §  7,  p.  1416 ;  Laws  1874,  chapw  313,  p.  366 ;  In  re  Meyer^ 
80  jr.  T.,  604 ;  In  re  Yam^AMbJoerp^  66  id^  261 ;  Zennon  v. 
Mayor,  eto.y  66  id,,  361.) 

FoLGEB,  J.  The  appellant  concedes,  and  it  may  be  assumed, 
that  its  property  was  not,  by  any  express  provision  of  law, 
exempt  from  an  assessment  of  the  nature  of  the  one  in  ques- 
tion. If  the  manner  of  laying  the  assessment  upon  that 
property,  was  in  accordance  with  law,  the  appellant  may  not 
escape.  Whether  it  was  or  not  depends,  in  the  first  place, 
upon  whic^  party  to  tihe  controversy  has  the  substantial  affir- 
mative upon  it.  If  the  appellant  is  required  to  estabHsh, 
that  the  city  has  exceeded  the  Bmit  of  one-half  the  vahiation 
placed  upon  its  'property  by  tixe  officers  authorized  to  make 
valuation,  the  appellant  is  unable  to  do  so,  for  where  no  valu- 
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ation  has  been  made,  any  snm  assessed  cannot,  in  strictness, 
be  said  to  exceed  one-half  of  the  valuation  made.  But  the 
substantial  affirmative  is  not  upon  the  appellant.  It  is  a  rule, 
that  the  municipalitj  which  seeks  to  effect  the  property 
within  its  jurisdiction,  by  taxation  or  proceeding  in  the  nature 
thereof,  must  produce  express  power  therefor  in  legislative 
enactment,  and  must  show  that  in  its  attempt  to  tax,  it  has 
strictly  followed  all  the  legal  requirements.  It,  seems  then, 
that  the  substantial  affirmative  is  upon  the  dty.  It  does, 
indeed,  upon  the  concession  and  assumption  above  noted, 
have  the  abstract  power  to  assess  the  property  of  a  religious 
corporation,  used  for  religious  purposes,  inasmuch  as  it  has 
tiie  power  to  assess  for  a  local  improvement,  aU  property 
benefited  thereby  which  is  not  exempted  from  assessment 
But  there  is  a  limit  to  that  power,  in  the  amount  to  which 
it  may  carry  its  assessment.  It  may  assess  up  to  one-half  the 
value  placed  upon  the  property  by  certain  of  its  officers.  To 
justify  its  assessment  in  this  case,  it  must  show  that  it  has  kept 
within  that  limit ;  that  it  has  not  assessed  more  than  one-half 
the  value.  It  cannot  show  that,  without  showing  what  was 
the  value  named  by  those  officers.  This  it  cannot  do,  for  no 
value  has  been  placed  upon  it  by  them.  Practically,  it  is  as 
if  the  law  authorized  the  city  to  assess,  upon  the  basis  of  a 
prior  existing  assessment  roll,  and  not  to  exceed  in  the  assess- 
ment put  upon  any  piece  of  property,  an  amount  equal  to 
one-half  the  valuation  placed  upon  that  piece  in  that  prior 
assessment  rolL  If  there  be  no  assessment  roll  at  aU,  or  no 
roll  upon  which  appears  that  piece  of  property,  with  a  valua- 
tion attached  to  it,  how  can  the  city  make  it  appear  that  it 
has  kept  within  the  power  given  to  it  by  law ! 

It  is  a  power  given,  with  a  proviso  annexed.  The  demand 
of  the  proviso  must  be  answered,  as  a  prerequisite  to  a  legiti- 
mate exercise  of  the  power.  The  city  is  unable  to  show  that 
demand  answered,  for  the  reason  that  the  facts  do  not  exist 
by  which  the  extent  of  the  demand  may  be  measured.  The 
respondent  claims  that  it  does  not  appear,  that  there  was  not 
a  valuation  before  the  term  of  five  years  before  the  triaL    But 
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it  has  not  proyen  that  there  was.  It  is  apparent  that  the  case 
proceeded  npon  the  tacit  assumption,  that  there  had  never  been 
a  yalnation  pnt  upon  the  lots  by  the  ward  assessors  or  by  their 
sacccessors. 

In  the  second  place,  however,  if  this  limitation  was  not 
intended  to  apply  to  such  a  case  as  that  of  the  appellant,  then 
a  liability  to  the  assessment  may  exist.  It  is  said  that  the  pro- 
vision, limiting  the  amount  of  assessment  to  one-half  the 
valuation  fixed  by  the  tax-assessing  officers,  could  not  have 
been  meant  to  apply  to  a  case,  in  which  those  officers  were 
not  required  by  law  to  make  a  valuation.  The  difficulty  in 
assenting  to  this  idea  is,  that  it  does  not  take  a  correct  notion 
of  the  extent  and  character  of  the  power  given.  A  proviso 
in  a  grant  or  enactment,  is  something  taken  back  from  the 
power  first  declared.  The  grant  or  enactment  is  to  be  read, 
not  as  if  the  larger  power  was  ever  given,  but  as  if  no  more 
was  ever  given  than  is  contained  within  the  terms  or  bounds 
of  the  proviso.  The  authority  to  the  city,  in  the  purview  of 
the  proviso,  is  no  more  than  to  assess  for  local  improvements 
all  property  benefited  thereby,  when  that  property  has  been 
previously  valued  by  the  general  tax  assessing  officers,  and 
then,  not  to  an  amount  greater  than  half  the  value  named  by 
them.  Said  the  legislature  to  the  city,  this  and  no  more :  you 
may  assess  any  piece  of  property  for  local  improvements 
one-half  of  the  value  placed  upon  it  by  certain  of  your  offi- 
cers. A  valuation  previous  to  assessment  thus  becomes  the 
chief  basis  of  the  power  to  assess  at  alL  It  would  be  an 
interpolation  in  the  act  to  insert,  as  a  further  declaration :  if 
those  officers  have  made  no  valuation,  then  you  may  assess 
at  your  discretion.  It  would  be  more  than  is  found  in  the 
language  of  the  act,  and  more  than  can  be  fairly  implied  from 
it.  The  correct  conclusion  is,  that  the  draftsman  of  the  law 
overlooked  the  fact  that  some  property,  by  reason  of  exemp- 
tion from  general  taxation,  would  not  be  valued  at  all.  If 
this  act  read  in  terms:  the  dty  may  assess  for  local  improve- 
ments  all  property  which  has  been  valued  by  tax  commis- 
sioners, not  to  exceed  one-half  of  the  valuation  given  to  it 
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by  them,  there  could  be  no  implication  therefrom  that  prop- 
erty not  valued  might  be  aflflefifled.  Yet,  the  true  office  of 
the  proviso  in  this  act,  is  to  reduce  the  meaning  of  the  latter 
to  just  those  terms. 

In  the  third  place,  it  is  to  see,  whether  there  is  other  legisla- 
tion than  liiat  already  noticed,  which  affects  the  question.  It 
is  not  contended  that  there  is  any,  adverse  to  the  appellaat, 
unless  it  is  found  in  the  acts  of  1874  (Laws  of  1874,  chap. 
812,  p.  366  ;  id.,  chap.  313,  p.  366).  It  is  there  provided  that 
no  assessment  for  a  local  improvement  ah^  be  vacated;  fiist: 
For  the  omission  of  any  officer  to  perform  any  duty  imposed 
npon  him ;  second :  For  any  defect  in  the  authority  of  any 
department  or  officer  to  perform  any  duty  imposed  upon  him ; 
third :  For  any  omission  to  carry  out  the  detail  of  any  law  or 
ordinance;  fourth:  For  any  irregularity,  unless  the  ease  be 
one  of  fraud,  or  an  assesament  for  repaving;  and  that  all 
property  benefitted  by  a  local  improvement  shall  be  liable  to 
an  assessm^t  therefor,  notwiih§tanding  omission,  defect  in 
authority  or  irregularity.  The  matter  alleged  by  the  appel- 
lant is  not  an  irregularity,  it  is  lack  of  fundamental  power;  it 
is  not  an  omission  to  earry  out  the  detail  of  a  law,  it  is  the 
total  want  of  authorizing  law ;  it  is  not  adefect  in  the  authority 
to  perform  a  duty  imposed,  which  supposes  an  official  obli^ 
tkm  without  power  adequate,  but  it  is  a  esse  of  no  power 
given  because  no  duty  is  imposed ;  il  is  not  an  omissfton  to 
perf onn  a  duty  imposed,  but  a  case  where,  as  last  said,  tibere  is 
no  duly  created. 

There  is  a  legislative  c^mts  omiwm*  We  have  no  reason 
to  suppose,  that  the  legislature  would  have  purposely  withheld 
from  the  oity,  iiie  power  to  assess  such  propeaiy  for  such 
object  It  did  ndt,  however,  by  the  terms  of  the  statute  make 
a  grant  of  it.  As  liie  power  may  not  be  eseercised  without  an 
»press  granty  we  must  hold  that  the  city  may  not  exert  it 

The  order  of  ike  GkoMral  Term  skovld  be  reversed,  and 
that  of  the  Speciid  Term  affiimed. 

AU  conoor,  except  IUf<u«lo  and  Andiows,  JJ.,  disaentu^. 

Ordered  accordingly. 
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Eleanor  E.  Brandow,  Executrix,  etc.,  Appellant,  v.  Abram 

W.  Braistdow  et  al.,  Respondents. 

Tile  will  eft  B.  gwre  to  bis  wife  all  fats  Teal  imd  peTBonaA  'eatate  dunng  lier 
life,  she  to .pr<Hride  and  eave  for  their  chfldrea  until  (hey ^uime. of  %c^, 
and  directed  that  after  her  death  "  all  the  real  estate  which  may  be 
found  **  should  be  divided  among  the  sons  and  the  personal  estate 
among  the  daughters.  The  widow  died  before  the  children  became  of 
age.  In  an  action  brought  to  charge  tliesuppovt  Of  all  the>children,  after 
4he  death  of  the  widow,  upon  the  real-ealato,  h^,  that  'the  proridion  for 
the  support  of  the  children  terminated  at  the  death  of  the  widow,  and, 
thereupon,  the  sons  became  entitled  to  a  division  of  the  real  estate 
remaining;  and  that  the  same  was  not  chargeable  with  the  support  of 
'the  daoghtera. 

(Argued  June  5,  1876;  decided  June  13,  1876.) 

Appeal  from  order  of  the  Gbeneral  Term  (of  i;lie  Supreme 
Oonrt,  in  1;lie  tliiid  judicial  tdepartment,  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court,  on 
trial  at  Special  Term.    (Reported  below,  4  T.  <&  C,  385.) 

This  action  wb«  brought  by  plaiiitiff,  ae  executrix  of  the 
•will  of  Kicholaa  Brandow,  deceased^  to  recover  moneys  alleged 
to  have  beai  expended  by  ihe  teetalor,  m  gnardion  ior  the 
infant  children  of  OLucafi  £.  firandow,  and  iincaae  there  were 
DO  moneys  to  pay  the  eame  to  dhat^  die^yment  upon  the 
real  estate  left  by  said  Lueas.  The  facte,  as  found  by  the 
court,  are,  in  subatance,  as  follows : 

Lucas  E.  Brandow  died  March  15, 1809,  leaving  a  last  will 
and'testatment,  the  material  dauae  in  which  was  as  follows: 

^^In  the  second  place,  after  my  debts  and  funeral  expenaes 
are  paid,  I  do  hereby  will,  in  trasty^to  imy  wife  Elizabeth,  all 
tny  property,  both  personal  and  real,  whatsoever. and  where* 
soever  during  her  lifetime ;  in  considemtion  of  which  it  shall 
be  her  duty  to  care,  provide  and  'educate  our  children  until 
they  are  of  age.  jiftsr  her  death  all  the  real  estate  which 
may  be  found  is  to  :be  divided  equally  among  my  sons;  and 
all  my  "personal  property  wfabh  shall  be  found  then  shall  :fae 
equally  divided  among  my  daughters." 
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He  left  him  surviving  hia  widow  Elizabeth  and  eight  minor 
children,  four  sons  and  four  daughters. 

He  owned  a  lai^  farm,  the  premises  described  in  the  com- 
plaint, and  considerable  peraonal  property. 

The  will  was  admitted  to  probate,  and  Elizabeth  Brandow, 
the  widow,  and  said  Nicholas  Brandow  were  appointed 
administrators  of  the  estate,  with  the  will  annexed.  They 
qualified  as  such  and  entered  upon  the  discharge  of  their 
duties.  An  action  was  brought  in  May,  1859,  in  behalf  of 
Elizabeth,  to  obtain  a  construction  of  the  will,  and  the  General 
Term  of  the  Supreme  Court,  in  that  action,  decided  that  it 
gave  her  a  life  estate  in  and  to  the  whole  real  and  personal 
estate,  and  authorized  her  to  use  so  much  of  the  said  estate, 
both  real  and  personal,  over  and  above  the  annual  income 
thereof,  as  may  be  necessary  for  the  maintenance  and  educa- 
tion of  the  said  children  during  their  minority.  Elizabeth 
took  charge  of  the  children  and  all  the  real  and  personal 
estate ;  provided  for,  educated  and  maintained  the  children, 
and  carried  on  the  farm — using,  selling  and  disposing  of  so 
much  of  the  property,  as  was  necessary  for  such  purposes^ 
from  the  death  of  Lucas  in  1859,  and  executed  and  performed 
the  duties  imposed  upon  her  under  the  trust  created  by  the 
will  until  March  10,  1861,  when  she  died.  Upon  her  death 
Nicholas  Brandow,  the  surviving  administrator,  who  was  the 
brother  of  Lucas  and  the  uncle  of  the  children,  took  upon 
himself  the  execution  of  the  trust.  He  took  possession  of 
and  carried  on  the  farm,  received  its  rents,  issues  and  profits, 
provided  and  maintained  aU  the  children  together  upon  the 
homestead;  he  paid  for  their  clothes  and  schooling  and 
expended  moneys  in  their  behalf  as  a  family.  These  expendi- 
tures were  made  by  him  in  good  faith,  and  under  the  belief 
that  he  was  the  proper  and  legal  guardian  of  the  children, 
and  that  it  was  his  legal  duty  as  such,  and  afi  administrator, 
and  under  the  t^ms  of  the  will,  to  maintain,  provide  for  and 
educate  the  children ;  said  Nicholas  thus  acted  for  the  infants 
from  the  death  of  Elizabeth  until  the  5th  day  of  August, 
1863,  when  he  resigned  his  trust  to  Burton  G.  Morss,  who,  on 
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that  day,  was  appointed  general  guardian  for  the  infants.  All 
matters  pertaining  to  the  infants,  their  lands,  personal  property 
and  maintenance,  were  thereupon  settled  bj  and  bet^reen 
Nicholas  Brandow  and  the  general  guardian,  and  all  property 
in  his  hands  was  turned  over  to  the  latter,  excepting  that  the 
claims  above  stated  were  left  unsettled,  ](f icholas  supposing 
them  to  be  proper  charges  in  his  account  as  administrator  of 
the  estate  of  Lucas,  and  for  this  reason  were  not  presented. 

On  the  28th  day  of  September,  1867,  a  final  accounting  was 
had  before  the  surrogate  in  the  estate  of  Lucas  E.  Brandow, 
deceased.  The  account  rendered  at  that  time  by  Kieholas 
Brandow,  as  administrator,  contained  the  items  of  expenditure 
above  specified ;  the  general  guardian  Morss  objected  to  these 
items,  on  the  ground  they  were  not  proper  items  to  be  included 
in  the  said  account ;  that  they  were  charges  against  the  heirs 
and  not  the  estate.  Thereupon  said  items  of  expenditures  were 
taken  out  and  a  decree  was  entered  closing  up  and  settling 
said  estate,  exclusive  of  the  said  items ;  and  Morss  agreed,  in 
oonsideration  of  the  withdrawal  of  said  claims,  that  he  would 
pay  to  Nicholas  the  amount  so  expended  by  him  out  of  any 
funds  or  property  in  his  hands  belonging  to  the  said  infants. 
The  personal  property  belonging  to  the  estate  of  Lucas  was 
all  exhausted  in  the  course  of  administration^  and  there  was 
no  personal  property  in  the  hands  of  the  general  guardian,  or 
otherwise,  belonging  to  said  infants  from  which  to  pay  the 
plaintifPfiT  claim. 

As  conclusion  of  law  the  court  found  that  plaintiff  was 
^ititled  to  judgment  as  asked  in  the  complaint. 

James  B.  Olney  for  the  appellant.  The  title  to  the  real 
estate  vested  in  the  testator's  sons,  subject  to  the  life  estate  of 
the  widow,  and  the  execution  of  the  special  power  in  trust  in 
favor  of  all  the  infants.  (1  Edms.  Stat,  684,  §  95 ;  Sterreche 
V.  Diekmsofij  9  Barb.,  516;  4  Kent,  818,  319;  4  East,  4^11'; 
8  Bur.,  1446 ;  11  J.  R,  171 ;  8  Sandf.,  555  ;  Smdth  v.  Bawmj 
86  N.  Y.,  88 ;  Adams'  Eq.  [6th  ed.],  105 ;  1  Spence  Ong. 
Jur.,  chap.  81.)    The  power  in  trust  survived  the  widow,  .«ind 
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Hie  court  will  execAte  it  {Dommich  y.  Sagre^  3  Sandf.,  555 ; 
3  J.  Ch,,  15  6  Barb.,  190;  14  J. It,  637^  Wil.  Eq.  Jur.,  8*; 
1  Edm.  Stat.,  684,  ^8(5,  §  1 00.)  The  infants  are  entitled  to  the 
Vhole  esi^te  for  their  sbpport  ahd  maintenance  diirii^ 
minority.    (4  K  Y.  S.  C,  S8T.) 

-ff .  H.  King  for  the  respondents.  The  tmet,  as  to  the  sn^ 
{>ort  and  maintenance  of  the  children,  continned  only  nntil  the 
death  of  the  widow.  (3  R  8.  [Sth  ed.],  157,  §  22 ;  8d.,  22,  § 
87 ;  id.,  2,  §  S ;  "HM&y  v.  James^  16  Wend.,  61 ;  Qott  t. 
Cook,  7  P^ige,  521';  64  Wend., '641 ;  Poet  t.  Rover,  80  Barb., 
812;  ScoUr.  Mmett,  '5  N.  Y.  Snr.  R,  481.) 

Andrews,  J.  The  Supreme  Gourt,  in  the  acfibn  bronght 
tb  obtain  a  construction  of  the  will  of  Lacas  E.  Brandow, 
decided  that  it  vested  in  Elizabeth  Brandow,  his  widow,  a  life 
estate  in  the  whole  real  and  personal  property  of  th^  testator, 
'fibd  an  authority  to  nse  l^o  nitidi'6f  the  reiil  and  pergonal 
^estate  beyond  the  kiniial  income  thereof  ks  'might  be  neces- 
sary for  the  education  and  maintenance  of  tlie  tefetator's  chil- 
dren during  their  minority.  That 'action  H^ras  tried  at  Sj)ecial 
Term  in  1859,  and  the  jitdgment  of  the  Specikl  Term  was 
aflSrmed  by  the  General  Tenia.  All  the  persons  interested 
'  were  made  parties,  and  no  appeal  was  tdten  frdm  the  jndg- 
ment  of  the  (General  Term.  That  judgment  is'th'erefore  con- 
clusive as  to  all  questions  determined  and  adjudged  thereby. 
Two  questions  only  were  adjudicated :  first,  that  the  widow 
took  under  the  will  a  life  estate  in  the  whole  property,  and, 
second,  that  it  conferred  upon  her  a  power  to  use  the  corpus 
of  the  property,  if  nec^jssary,  for  the' support 'and  education 
of  the  minor  children.  The  judgment  did  not  purport  to 
determine  whether  the  power  would  survive  the  death  of  the 
widow,  or  that  the  provision  for  the  support  of  the  children 
during  their  ihiiiority  out  of  the  eorpus  bi  (he  estate  was  a 
continuing  provisfoh,  terminable  only  by  the  expiration  'of 
their  several  minorities.  The  judgment,  thbrefojre,  is  tfot 
res  adftcdieaia  in  respect  to  these  questions. 
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The  intentioi^  of  the  teetatxjir,  4oriye4  from  the  language  of 
the  will,  was  to  ^ye  to  |iis  sons  hia  re4  ^^^>  ^^4  ^  ^ 
daughters  his  personal  property,  subject  to  the  life  estate  of 
the  widow,  and  to  the  support  and  education  of  the  minor 
children  ouf  of  the  whole  pro|)erty  during  the  widow's  life, 
and  that  at  her  deatli  the  actual  division  8houl4  take  place. 
Xhe  language  o^  the  will  is  express  and  unambiguous,  viz.j 
^^  after  her  (the  widow's)  death,  all  the  ^oal  estate  which  maj 
^  found  is  to  be  4iyidQd  equally  among  my  sons,  and  all  raj 
j^rsomd  property  which  s]iail  be  found  tf^en  s^all  be  equally 
divided  ampag  my  daughjters.'!  Ilhe  preceding  clause  is  as 
^follows:  "I  do  herel}y  wiU  in  );rust  to  my  wife  Elizabeth  a}^ 
my  property,  both  p^rspnajl  anfj  r^a^  whatsoever  and  where- 
soever, durin^:  her  lifetime.  In  consideration  of  which  it 
§hall  be  hpr  duty  to  car^,  protect  and  ^ducate  our  children 
until  they  are  of  age."  The  trust  is  by  its  terms  limited  to 
the  life  of  the  widow.  The  ff if t  of  the  Jif e  estate  is  the  con- 
siderajbipu  for  the  duty  im^o^c^  ^P^^  ^^f  ^  provide  for  and 
educate  the  children.  But  the  duty  ceased  wit^  t^eir  minority. 
After  the  children  arrived  a^  age  t^e  widely  was  no  longer 
bound  under  the  will  to  maintain  them.  And  this  we  think 
is  the  purpose  and  intent  depressed  in  the  words  "  until  they 
are  of  age."  and  that  this  clause  of  the  will  cannot  be  con- 
fitrued  as  indica,^ng  an  intenjt  to  charge  the  w^ole  ^jkajte  witl^ 
the  support  of  t|he  minor  children  after  tjlxe  widow's  death. 

It  IS  inconsistent  with  the  absolute  gift  in  possession  upon, 
^er  <^eath,  contained  in  the  succeeding  clause.  We  are  not 
at  liberty  to  say  thivt  tt^  testator  designed  that  his  minor 
children  should  be  supported  put  of  the  estate  alter  i^e  death 
of  the  mother,  if  aha  should  ^ie  bf|f ore  they  reached  their 
majority,  when  the  clear  meaning  0^  the  words  used  i^ 
opppBCfl  to  this  suppose^  io^teiiliion.  J^e  may  not;  bay e  con- 
^mpla^ted  the  contingBucy  of  tjh^  death  of  his  wido^  before, 
thi^t  time,  but  it  ^  .tiie  duty  of  courts  to  give  efiect  to  the 
iotention  expressed  in  the  will,  whajtever  til^ej  maj  suppose 
the  testator  would  liave  done  if  the  particular  event  which 
has  happened  had  been  foreseen. 
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In  the  views  we  have  taken  it  is  immaterial  to  consider  the 
question  argaed  at  bar,  whether  the  will  created  a  valid 
express  tmst,  or  a  power  in  trast.  Whichever  it  was,  it  wa* 
limited  to  the  life  of  the  widow  and  terminated  at  her  death. 
The  judgment  in  this  case  charged  the  land  of  the  testator 
with  a  lien  to  the  amount  of  $297.08,  in  favor  of  the  plain 
tiflPs  intestate,  for  expenses  incurred  by  him  from  1861  to 
1863  in  maintaining  the  minor  children  of  the  testator. 
Lucas  E.  Brandow  died  in  1869,  leaving  a  widow  and  eight 
mincNT  children,  four  sons  and  four  daughters,  surviving  him. 
Soon  after  his  death  his  brother,  Nicholas  Brandow  (the 
plaintiff's  intestate),  and  the  widow  were  appointed  adminis- 
trators of  his  estate,  with  the  will  annexed.  In  1861  the 
widow  died,  leaving  Nicholas  Brandow  the  sole  administrator. 
He  was,  under  the  statute,  guardian  in  socage  of  the  infant 
sons  of  his  brother,  and  after  the  death  of  the  widow  he 
assumed  to  act  as  guardian  of  aU  his  brother^s  children,  and 
continued  to  act  as  guardian  until  another  guardian  was 
appointed  in  1863.  During  this  time  he  incurred  the  expenses 
which  by  the  judgment  are  chained  on  the  land  devised  by 
Lucas  E.  Brandow  to  his  sons.  They  were  incurred  in  mak- 
ing a  home  for  and  supporting  all  the  children  as  one  family. 
There  is  in  the  findings  no  separation  of  the  items  chargeable 
to  each  child,  and  there  is  no  proof  from  which  it  can  be 
ascertained  what  part  of  the  expenses  incurred  was  for  the 
support  of  the  sons  and  what  part  for  the  daughters.  The 
judgment  proceeds  on  the  theoiy  that  the  will  charged  the 
support  of  the  minor  children  on  the  whole  estate  after,  as 
before,  the  death  of  their  mother.  This  construction  of  the 
will  cannot  be  maintained.  The  land  after  the  mother's  death 
was  not  chargeable  with  the  support  of  the  daughters,  and 
the  judgment  was  therefore  erroneous.  We  should  be  glad 
to  find  a  legal  ground  for  upholding  the  judgment  of  the 
Special  Term.  The  plaintifPs  intestate  acted  in  good  faith. 
The  expenses  he  incurred  were  reasonable,  and  he  acted,  as  is 
apparent,  with  a  sincere  desire  to  do  what  was  best  for  hie 
brother's  children.    But  the  defendants  may  insist  upon  their 
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legal  rightfiy  and  so  ineisting  we  Lave  no  altematiye  but  to 
affirm  the  order  of  the  General  Term,  and  direct  judgment 
absolute  to  be  entered  for  the  defendants  upon  the  stipulation^ 
without  oosts  to  either  pariy  in  this  court 

AU  concur. 

Order  affirmed  and  judgment  accordingly. 


In  thb  Matteb  of  the  AppLiOAxioisr  of  the  New  Tobk  Obit-       ^^       ^^^i 
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Abmstbong. 

Under  the  general  railroad  act  the  question  as  to  the  necesnty  of  the 
appropriation  of  lands  for  the  use  of  a  railroad  corporation  is  a  Judi- 
cial one  for  the  court  to  determine;  and  when  controverted  the  facts 
must,  in  some  form,  be  presented  to  the  court  to  enable  it  to  decide. 

Where  a  railroad  corporation  makes  application  to  acquire  land  in  addi- 
tion to  that  which  it  is  entitled  to  take  for  its  roadway,  and  objections 
are  made  by  the  owner,  coupled  with  a  denial  of  the  special  allegations 
of  the  petition  respecting  the  purposes  for  which  the  land  is  required, 
the  burden  is  upon  the  petitioner  of  adducing  proof  of  the  special  cir- 
cumstances alleged  in  support  of  the  averment  that  it  requires  the  land. 

The  provision  of  the  general  railroad  act  (%  15,  chap.  140,  Laws  of  1850, 
as  amended  by  §  2,  chap.  283,  Laws  of  1854),  authorizing  the  land  owner 
to  disprove  the  allegations  of  the  petition  was  intended  to  enable  him  to 
introduce  proof  upon  his  part  to  meet  that  offered  by  the  petitioner, 
and  to  disprove  allegations  of  the  petition  capable  of  being  disproved;  as 
to  the  special  circumstancea  lying  within  the  knowledge  of  the  peti- 
tioner it  is  put  to  its  proofs,  if  the  owner  show  sufficient  cause  against 
the  petition . 

(Argued  May  23,  1876;  decided  June  20, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Ck>urt  in  the  f  onrth  judicial  department  reversing  an  order  of 
Special  Term  appointing  commiseioners  of  appraisal  herein. 

The  petition  asked  for  the  appointment  of  commiBsioners 
to  appraise  the  compensation  to  be  made  to  the  several 
owners  for  a  strip  of  land  two  rods  wide  along  the  south 
bounds  of  the  company's  land,  in  the  town  of  Mentz,  Cayuga 
county.     It  alleged  the  location  and  construction  and  openir 
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tion  of  the  petitionei^B  road,  and  then  contaiaed  this  aver- 
ment :  '^  That  in  addition  to  the  land  ah^eady  owned  by  jonr 
petitioner  and  fonning  a  part  of  its  said  railroad,  your  peti- 
tioner requires  for  its  purposes  of  inoorporation,  for  roadway, 
switches,  tnmonts,  and  for  the  purpose  of  naming  and 
operating  its  said  raikoad,  and  for  the  flow  of  water  occasioned 
by  raiLx>ad  embankments  or  stmctures  now  in  nse  or  about  to 
be  constructed,  and  for  the  construction  of  the  necessary 
additions  to  the  roadway  of  your  petitioner,  and  for  the 
transaction  of  its  business,  the  following  described  piece  or 
parcel  of  land,  to  wit/'  Following  which  was  a  description 
of  the  land  in  question.  At  the  time  of  the  hearing,  specified 
in  the  notice,  Armstrong  appeared  and  filed  an  affidavit,  the 
material  portions  of  which  are  as  f oUows : 

"  That  the  petitioner  has  heretofore  taken  and  laid  its  rail- 
road through  the  farm  owned  by  deponent  in  Mentz,  the  fall 
width  of  six  rods,  adjoining  the  strip  of  land  described  in 
said  petition,  and  is  still  the  owner  and  occupant  of  the  said 
six  rods  in  width  of  land ;  and,  as  deponent  is  advised,  the 
said  six  rods  of  land  in  width  is  all  the  petitioner  has  a  right 
to  acquire  for  its  said  road.  And  deponent  deposes  and  says 
ftat  the  petitioner  does  not  require  nor  need  the  land  or 
premises  described  in  said  petition  for  the  porpoees  of  its 
incorporation,  for  roadways,  switches,  turnouts,  or  for  the  pur- 
pose of  running  or  operating  its  said  railroad,  or  for  the  flow  of 
water  ooeasioned  by  lailroad  iMnbankments,  or  switches  now  in 
use  or  about  to  be  constructed,  or  for  the  construction  of  the 
necessary  additions  to  the  roadway  of  said  petitioner,  or  for 
the  transaction  of  its  business.  That,  as  deponent  is  informed 
and  advised,  the  six  rods  of  land  in  width  through  deponent's 
premises,  already  owned  and  taken  by  petitioner,  is  all  that  is 
necessary  for  present  or  contemplaJ;ed  use  of  the  said  railroad 
for  any  purpose  whatever." 

The  court  ruled  that  the  onus  was  upon  Armstrong  to  dis- 
prove the  facts  alleged  in  the  petition,  to  which  said  Arm- 
strong duly  excepted ;  and  upon  his  refusal  to  adduce  proof, 
an  order  was  granted  appointing  commissionexB. 
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Edwa/rd  Harris  for  the  appellant  The  objections  to  the 
petition  were  not  well  taken,  and  were  properly  overruled 
{In  re  N.  T.  C.  and  B.  R.  R.  R.  Co.  v.  Kip,  46  K  Y.,  i552; 
R.  and  S.  R.  R.  Oo.  v.  Dams^  43  id.,  187.)  Upon  the  i$8ue 
formed  by  the  respondent's  affidavit,  the  bnrden  of  proof  waA 
upon  him.  (Laws  1860,  chap.  140,  §  15;  J?,  ofi^d  S.  R.  R* 
Co.  V.  Dams,  48  N.  Y.,  143  JS.  amd  S.  Z.  If.  R.  Oo.  v.  Rey- 
nolds, 6  How.  Pr.,  96.) 

H.  V.  Howland  for  Uie  respondent.  The  petition  did  not 
state  facts  showing  that  the  lands  proposed  to  be  taken  were 
necessary  for  any  legitimate  use  of  the  railroad  company. 
{Peoi^  V.  Smith,  21  K  Y.,  595,  598 ;  R,  and  S.  R.  R.  Co. 
V.  Dams,  48  id.,  144 ;  Cornell  v.  Barnes,  7  Hill,  38,  note ; 
Laws  of  1869,  chap.  287;  Laws  .of  1850,  chap  140,  §  15; 
Adams  t.  8.  and  W.  R.  B.  Co.,  10  K.  T.,  828.)  The 
petitioner  was  bonnd  to  allege  facts  which  made  a  case  show- 
ing the  court  had  jurisdiction  under  the  act  of  1869.  {Cornell 
V.  Bwmes,  7  Hill,  88,  note;  43  N.  Y.,  187.)  The  owner^s 
affidavit  denying  the  allegation  of  the  petitioji  was  sufficient 
to  prevent  the  granting  of  the  motion.  (Laws  1850,  chap. 
140,  §  15 ;  Adams  v.  8.  a/nd  W.  R.  R.  Co.,  10  IT.  Y.,  828; 
B.  amd  8.  L.  R.  R.  Go.  v.  Reynolds,  6  How.  Pr.,  9.) 

Rapallo,  J.  In  th^  case  of  Renssehier  and  Saratoga  Rail- 
road Compoffvy  v.  Dams  (43  N.  Y.,  187)  thi?  court  decided 
that,  by  the  general  raflroad  laVj  the  legislature  had  not 
delegated  to  railroad  corporations  the  power  of  determining 
what  lands  were  necessary  to  be  appropriated  to  their  use  for 
the  purposes  of  their  incoipo»ration,  but  that,  under  that 
statute,  it  was  for  the  court  to  determine,  upon  the  application 
by  a  railroad  company  to  acquire  lands^  the  question  of  the 
necessity  and  extent  of  the  appropriation,  and  tha,t  the  land 
owner  might  contest  this  question.  This  necessity  is,  there- 
fore, made  a  judicial  question,  and,  when  controverted,  it  is 
obvious  that  the  facts  must,  in  some  form,  be  laid  before  the 
court  to  enable  it  to  decide. 
SicKELS— Vol.  XXL      62 
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The  statute  preecribee  the  form  of  the  petition  to  be  pre- 
sented to  the  conrt  by  the  corporation  seeking  to  acquire 
lands.  It  requires,  among  other  things,  that  the  petition 
shall  contain  a  description  of  the  land  sought  to  be  acquired, 
and  must  state  that  the  land  described  is  required  for  the 
purpose  of  constructing  or  operating  the  road.  This  is  all 
that  is  required  to  be  stated  in  the  petition  on  the  subject  of 
the  necessity.  By  the  amendment  of  1869,  under  which  the 
present  application  is  made,  companies  are  empowered,  after 
the  construction  of  their  roads,  to  acquire  additional  lands,  if 
required  for  the  purpose  of  operating  the  roads,  or  for  any 
of  the  numerous  purposes  specified  in  the  amendment,  but 
the  form  of  the  petition  is  not  changed* 

The  petition,  in  the  present  case,  alleged  that,  in  ad<lition 
to  the  land  already  owned  by  the  petitioner,  it  required  the 
lands  in  controversy  '^  for  the  purpose  of  its  incorporation,  for 
roadway,  switches,  turnouts,  and  for  the  purpose  of  running 
and  operating  its  said  railroad,  and  for  the  flow  of  water 

or  about  to  be  constructed,  and  for  the  construction  of  the 
necessary  additions  to  the  roadway  of  the  petitioner,  and  for 
the  transaction  of  its  business." 

At  the  time  appointed  for  the  hearing  of  the  petition,  the 
respondent  appeared  and  presented  to  the  court  his  affidavit 
stating  that  he  was  the  owner  of  the  land  sought  to  be  taken 
and  that  the  company  had  already  taken  a  strip  six  rods  in 
width  through  his  farm,  which  was  all  the  petitioner  had  the 
right  to  take.  The  affidavit  then  proceeds  to  deny  that  the 
petitioner  required  the  land  for  any  or  either  of  the  purposes 
alleged  in  the  petition,  and  avers  that  the  six  rods  already 
taken  through  the  respondent's  farm  were  all  that  the  com- 
pany required. 

The  court  held  that  the  onus  was  upon  the  respondent  to 
show  that  the  petitioner  did  not  require  the  land,  and  decided 
that  it  would  proceed  to  appoint  commissioners  unless  the 
respondent  offered  evidence  to  show  that  the  petitioner  did 
not  require  the  lands,  and,  thereupon,  no  proofs  having  been 
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offered,  the  court,  against  the  objection  of  the  respondent, 
appointed  commissioners. 

This  ruling  of  the  court  was  based  upon  its  construction  of 
section  15  of  the  general  railroad  law  (3  Stat,  at  Large,  641), 
which  provides  that,  on  presenting  the  petition  to  the  court 
with  proof  of  service,  any  of  the  persons  whose  estates  or 
interests  are  to  be  affected  by  the  proceedings  may  show 
cause  against  granting  the  prayer  of  the  petition,  and  may 
disprove  any  of  the  facts  alleged  in  it.  That  the  court  shall 
hear  the  proofs  and  allegations  of  the  parties,  and  if  no 
sufficient  cause  is  shown  against  granting  the  prayer  of  the 
petitioner,  it  shall  make  an  order  for  the  appointment  of  com- 
missioners of  appraisal. 

It  is  claimed  on  the  part  of  the  company,  and  the  court 
at  Special  Term  held,  that  tliis  section  cast  upon  the  respond- 
ent the  burden  of  proving  that  the  lafids  were  not  required 
for  any  of  the  purposes  stated  in  the  petition,  and  that  in 
default  of  such  proof  the  petitioner  was  entitled  to  the  order. 

The  provision  that  the  land  owner  may  disprove  the  allega- 
tions of  the  petition  gives  color  to  this  construction,  but  it 
seems  to  us  contrary  to  the  general  intent  of  the  act.  The 
provisions  securing  notice  and  a  right  of  being  heard  to  all 
persons  interested,  and  requiring  the  court  to  hear  the  proofs 
and  allegations  of  the  parties,  show  that  the  legislature  intended 
that  landowners  should  not  be  deprived  of  their  property  except 
by  a  judicial  trial  or  investigation,  and  determination  of  the 
right  claimed  by  the  corporation,  and  that  this  was  to  be  a  sub- 
stantial protection  and  not  a  mere  matter  of  form.  Some  of 
the  allegations  which  the  law  requires  to  be  contained  in  the 
petition  are  so  specific  that  they  would  be  capable  of  being 
negatived  by  proof,  but  the  principal  allegation,  viz.,  that 
the  land  is  required  for  the  purpose  of  constructing  or 
operating  the  road,  is  one  the  negative  of  which  could  not 
be  shown  further  than  was  done  in  this  case.  All  that  the 
land  owner  could  show  was  the  fact  that  the  company  had 
already  laid  out  its  roadway  of  the  width  of  six  rods  through 
his  farm.    This  was  the  extent  to  which,  in  the  absence  of 
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spooial  dreniDfitaiicefl^  it  was  entitled  to  take  land  for  a  road- 
way (Gen.  R  R.  Act,  §  28,  snbd.  4),  and  it  appears,  by  the 
petition  itself,  that  the  company  aheady  had  a  roadway  of 
this  wi^th.  This  objection,  conpled  with  a  denial  of  the 
special  allegations  of  the  petition  respecting  the  purposes  for 
which  the  respondent's  land  was  re<][mi*ed,  was,  we  think,  a 
sufficient  showing  of  canse  to  have  required  that  the  peti- 
tioner adduce  some  proof'  of  the  special  circumstances  alleged 
in  the  petition  in  support  of  the  averment  that  it  required 
the  land.  ThesQ  it  was  impossible  for  the  req>ondent  to 
n^ative  by  proof,  and  if  judgment  was  to  go  agamst  him. 
on  his  failure  to  .dp  so,  the  provisions  designed  for  his  pro- 
tection would  be  totally  ineffectual.  For  instance,  one  allega- 
tion is  this,  the  land  was  required  for  the  flow  of  water 
occasioned  ^^  by  railroad  embankments  or  structures  now  in 
use  or  about  to  he  ooriktructedP  How  could  the  respondent 
know  what  structures  were  intended  to  be  constructed,  and 
how  could  he  disprove  this  alIe&:ation  f  And  yet,  if  he  had 
idled  f,  di.p,o A  Jto^  1»^  »»«d»iVdi.p»A.g 
all  the  other  allegations  touching  the  necessity  of  taking  these 
lands,  he  would,  on  the  construction  claimed,  have  failed  in 
defeating  the  application,  for  he  would  have  failed  to  show 
that  the  lands  were  not  required,  for  some  purpose.  The 
same  may  be  said  of  the  general  allegations  that  the  land 
was  required  by  the  petitioner  ^^for  the  purposes  of  its 
incorporation,'''  and  ^^  for  the  transaction  of  its  business."  These 
are  allegations,  the  n^atives  of  which  were  not  capable  of 
proof  by  one  not  cognizant  of  the  plans  and  intentioi^  of  the 
corporation.  We  think  that  it  was  incumbent  upon  the  com 
pahy  to  give  proof  in  support  of  these  allegations,  and  that 
the  provision  of  the  statute  that  the  landowner  may  disprove 
file  allegation  was  intended  to  enable  him  to  introduce  proofs 
on  his  part  to  meet  those  offered  by  the  petitioners ;  and  to 
disprove  any  allegations  in  the  petition  which  were  capable 
of  being  disproved ;  but  that  as  to  others  it  was  sufficient  if 
he  showed  sufficient  cause  against  the  petition  to  put  the 
petitioner  to  proof  of  matters  lying  specially  within  its  knowl- 
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'c^dge.  VTbeh  such  cause  m^bs  8h6\^,  !t  Wite  fioicitinbeiit  tipbh 
{he  court  to  hear  the  proofs  ah'd  allegations  of  ^e  parties, 
and  after  having  elicited  the  necessary  facts  to  adjudge 
whether  or  not  the  lands  were  reasonably  required  for  the 
operation  of  tiie  road. 

These  yields  lead  to  an  afSrmance  of  the  order  of  the 
General  Term. 

AH  concur ;  Allen,  J.,  not  sitting. 

Ord^r  affirmed. 


"bf  THE  Mattbk  of  thb  Applioaoion  op  *rta]s  Bocbbsteb 
Wateb  Comhibsionebs  to  Ao<ktJiJi!B  Laitds  of  The  Booh- 
'ester  Water  Company. 

While  a  corporatioii  cannot,  under  a'power  to  take  lands  for  a  public  use, 
take  from  another  c(»poration  haying  the  like  power  lands  held  by  the 
latter  for  a  public  use  pursuant  to  its  charter,  yet  an  easement  may  be 
acquired,  in  invitum,  in  such  lands  when  it  may  be  enjoyed  without 
detriment  to  the  public  or  wffhout  interfering  with  the  use  to  which 
the  lands  are  devoted. 

Bo,  also,  lands  held  by  a  corporation  oi*  ptiblic  body,  but  not  used  fbr  or 
necessary  to  a  public  purpose,  may  be  taken  as  if  held  by  an  individual 
owner. 

*rhe  R.  W.  Co.  was  incorporated  for  the  purpose  of  supplying  the  city  of 
H.  with  water.  It  owned  lands  on  the  margin  of  H.  lake,  and  claimed 
to  own,  as  riparian  proprietor,  the  waters  of  said  lake.  The  water 
commissioners  of  the  city  of  R,  under  statutes  authorizing  the  city  to 
acquire  by  proceedings,  in  invitum,  easements  in  lands  for  the  purpose 
of  procuring  a  water  supply  for  the  city,  instituted  such  proceedings  to 
acquire  a  right  to  dig  a  trench  across  certain  specified  lands  of  the  R, 
W.  Go.  to  the  lake,  and  to  lay  a  pipe  therein  for  the  purpose  of  (aurying 
the  water  of  the  lake  to  the  city. .  MUd,  that  the  rights  of  the  respective 
parties  to  the  water  of  the  lake  were  not  involved  in  the  proceedings, 
nor  did  tbe  petition  or  orders  granted,  in  pursuance  thereof,  seek  to 
confer  upon  the  city  any  right  to  take  Or  use  the  water,  or  to  do  any  act 
to  the  detriment  of  a  riparian  proprietor;  that  all  that  could  be,  or  was 
sought  to  be,  acquired  thereunder  was  an  eatement  of  laying  pipes  and 
conveying  through  them  any  water  to  which  the  city  had  a  right;  that, 
therefore,  the  granting  of  the  petition  was  not  an  interference  with  the 
corporate  rights  and  franchises  of  the  R  W.  Co.,  or  with  the  use  of  thb 
lands  for  the  purposes  of  its  organization. 
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and  in  the  estimate  of  damages  made  by  s^ch  cottiiiiJteioiiekB 
of  appraisal,  nothing  riiall  beinduded  for  anjtsoi^wate  rights 
interest,  privilege  or  franchise  of  the  ooiporatien  o'wniag  th^ 
property  to  be  takeity  but  the  same  shall  be  estimated  predBely 
tis>  if  the  property  belonged  to  some  privaiie  iiidividii^L'' 

On  March  8, 1875,  another  act  was  .passed  (6hap.  39,  Lawa 
of  1872)  amending  the  said  origiiuil  section  28  ^^flo.as  to  read  » 
follows :"  Following  which  was  the  origimal  seetion  entire 
with  the  section  23,  as  contained  in  said  chapter  d8,  LaWs  Xft 
1875  added. 

The  petition  herein  set  dForth  these  varioos  acts,  and  tise 
alleged  that  the  board  of  commissioners  have  commenced  the 
constraction  of  water-^works  to  introduce  water  into  the  city  fnxn 
Hemlock  lake  ;  that  for  such  purpose  they  desire  to  acquire  the 
right  or  easement  in  certain  of  said  lands  so  owned  by  the  waiter 
company,  adjoining  Hemlock  lake,  which  lands  were  q)ecifi- 
oally  described  in  the  petition,  ^^  of  entering  upon  the  lands  so 
described  and  digging  therein  the  necessaiy  trench,  >and  laying 
in  such  trench,  when  the  same  is  dug,  the  neoessaiy  |>ipe8, 
gates,  stoprgates,  blow-off  pipes,  etc  ;  to  oontiniie  thdr  line  of 
conduit  pipe  and  conduct  water  frdili  Hemlock  laiketo  the  city 
of  Kochester,  together  with  the  right,  at  all  times,  tO'6Dter<upon 
said  premises  to  maintain,  repair  and  replace  said  pipe  and  its 
attachments  ;  that  they  require  and  desire  to  secure  the  whole 
of  the  land  so  described  for  the  storing  of  earth  excavated, 
and  material  while  digging  said  tr^ich,  laying  said  pipe  and 
covering  the  same,  when  the  surface  of  the  ground  wiH  be 
restored  to  its  present  condition  as  nearly  as  may  be." 

The  order,  confirming  the  report  of  the  commissioners 
appointed  to  award  damages,  recites  ^^  thatthe  easement  sought 
to  be  acquired  by  the  .petitioners,  and  for  which  such  compen- 
sation was  awarded,  is  as  follows ;"  then  follows  a  desoripti(m 
of  the  easement  in  the  lao^age  of  the  petition  bbove  quoted. 

Geo.  F.  Comstoek  for  the  appellant.  The  dity  commissicHir 
ers  had  no  right,  utider  the  act  of  Jtme  18, 1878,  to  appropriate 
and  divert  the  water  supply  of  the  company,  with  or  without 
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oompenaation.  {Bloodgood  v.  M.  <md  H.  R.  R.  R,  Co.^  18 
Wend.,  16 ;  Rogers  v.  Bradshmo^  20  J.  B.,  735 ;  People  v. 
Hoyden,  6  Hill,  861,  863 ;  Smith  v.  Hdmer,  7  Barb.,  417.) 
The  intention  of  an  act  to  appropriate  to  public  use  lands 
already  acquii'ed  by  a  private  corporation  for  a  pnbHc  use 
under  due  authority,  cannot  be  inferred  but  must  be  expressly 
and  clearly  stated  in  the  act.  {Inhahitcmta  of  Sfprmgfidd.  y. 
Conn.  R,  R.  (h.,  4  CusL,  63 ;  7n  ra  Boeton,  etc,,  R.  R.  Co., 
68  N.  T.,  574 ;  W.  R.  Bridge  Co.  v.  Dix,  6  How.  [U.  S.], 
607 ;  Dart.  Col.  Case,  4  Wheat.,  699 ;  Comm.  v.  Essex  Co., 
13  Gray,  252 ;  MiUer  v.  State,  15  Wall.,  498.)  The  act  of 
March  3, 1875,  yiolated  section  17,  article  3  of  the  Constitu- 
tion. (14  Ala.,  9 ;  5  Lid.,  827 ;  6  id.,  81 ;  9  id.,  154 ;  18  id., 
81 ;  86  m.,  385 ;  22  Cal.,  434.) 

W.  F.  Cogswell  for  the  respondents.  The  petitioners  had 
the  right  to  acquire  the  easement  in  question  over  the  appel- 
lant's lands.  {N.  T.  C.  and  H.  R.  R.  R.  Co.  v.  M.  O.  L. 
Co.,  5  Hun,  201.)  The  courts  in  interpreting  a  statute  must 
be  governed  by  the  obvious  intention,  even  if  in  conjlict  with 
the  literal  reading.  {W.  Tpke.  Co.  v.  MoKea/n,  6  Hill,  618 ; 
1  Kent's  Com.,  460,  462  [m.  p.] ;  People  ex  rd.  Fv/rma/n 
V.  Chde,  50  N.  T.,  451-456;  Smith's  Com.  on  Consts. 
and  Stat.,  698,  700  ;  State  v.  Buckley,  2  Blackf.,  249  ;  Pey- 
toux  V.  Moseley,  3  Mon.  [Ky.],  77 ;  Nacres  v.  Rowles,  14  East, 
610.)  Upon  the  motion  to  confirm  the  appraisal  no  other 
question  could  be  raised,  except  as  to  the  regularity  of  the 
proceedings  and  report  of  the  commissioner.  (Laws  1850, 
chap.  140,  §  17,  p.  219;  N.  T.  and  E.  R.  Co.  v.  Smith,  6 
How.  Pr.,  117.) 

Allek,  J.  There  are  two  appeals  by  the  Bochester  Water 
Company  in  these  proceedings;  the  one  from  an  order 
appointing  commiBdonerB  of  appraiaal,  the  other  from  an 
order  confirming  the  appraisal  by  the  commissioners  of  dam- 
ages for  lands  taken  by  authority  of  law  for  a  public  use.  The 
statutes  under  which  the  proceedings  were  taken  did  not 
SiCKXLS — ^YoL.  XXL         68 
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MLthonze  the  taking  fFom  the  appellant  any  special  eerpoiata 
'rights,  privileges  or  f ranehises  or  any  property  or  oth^  tUng 
essential  to  the  exercise  and  enjoyment  of  ih^  corporate  pow- 
ers and  rights  conferred  by  its  charter.  Hie  pow^  of  the 
legislature  of  the  State  to  depriye  corpomtions  of  ihdr  fran- 
dbises  and  take  from  them  the  property  necessary  to  theii 
enjoyment,  in  the  exercise  of  the  sovereign  right  of  eminent 
domain,  npon  making  compensation,  is  not  disputed.  But 
this  must  be  done  by  special  aet  of  the  le^latuie  and 
under  a  power  granted  in  express  tenna, 

A  corporation,  either  private  or  municipal,  cannot,  under  a 
general  power  to  take  lands  for  a  public  use,  take  from  another 
iBorporation  having  the  like  power  lands  or  property  held  by 
it  for  a  public  purpose  pursuant  to  its  charter.  {In  re  Boston 
dk  ATbamy  R.  JR.  Co.,  63  N.  Y.,  574.)  But  an  easement  may 
be  acquired  in  iimUumy  by  legislative  authority,  in  lands  held 
and  occupiedfor  apublic  use  when  such  easement  may  beenjoyed 
without  detriment  to  the  puUic  or  interfering  with  the  use  to 
which  the  lands  are  devoted,  {y&ur  York  Central  wnd  Budmyn 
RvoerRMroad  Compcmy  v.  Metropolitan  Oa^^Ught  Company y"* 
recently  decided  by  this  court  and  not  yet  reported,  affirming 
the  judgment  in  12  Kew  York  Supreme  Court  Beports,  201.) 
So,  too,  lands  held  by  a  corporation  or  by  a  public  body,  but  not 
used  for  or  necessary  to  a  public  purpose,  but  simply  as  a  pro- 
prietor and  for  any  private  purpose  to  which  they  may  be 
lawfully  applied,  may  be  taken  as  if  held  by  an  individual 
owner.  The  property  rights  of  a  e(»rporation  in  lands  not 
held  in  trust  for  a  public  use  are  no  more  sacred  than  those  of 
individual  proprietors.  The  law  only  protects  from  condem- 
nation for  public  purposes  lands  actually  held  by  authority  of 
the  sovereign  power  for  or  necessary  to  some  public  purpose  or 
use.  Lands  held  upon  a  i^ecial  trust  for  a  public  use  cannot 
be  appropriated  to  another  public  use  without  special  authority 
from  the  legidature.  If,  therefore,  the  object  of  these  pnv 
oeedings  or  the  effect  of  the  ord^fs  giazited  is  to  deprive  the 
appellant  of  any  of  its  corporate  fvamchises  and  privil^es 

♦es  N.  Y.,  826. 
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0r  take  from  it  piopertyor  limds  keld  in  tmst  for  a  public  nfla* 
•r  neoeefiarj  to  tiie  exereifie-  of  the  pow^re  and  the  enjojmeni 
of  the  privileges  ooDfored  by  the  aet  ef  ineerponUion,  the* 
erders  ca&not  be  Bustai&ed.  The  ovden  eenfona  to  the  peti- 
tion and  snbjeat  to  an  eaaemeat  for  the  laying  of  water  pipei 
by  ti)e  lespondents  a  narrow  strip  of  knd  owned  by  the 
appeUant  upon  the  mugia  of  a  atream,  the  outlet  of  Hem- 
lode  lake.  It  i«  true  that  as  well  the  petitioin  as  the  orders 
gtate  the  objeet  and  purpose  for  whioh  these  pipes  are  to  be 
laid,  to  wit,  the  taking  <tf  water  from  Hemlook  lake  and 
eoDTeying  4he  same  to  Boehester.  Bat  it  is  not  asBOMed  or' 
adjudged  that  the  respondents  haveany  right  to  the  waters  of  < 
the  lake  or  to  take  or  nse  the  sama  for  any  purpose,  or  that 
they  have  the  right  to  a  fOot  of  land  npon  the  lake  and  oat- 
let  or  elsewhere,  or  that  any  rights  will  be  acquired  to  take 
or  use  the  water  or  oecnpy  or  impose  «  borden  upon  any 
premises  otiier  than  the  strip  of  land  actually  condemned; 
and  the  orders  do  not,  in  tenas  or  by  implication,  confer  upon* 
the  respondents  any  right  to  take  or  use  the  water  of  the  lake 
or  to  take  or  use  any  land  other  than  the  narrow  strip  described, : 
or  to  doany  set  to  the  detriment  or  injury  of  any  riparian 
owner  of  lauds  upon  the  lake  or  omtlet  or  claiming  or  having 
an  interest  or  tide  to  or  ri^t  to  use  the  waters  of  the  lake  or 
stream.  The  rights  of  the  m^eetive  parties  to  these  proceed- 
ings to  the  waters  of  the  lake  or  the  lauds  upon  its  shores  or 
other  franchises  in  respect  to  the  same  were  not  involved  in 
ihe  proceedings  and  could  not  be  determined  or  adjudged. 
All  that  is  said  in  respect  to  the  lake,  its  waten  and  the  use 
of  its  waters  is  merely  descriptive  and  for  the  purpose  of 
showing  the  propriety  of  graating  this  easemesit  to  complete  the 
eounection  between  Rochester  and  the  lake  upon  the  assumption 
that  tibe  respondents  had  acquired  or  might  acquire  the  ri^  to 
take  the  water  and  convey  it  to  Boehester  by  the  route  described. 
The  orders  conclude  BO  one  and  are  not  evidence  against  any  OHO 
except  in  respect  to  the  easenaent  eqiectally  mentioned  of  ky*^ 
ingtiie  pipes  across  this  narrow  strip  and  conveying  any  water 
through  them  which  the  reiyondents  should  have  a  right  to 
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take  and  bring  to  that  point,  to  be  oonve jed  thence  to  Rochester. 
Whatever  rights  the  appellant  has  in  the  waters  of  the  laka 
or  the  outlet,  or  whatever  rights  it  has  as  a  riparian  owner 
of  other  property  or  of  mills,  they  are  not  afEeeted  by  the 
proceedings  and  orders  now  before  ns.  If  the  orders  aie 
more  extensive  in  their  operation  and  effect  than  stated,  thejr 
were  not  authorized  by  law  and  should  be  reversed*  But,  in 
the  view  we  take  of  them,  which  is  the  same  as  that  taken  and 
uiged  by  the  counsel  for  the  respondents^  no  other  efiect  can 
he  given  to  them  than  to  subject  this  narrow  strip  of  land  to 
this  particular  easement,  leaving  every  other  question  of  prop* 
erty  or  corporate  rights  and  damages  that  can  arise  between 
the  parties  to  be  determined  hereafter,  if  any  question  shall 
arise.  * 

The  question  next  in  order  is,  whether  at  the  time  these 
proceedings  were  instituted,  in  May,  1875y  they  were  author- 
ized by  any  statute  then  in  force.  The  soluticm  of  this 
question  depends  upon  the  answer  to  another,  to  wit^ 
whether  section  23  of  chapter  771  of  the  Laws  of  1872,  which 
authorized  proceedings  by  the  respondents  to  acquire  titia 
and  other  rights  in  and  to  lands,  waters,  eto^  in  the  man- 
ner prescribed  by  the  act  authorizing  the  formation  of  rail- 
road corporations  and  the  acts  amendatory  thereof  had  or  had 
not  been  repealed.  The  daim  is  that  it  was  repealed  by  chap- 
ter 33  of  the  Laws  of  1875.  Section  1  of  that  act  declares 
that  section  23  of  the  act  mentioned  ^^  is  hereby  amended  so 
as  to  read  a&foUows."  Then  follows  a  section  as  ^^  section  23,'' 
entirely  omitting  every  part  of  the  original  section  and  made 
1^  of  entirely  new  matter,  and  providing  merely  for  the 
acquisition  of  lands,  easements,  water  rights,  etc«,  owned  by 
a  corporation  having  the  right  of  taking  private  property  f^^* 
public  use.  But  the  section,  as  inc<n*porated,  c<mtemplatee 
the  continuance  of  the  power  to  take  lands  and  other  rights 
upon  an  appraisal  as  prescribed  by  the  statutes  regulating  the 
tijdng  of  lands  by  railroad  corporations.  It  restricts  the 
power  of  appointment  of  commissioners  of  appraisal,  declared 
w;hat  rights  shall  be  acquired  in  case  commissioners  shall  be 
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appointed,  and  establisbes  the  mle  by  whidi  such  commis- 
fiioners  of  appraisal  sball  be  governed  in  estimating  the 
damages  for  lands  and  other  rights  belonging  to  oorpoia- 
tions,  and  taken  pnisnant  to  the  amendment.  If  section 
23  of  the  Law  of  1872  was  intended  to  be,  or  was  in  fact, 
repealed  and  tliis  substituted  for  it,  these  provisions  would 
be  meaningless,  and  the  entire  section  substantially  without 
practical  e£Eect.  There  would  be  no  authority  for  a  proceed- 
ing to  take  lands  upon  the  appraisal  of  oommissioners  for  tbo 
purposes  named,  or  the  appointment  of  commissioners  of 
appraisal  for  any  purpose.  It  is  quite  evident  that  the  intent 
of  the  l^islature  was  not  to  substitute  the  one  section  for  the 
other,  or  to  repeal  the  section  as  found  in  the  act  of  1872, 
but  to  add  a  new  clause  to  it  and  to  subject  to  its  op^iation  a 
new  class  of  cases.  The  intent  would  have  been  carried  out 
if  the  enactment  by  chaptor  33  of  1875  referred  to  had 
amended  the  act  of  1872  by  adding  a  new  clause  containing 
the  matter  of  the  latter  act  to  the  section  professedly  amended, 
but,  upon  the  theory  of  the  appellant,  really  stricken  out  and 
repealed.  The  intent  to  continue  the  original  section  in  force, 
with  this  new  clause  added,  is  made  more  apparent  by  refer- 
ence to  chapter  89  of  the  Laws  of  X875,  passed  five  days 
thereafter,  which  re-enacts  flection  23  of  the  act  of  1872,  with 
section  23  of  d^apter  33  of  1875  added  to  it.  The  amend- 
ment was  accomplished  in  the  same  form  by  enacting  that  the 
original  section  should  be  ^^  amended  so  as  to  read  as  follows,'* 
and  then  inserting  the  original  section  and  the  supplement  as 
one  section.  The  last  act  is  diallenge.d  as  violative  of  section 
17,  article  3,  of  the  Constitution,  so  far  as  the  provisions  of 
the  railroad  acts  regulating  proceeding  for  the  acquisition  of 
lands  for  public  use  are  made  applicable,  by  a  mere  reference 
thereto,  and  without  inserting  the  provisions  in  the  act  If 
this  objection  is  well  taken,  and  we  are  not  prepared  to  say 
that  it  is  not,  the  validity  of  these  proceedings  depends  upon 
the  effect  to  be  given  to  chi^ter  33  of  the  Laws  of  1875. 
Ordinarily,  and  in  the  absence  of  any  evidence  of  a  le^slative 
intent  to  the  contrary,  a  substitution  of  one  section  for  another 
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hj  an  amendment  in  the  f onn  in  idlicli  this  amendment  was 
accomplished,  would  work  a  repeal  of  the  original  fiectiixi 
from  the  time  of  the  amendment,  and  as  affecting  alt  eases 
thereafter  arking.  But  when,  f r(»n  the  Itogoage  of  the  stat- 
ute and  of  Ae  amendment,  a  different  intent  is  apparent,  sach 
effect  will  not  be  given  to  it ;  and  where  other  acts  of  the 
legislature,  passed  at  or  about  the  same  tim^  corroborate  the 
eridence  of  intent,  as  gathered  from  the  statutes  under  review, 
the  duty  of  the  courts  is  to  give  effect  to  the  intent  rather 
than  to  the  literal  terms  of  the  act.  The  intent  must  not  be 
joonjectured,  but  must  be  apparent  from  all  the  statutes  taken 
together,  and  consistent  with  the  whole  purpose  and  object  as 
well  of  the  origiual  statute  as  of  the  amendment.  This  mlb 
of  interpretation  k  of  frequent  applicaticni,  and  is  one  of  the 
most  important  and  fieuniliar  canons  of  eonstruetibn.  It  is 
not  unf  lequently  necessary  to  resort  to  this  rule  of  interpreta- 
tion  to  prevent  a  misearriage  of  &e  legislative  intent  and 
detriment  to  poblic  mterest^  {People  v.  Chitej  50  N.T., 
451 ;  Smith  v.  The  People^  47  id.,  380,  and  tibe  authorities 
cited). 

To  hold  that  a  repeal  <tf  this  part  of  the  act  of  1872  was 
accomplished  by  the  first  act  of  1875,  would  be  to  thwart  tihe 
evident  intent  of  the  legislature,  render  the  whole  provision 
ineffectual  for  every  purpose,  and  convict  the  IlBgislatnre  of 
enacting  a  law  which  was  a  nullity.  The  act  shoidd  rather  be 
construed  so  as  to  give  it  effect,  especially  as  that  can  be  done 
consistent  with  the  purpose  and  object  of  the  entire  provision. 
The  title  of  chapter  S3.of  the  Laws  of  1875,  as  ^' an  act  sup- 
plementary ^  to  the  act  of  1872,  is  very  persuasive  evidence 
that  it  was  not  the  intent  to  repeal  any  part  of  the  act,  or  to 
substitute  ax^  other  piovisions  in  lieu  of  those  contained  m 
it,  but,  as  its  title  dedaresy  to  supplement  its  provfeibns.  The 
efieeH  of  the  act  was  not,  titeref  ore,  we  conclude,  to  repeal 
section  23  of  tiie  act  of  1872^  but  to  add  to  it.  It  fbUows 
Aat  these  proceedings  were  properiy  instituted  and  the  oonrt 
luid  jurisdiotioni 

The  objection  is  also  taken,  that  these  proceedings  shcndd 
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have  been  instituted  in  the  name  of  the  city  of  Bochester. 
The  board  of  water  commiflaionerB  were  hj  the  act  authorized 
to  make  the  application,  and  were  the  actors  in  the  proceed- 
ings, and  we  see  no  reason  to  doubt  that,  as  a  board,  they  were 
authorized  to  take  the  proceedings  upon  their  own  motion^ 
and  as  commissioners,  without  stating  in  terms  that  they  acted 
for  liie  city,  or  using  the  name  of  the  corporation,  althot^h 
the  title,  when  acquired,  would  be  for  the  city  of  Rochester, 
l^he  mere  formal  amendment  of  the  petition  and  the  other 
proceedings,  stating  them  to  be  for  and  in  behalf  of  the  city, 
would  be  all  that  would  be  necessary  to  obviate  this  objection. 
But  acting  as  they  do  under  the  statutes  as  a  board  of  com- 
missioners for  the  city  of  Bochester,  and  in  the  execution  of 
a  statutory  trust,  the  law  makes  it  a  proceeding  for  and  in  behalf 
of  the  city,  and  all  the  property,  rights  and  privileges  that  are 
acquired  the  law  gives  to  the  city  and  not  to  the  commission- 
ers. There  is  no  valid  objection  to  the  form  of  the  applica- 
tion or  defect  of  parties  to  it. 

The  objection  to  the  order  confirming  the  ap}Nraisal  is 
answered  by  the  fact  that  the  appraisers  were  not  authorized 
to  award  any  damages  except  for  the  strip  of  land  actually 
tdken,  and  that  no  other  property  and  no  other  rights  were 
involved  in  tlie  proceedings.  The  appraisers,  therefore,  very 
properly  refused  to  hear  evidence  as  to  any  other  injury,  or 
to  make  any  allowance  for  any  diversion  of  water  or  the 
deterioration  in  valne  of  any  other  property  or  privilege. 
These  views  lead  to  an  affirmance  of  the  orders  without  con- 
sidering other  and  perhaps  more  aerious  questions  that  were 
raised  and  forcibly  presented  by  the  learned  counsel  for  the 
Appellant. 

The  orders  must  be  affirmed. 

All  concur. 

(hders  affirmed* 
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To  eetabliflh  a  liability  against  a  portj  as  a  partner  for  the  acts  of  othen, 
it  must  be  made  to  appear  that  a  copartnership  was  formed  by  express 
agreement,  or  that  there  was  an  authorization  in  advance  and  a  consent 
to  be  bound  by  such  acts  as  a  partner,  or  a  ratification  of  the  acts  after 
performance  with  full  knowledge  of  all  the  circumstances,  or  some  act 
by  which  an  equitable  estoppel  has  been  created. 

After  the  charter  of  a  manufacturing  corpontioA  had  expired  by  statutoiy 
limitation,  its  general  agent  appointed  during  the  ezisteDce  of  the  corpo- 
ration continued  to  carry  on  the  business  and  to  contract  debts;  and  for 
such  a  debt  he  gave  a  promissory  note  in  the  name  of  the  corporation. 
In  an  action  against  the  stockholders  seeking  to  charge  them  as  makers 
of  the  note,  on  the  groond  that  there  was  an  implied  contract  of  copart- 
nership between  them,  it  appeared  that  defendants,  six  montlis  after  the 
expiration  of  the  charter,  received  dividends  aa  from  the  earnings  of  the 
corporation,  but  without  notice  that  it  was  not  so  paid,  and  without 
knowledge  of  the  expiration  of  the  charter;  also,  that  credit  was  not 
given  to  them  as  partners  or  individuals,  but  to  the  supposed  corpora- 
tion. Meid,  that  upon  the  exinratipn  of  the  charter,  the  title  to  the  cor- 
porate property  vested  in  the  trustees  then  in  office,  in  trust  for  the 
creditors  and  stockholders  (IK.  S.,  600,  §  1);  that  the  defendants  being 
merely  ceHuis  que  trust,  could  not,  without  other  evidence  tlian  proof  of 
tiieir  interest,  be  charged  as  copartners,  and  that  if  they  had  received 
any  part  of  the  earnings  of  the  business  carried  on  after  the  oorporatioii 
ceased  to  exist,  this  did  not  make  them  liable  in  an  action  at  law  upon 
the  contracts  made  by  the  agent;  nor  did  it  amount  to  a  ratification  of 
his  acts. 

Also,  hdd,  that  there  was  no  legal  distinction  in  respect  to  liability  between 
a  trustee  and  a  simple  stockholder  where  neither  contracted  the  debt  or 
authorized  another  to  represent  him  in  the  transaction. 

mMaMA  Bank  v.  Lomdm  (45  N.  T.,  410)  distinguished. 

(Argued  June  7, 1876;  decided  June  21, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  in  f aror  of  def endants, 
entered  upon  an  order  nonsuiting  plaintiff  on  trial  at  Circuit. 

This  action  was  brought  against  defendants^  all  of  whom 
were  stockholders  and  a  portion  trustees  of  the  TJtica  Steam 
"Woolen  Company^  to  recover  the  amount  of  a  promifisory 
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note  exec:ated  by  one  Peter  Clogher  as  agent  of  sHid  company 
and  in  its  name,  it  being  alleged  and  claimed,  in  sabstanoe, 
that  after  the  expiration  of  the  company  charter  its  tmetees 
continned  the  bnsiness  with  the  knowledge  of  the  stockhold- 
ers, and  that  they  were  liable  as  copartners.  (Beported  below, 
5  Hun,  35.) 

Two  of  the  defendants,  Walker  and  McQnade,  appeared  and 
answered. 

The  U  tica  Steam  Woolen  Company  was  a  corporation  organ- 
ized February  27,  1846,  nnder  the  manufacturing  act  of  1811 
(chap.  67,  Laws  of  1811),  by  which  act  the  term  of  the  exist- 
ence of  corporations  created  under  it  is  limited  to  twenty  years. 
(§  2.)  One  Clogher  was  appointed  the  agent  and  superin- 
tendent of  the  company  in  1855,  and  managed  all  its  business 
thereafter.  After  the  expiration  of  the  term  so  limited,  ^.  ^.,  after 
February  27,  1866,  the  business  was  continued  and  conducted 
by  Clogher  the  same  as  before  in  the  name  of  the  corporation, 
he  being  ignorant  of  the  expiration  of  the  charter,  as  were 
also  the  defendants.  At  the  time  of  the  expiration  of  the 
charter,  defendant  McQuade  was  secretary  and  one  of  the 
trustees  of  the  corporation.  The  note  was  given  for  money 
borrowed  after  that  time  for  the  use  of,  and  to  carry  on  the 
business  of,  the  company.  In  July,  1866,  a  dividend  was 
declared  and  paid  to  the  stockholders.  The  company  became 
insolvent  in  1869,  its  property  was  levied  upon  on  execu- 
tion, and  proceedings  in  bankruptcy  were  commenced  against 
it.  It  did  not  appear  that  any  claim  or  suggestion  was  made 
until  after  the  failure  that  the  corporation  had  ceased  to 
exist,  and  both  defendants  testified  that  they  were  entirely 
ignorant  of  that  fact  Plaintiff  was  nonsuited  on  the  trial, 
and  exceptions  were  ordered  to  be  heard  at  first  instance  at 
G^eral  Term. 

c/1  H.  Stoan,  Jr.y  for  the  appellant.    The  defendants  were 

copartners,    (i^ars.  on  Part.  [m.  p.],  9;  Dams  v.  Orove^  2 

Bobt.,  134 ;  Bostwiek  v.  Chmnpion^  11  Wend.,  571 ;  Cvm^pton 

V.  McN(M/r^  1  id.,  457 ;  Beyncida  v.  Clevdandy  4  Cow.,  282 ; 
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Mumford  v.  iTAwB^  20  J.  R,  611;  Stoiyon  Part.,  §  68; 
J).  G.  MwmfCo.  V.  DoflMy  14  J.  R,  23&;   TTAefe  v.  xSl  (»ttd 

U.  JR.  B.  Co.,  14  Barb.,  669,  663 ;  8mUh  v.  Strmg,  2  Hill, 
841;  Bk.  of  UUoar.  Smedesy  8  CJow.,  662;  jSt^^  y.  Mofary 
etc.,  4  AbU  Pr.  [N.  8.],  268;  Jt^^jj^  K  JSk.  v.  Ixmdm,  46  ». 
Y.,  410 ;  -?W&w  V.  Rofwe,  67  id.,  23 ;  ArUhony  v.  jB««<jr,  18 
Pet  [m.  p.],  423 ;  Hxetman  v.  Clark,  68  K.  H.^  819,  83»;  3 
Kent's  Com.  [8th  ed.],  22-32 ;  Fire  Dep.  of  N.  T.  v.  Kip^ 
10  Wend.,  266;  M.  K  Un.  Ch.  r.  PiekeU,  19  N.  T.,  482; 

Wdlcmd  O.  Co.  ▼.  HaJfhcmwy,  8  Wend.,  480 ;  CoUyer  on 
Part.,  §  386 ;  Thiohne^  v.  Browrdow,  2  Or.  ife  J.,  438 ;  Cla/iseT^ 
Jmg  V.  WesUey,  8  P.  W.,  402 ;  Fowesr  ▼.  Camp,  14  Barb., 
841, 342 ;  Herman  on  Estoppel,  §  3.)  The  company,  after  the 
decease  of  the  corporation,  did  not  become  a  corporation 
de  facte.  (19  N.  Y.,  119,  482;  21  id.,  642;  26  id.,  76;  96 
Barb.,  202 ;  42  id.,  661 ;  41  id.,  161 ;  29  id.,  306 ;  6  How., 
890 ;  16  Abb.,  66w) 

PrancU  Kema/ih  for  the  respondents.  Defendants,  after 
Febmary  27,  1866,  were  not  copartners  or  liable  as  such, 
^tory  on  Part.,  §§  64,  2,  8,  6,  32 ;  Irv>m  v.  'ConkUn,  86 
Barb.,  64 ;  Baldwin,  v.  Burrows,  47  N.  Y.;  199,  206 ;  Zw- 
ingston  r.  Lynch,  4  J.  Ch.,  873,  691-699 ;  8  Kent,  27  [m.  p.J ; 
Bazard  v.  Bayard,  1  Story,  371 ;  Chaw  v.  Barrett,  4  Paige, 
148 ;  Former  v.  McChsre,  16  Wend.,  187 ;  If  at.  Bk.  v.  I/m- 
don,  46  N.  Y.,  410;  City  qf  Utica  v.  GhwchnU,  33  id., 
237-289 ;  Qvi^een  ▼•  Am/md,  9  Ad.  &  EL  [N.  8.],  806 ; 
Mickles  V.  Rech.  City  Bk.,  11  Paige,  119, 128 ;  2  R.  S.  [6th 
ed.],  697,  §§9, 10.)  The  receipt  of  the  dividend  by  defend- 
ant Walker  was  not  a  lutification  of  the  action  of  Clogher  or 
any  one  else  aft  his  agent  in  carrying  on  the  business  in  the 
name  of  the  company.  {Bald/voin  v.  Bvarowa,  47  U.  Y^ 
199 ;  Botmce  v.  Farsons,  46  id.,  180 ;  Rowan  v.  Hyatt,  id^ 
188.)  Flaintitf  is  estoi^>ed  from  asserting  that  the  company 
fe  not  a  corporation,  and  from  holding  the  stockholders  respon- 
rfble  as  partners  for  the  debt  (i>.  O,  Mamvf.  Go.  y.  IhnA9, 
14  J.  B.,  239;  WhiU  r.  Ba$&^  U  Abb.  Pr.,  66;  Jf.  M 


1876.]    Cbntsal  ClTT  Savings  BAim  v.  Walkeb  et  aL      421 

Opinion  of  the  Court,  per  Allen,  J. 

OL  r.  Piclkete,  19  K  T.,  482 ;  MUon  v.  AspimoaUj  id.,  119 ; 
Lowry  y.  Imnany  46  id.,  125.) 

Allist,  J.  The  defendants  are  sought  to  be  charged  a$ 
makers  of  a  promissorj  note,  nnder  the  name  of  ^^  The  Utica 
Steam  Woolen  Company ,**  a  corporation  whose  charter  had 
expired  by  its  own  limitation,  and  of  which  the  defendants 
were  stockholders.  The  corporation  became  snch  by  filing  a 
certificate  pnrsnant  to  the  act  of  1811  relative  to  incorpora- 
tions for  manufacturing  purposes,  and  the  acts  amendatory 
tiiereof,  by  the  terms  of  which  the  corporate  existence  waa 
limited  to  twenty  years  from  the  day  of  filing  the  certificate. 
(8  S.  S.  [Edmonds'  ed.],  726.)  The  defendants  served  with  pro- 
cess, became  stockholders  after  the  organization  of  the  corpora- 
tion, and  were  ignorant,  in  fact,  of  the  day  of  filing  the  certi- 
ficate and  of  the  expiring  of  the  charter.  The  plaintiff  dealt 
with  the  corporation  as  such  and  not  with  the  individual 
stockholders  as  copartners  or  associates  in  a  joint  stock  asso- 
eiation. 

The  defendants  did  not  hold  themselves  out  as  copartners, 
neither  did  they  by  word  or  act  assent  to  the  making  of  the 
note  in  suit,  or  to  the  transaction  of  any  business  in  the  name 
of  the  corporation  in  their  behalf  or  with  knowledge  that  its 
I^al  existence  had  terminated.  Some  six  months  after  the 
expiration  of  the  charter  a  dividend  was  paid  to  the  defend- 
ants, as  from  the  earnings  of  the  corporation,  by  the  check  of 
the  treasurer,  as  annual  dividends  had  been  paid  in  former 
years,  but  without  notice  to  them  that  it  was  not  paid  from 
the  earoings  of  the  corporation,  or  that  the  corporation  had 
ceased  to  exist ;  and  there  was  no  proof  that  it  was  paid  from 
the  earnings  of  the  business  transacted  in  the  name  of  the 
company  after  the  lapse  of  the  twenty  years  from  its  organi- 
zation. The  claim  to  recover  is  based  solely  on  the  fact  that 
the  agent  of  the  corporation,  without  any  authority  other 
than  that  conferred  by  resolution  of  the  trustees  and  under  an 
appointinent  by  them  during  the  existence  of  the  corporation, 
continued  to  carry  on  the  business  and  contract  debts,  indud 
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ing  that  in  controyersj,  in  the  name  of  the  corporation,  after 
the  term  for  which  it  was  created  had  expired. 

The  contention  is  that  there  was  "  an  implied  contract  of 
copartnership"  between  the  stockholders,  by  which  they 
became  liable  as  copartners  to  third  persons.  The  property 
and  property  rights  of  the  corporation  were  not  owned  by  tbe 
indiyidual  stockholders,  either  during  the  existence  of  the  cor- 
poration or  after  its  dissolution.  During  the  life  of  the  cor* 
poration  the  body  corporate  was  the  legal  owner,  and  upon 
the  expiration  of  the  charter  the  legal  title  vested  in  the 
trustees  in  office,  at  the  time,  in  trust,  for  the  creditors  and 
stockholders.  (1  R  S.,  600,  §  1 ;  Mickles  v.  The  liochester 
Oify  Bo/nky  11  Paige,  118.)  The  stockholders  were  merely 
cestma  que  trusty  entitled  to  share  ratably  in  the  property 
after  the  payment  of  debts.  They  did  not  assume  to  exercise 
any  rights  of  ownership  in  the  property.  It  is  true  that  indi* 
viduals  may  quoad  third  persons  be  charged  as  partners  when 
they  are  not  in  fact  partners  i/rUer  eese^  by  voluntarily  and 
knowingly  sharing  in  the  profits  of  the  business  or  by  holding 
themselves  out  as  partners  and  thus  inducing  a  credit  on  the 
faith  of  a  partnership.  (Story  on  Part.,  §§  63,  64.)  A  lia- 
bility may  be  created  by  an  equitable  estoppel,  but  when  it  is 
sought  to  be  established  upon  the  footing  of  a  contract  of 
partnership  between  the  parties  an  agreement  must  be  shown; 
and  it  will  not  be  implied  from  the  joint  ownership  of  prop- 
erty, nor  will  the  relation  arise  by  operation  of  law.  (Stoiy 
on  Part.,  §§  2,  8,  82.)  A  partnership  does  not  result  from  a 
joint  ownership  of  property,  but  there  must  be  an  agreement, 
express  or  implied,  to  participate  in  the  profits  or  losses  of  the 
business.  {Ckcue  v.  Barrett^  4  Paige,  148  ;  Porter  ▼. 
McOhinej  15  W.  B.,  187 ;  Idvingstan  v.  jAfnchy  4  J.  O.  B., 
678.)  The  stockholders,  who  were  but  cestuu  que  trusty  caor 
not,  without  other  evidence  than  the  proof  of  their  interest, 
be  held  to  have  authorized  each  other  as  partners,  to  pledge 
the  credit  of  the  whole  and  to  have  empowered  any  one  of 
the  number  to  bind  all  in  any  matter  within  the  ordinary 
course  of  the  business  of  the  defunct  corporation.    As  oeetuie 
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j^  trust  having  a  common  interest,  each  had  dominion  over 
his  own  share,  but  had  no  power  over  that  of  the  others. 

There  was  an  entire  absence  of  anj  intent  of  the  parties  to 
subject  themselves  to  the  risks  and  to  the  powers  which  are 
vested  in  each  member  of  a  partnership.  By  the  Law  Mer- 
chant, if  the  individual  shareholders  have  received  any  part  of 
the  e^ings  of  the  business  carried  on  by  the  trustees  after 
the  corporation  ceased  to  exist,  or  have  shared  in  the  property 
of  the  corporation,  they  may,  perhaps,  be  held  to  account  in 
equity,  to  the  extent  they  have  profited ;  but  this  does  not 
make  them  liable  in  an  action  at  law  upon  the  contracts  of  the 
trustees  or  of  the  corporation.  (Ola^vermg  v.  Westler/,  3  P. 
Wms.,  402.)  Kisither  is  there  any  evidence  that  the  defendants 
ever  constituted  Clogher  their  agent  to  contract  in  their  name 
or  incur  obligations  in  their  behalf,  or  that  they  ever  received 
the  benefit  of  his  acts  so  as  to  charge  them  with  his  obliga- 
tions within  the  maxim,  qui  senMt  oammochmh  sent/ire  dSet 
et  onus.  The  only  act  that  is  relied  upon  as  an  adoption  of 
his  acts  is  the  receipt  of  the  dividend  in  August,  1866.  But 
this  wants  the  essential  fact  that  it  was  paid  or  received  as  the 
profits  of  a  partnership  business,  as  well  as  the  element  of 
knowledge  of  the  acts  now  claimed  to  have  been  ratified,  or 
that  the  dividend  was  not,  in  fact,  from  the  earnings  of  the 
corporation,  for  and  as  which  it  was  paid  and  received.  A 
ratification  can  only  be  implied  after  knowledge  of  all  the 
material  facts  is  brought  home  to  the  party.  A  receipt  of 
money  as  a  part  of  the  earnings  of  a  corporation  is  no  ratifi- 
cation of  acts  of  business  carried  on  outside  of  the  corporation 
without  knowledge  of  him  who  is  sought  to  be  charged  with 
them  that  the  moneys  came  from  such  business.  {Baldwin  y. 
JBtirrows,  47  N.  T.,  199 ;  Dounce  v.  Myricky  45  id.,  180 ; 
JRawan  v.  Syatt,  id.,  138.)  The  case  of  Ths  National  Bank 
of  Watertown  v.  I/mdon  (45  K.  T.,  410),  is  distinguishable 
from  this  by  the  fact  that  in  the  case  quoted  there  was  a  spe- 
cial agreement  between  the  stockholders  under  which  the 
business  was  continued  after  the  legal  expiration  of  the  char- 
ter, by  which  they  made  themselves  partners  in  fact  as  well  as 
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in  law ;  and  they  were  held  liable  aj9  bonnd  bj  the  acts  of 
one  as  a  partner  having  power  to  bind  all,  and  not  by  reason 
of  any  special  agency  in  the  individual  by  whom  the  debt 
was  incurred.  FvUer  v.  Soioe  (57  N.  T^  28),  relied  upon  by 
the  plaintiff's  counsel,  is  fatal  to  the  plaintifEs,  the  court  there 
expressly  adjudging,  that  to  make  parties  assuming  to  act  in  a 
corporate  capacity,  without  a  legal  organization  as  a  corpora 
body,  liable  as  partners,  it  must  be  shown  that  the  individu- 
als sought  to  be  charged  ware  so  acting  at  the  time  the  eon- 
tract  sued  upon  was  made,  or  that  upon  some  consideration 
they  agreed  to  become  liable  with  the  others  as  partners. 

To  constitute  a  partnership  there  muBt  be  the  assent  of  the 
individuals  to  the  creation  of  that  relation  between  them ; 
and  in  the  cases  relied  upon  by  the  counsd  for  the  plaintifi 
there  has  been  a  partnership  by  express  a^^ement,  or  an 
authorization  in  advance  and  a  consent  to  be  bound  by  the  acta 
of  others  as  partners,  or  by  the  particular  act  in  question,  or  a 
ratification  of  the  acts  after  they  were  performed  with  full 
knowledge  of  all  the  circumstances  necessary  to  an  intelligent 
avowal  or  disavowal  of  them,  or  some  aets  by  which  an  equi- 
table estoppel  has  been  created — none  of  which  circum* 
stances  exist  in  this  case.  {Thiohne98e  v.  JBromUow,  2  0.  & 
^.,  425 ;  Anthony  v.  Butter,  13  Peters,  423 ;  JSatstman  v. 
Clarkj  68  N.  H.,  276 ;  Vaasar  v.  0(m^,  14  Barb.,  841.) 

The  plaintiff  failed  to  make  a  case  against  the  defendants, 
and  the  questions  of  evidence  made  upon  the  trial  are,  there- 
fore, immaterial  The  liability  of  the  two  dfif  exulants  served 
with  process  depends  upon  the  same  evidence ;  and  there  is 
no  evidence  against  McQuade  to  distinguish  his  case  fifom 
that  of  his  codefendant;  and  it  was  not  claimed  upon  the 
trial  that  either  was  liable  if  both  were  not. 

The  judgment  must  be  affirmed. 

All  concur;  AimBBWs,  J.,  not  sitting. 

Judgment  aflSrmed. 

Upon  decision  of  a  subsequent  motion  for  reaigument,  tba 
following  opinion  was  delivered : 
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JujLEJKy  J.  We  hftve,  in  conaidering  this  motioo,  very  care- 
folly  re-examined  the  case  and  reviewed  the  reaaona  assigned 
for  the  decifiion  made  by  na  that  the  judgment  of  the  Supreme 
Court  should  be  aflSrmed.  The  facta  are  undisputed.  There 
can  be  but  one  conclusion  from  the  evidence.  There  was  no 
conflict  in  the  testimony  or  doubtful  inf emice  to  carry  the 
caae  to  the  jury.  The  jdaintifi  conceded  that  the  question  was 
one  of  law  and  not  of  fact  for  the  jury,  by  asking  that  a  ver- 
dict be  ordered  for  the  plaintiff,  and  had  the  court  agreed  with 
him  as  to  the  l^;al  principles  upon  which  the  caae  hinged,  and 
the  legal  liabilities  of  the  defendants  resulting  from  the 
undisputed  facts,  a  Yerdiot  would  have  been  ordered  as 
requested.  But  the  evidence  is  uncontradicted  that  all  the 
parties  who  were  actors  in  the  transaction  under  review,  or 
who  took  part  in  the  business  of  the  cotton  f  aetory,  supposed 
the  corporation  still  existed  and  both  borrower  and  lender  of 
the  money,  to  recover  which  this  action  is  brou^t,  supposed 
that  the  loan  was  to  the  corporation.  The  plaintiff  did  not 
deal  with  the  defendants  or  the  trustees  or  stockholderB  of  the 
corporation  as  co-partners  Cft  as  individuals,  or  give  credit  to 
them  as  such ;  neither  did  the  defendants  intend  to  become 
eo-partners,  or  to  become  bound  as  such,  and  they  did  not  hold 
themselves  out  as  partners.  Under  these  circumstances,  we 
were  of  .the  opinion  that  no  personal  liability  was  incurred  by 
the  defendants,  and  for  the  reasons  before  assigned.  Com- 
plaint is  made  that  the  counsel  for  the  plaintiff  is  misrepre- 
sented, in  the  opinion,  by  the  statement  that  it  was  not  claimed 
that  there  was  any  distinction  to  be  made  between  the  defend- 
ants Walker  and  McQaade,  in  respect  to  their  liability.  The 
sentence  is  in  these  words :  *'  There  is  no  evidence  against 
McQuade  to  distinguish  his  case  from  that  of  Walker,  and  it 
was  not  claimed,  upon  the  trial,  that  either  was  liable  if  both 
were  not."  The  latter  clause  of  the  sentence  is  the  particular 
subject  of  the  complaint,  and  is  literally  true  and  entitled  to 
all  the  significance  given  it,  as  showing  that  no  distinction 
could  be  claimed  in  this  court,  and  it  was  not  deemed  necessary 
to  prove  that  the  point  would  not  have  availed  had  it  been 
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properly  and  eeasonablj  taken.  The  record  is  as  follows: 
^^Here  the  evidence  closed.  The  plaintiff's  counsel  moved 
that  the  conrt  direct  a  verdict  in  favor  of  the  plaintiff  against 
the  defendants.  The  court  refused  to  grant  the  motion,  to 
which  ruling  and  decision  the  plaintiff's  counsel  duly  excepted* 
The  defendants'  counsel  moved  that  the  court  order  a  nonsuit. 
The  plaintiff  requested  to  go  to  the  jury,  and  the  court  declined 
to  submit  any  fact  to  the  jury,  and  ordered  a  nonsuit,  to  which 
ruling  and  decision  the  plaintiff's  coxmsel  excepted,  and  a  non- 
suit was  ordered."  We  did  not  mistake  the  record  and  were 
not  misled  by  the  points  and  brief  of  the  respondents,  as  is 
suggested.  If  the  counsel  for  the  plaintiff  supposed  that 
McQuade  might  be  liable  even  if  the  court  should  rule  in  favor 
of  Walker,  he  should  have  taken  the  position  at  Oircuit  and 
taken  the  ruling  of  the  Circuit  judge ;  and  not  having  done 
so,  but  himself  united  both  defendants  in  the  same  general 
request,  he  cannot,  upon  appeal,  make  the  question  that  any 
distinction  exists  as  to  their  respective  liability.  If  he  in  £ict 
took  the  point  at  the  Circuit,  it  should  have  been  made  to 
appear  in  the  exceptions  and  been  spread  out  on  the  record,  by 
which  the  appellate  court  must  be  governed.  But  if  the  point 
were  in  the  case,  we  are  of  opinion  that  there  is  nothing  in 
the  evidence  to  distinguish  between  Walker  and  McQuade  in 
respect  to  their  legal  liability.  The  circumstantial  difference 
between  the  two  in  the  position  they  occupied  in  relation  to 
the  corporation,  both  before  and  after  its  charter  had  expired 
by  limitation  of  time,  was  not  forgotten  or  overlooked ;  but 
we  thought  those  circumstantial  differences  did  not  create  a 
legal  distinction  between  them  in  respect  to  their  liability  to 
the  plaintiff.  iN^either  contracted  the  debt  in  person  or  author- 
ized any  one  to  represent  him  individually  in  the  transaction. 
The  money  was  borrowed  by  the  agent  of  the  corporation, 
under  a  power  conferred  by  the  trustees  while  the  charter  was 
in  life ;  and  whether  the  party  sought  to  be  charged  was  nom- 
inally a  trustee  or  only  a  stockholder,  could  not,  upon  the 
evidence  in  this  case,  be  important.  We  find  nothing  to 
change  or  qualify  in  the  former  opinion.    We  had  the  points 
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<«iid  brief  of  the  counsel  for  iji^  pUi^tifi  before  lus,  wad  did 
.not  overlook  the  Qlaim  he  m^de  to  hold  li(cQuftdie,.^yeii  ii 
Walker  should  be  adjudged  i^ot  liable,  but^we^pf  opinioii 
that  under  his  exceptions  the  pQint  coTilfl  t^  b^  taken^imd 
that  if  it  had  been  taken  at  the  tri^y.apjd  a^p  properly  beforp 
us,  it  was  not  tenable. 

The  motion  must  be  deniedj  with  .ten  dolkiis.co^t. 

All  concur. 

Motion  denied. 


(John  M.  Eastbrlt,  AppeHant  and  Bespondent,  v.  William 
C.  Babbbs,  Appellant  and  Respondent. 

In  an  action  by  an  indorser  of  a  promiwory  note,  wbo  ^laapaid  tlitesaine, 
against  a  prior  indorser,  it  is  competent  for  defendant  to  prove  by  parol 
that  all  the  indorsers  were  accommodation  indorsers,  and  by  agreement 
•  they  were,  as  between  themselres,  co-sureties. 

In  such  an  action  It  appeared  that  the  holder  of  the  note  sued  the  note  and 
collected  it  of  the  subsequent  indorser,  at  the.  request  of,  and  under  an 
an-angement  with,  the  prior  indorser,  who  thereupon  gave  security. 
JBeld,  that  this  did  not  estop  the  latter  from  setting  up  the  agreement 
between  the  indorsers. 

Evidence  was  given  tending  to  show  that  the  agreement  was  made  in  ref« 
.  erence  to  a  prior  note  which  had  been  renewed  from  time  to  time  until  the 
note  in  question  was  given.  The  court  charged,  in  substance,  tbat  if  this 
was  so,  and  if  the  last  note  was  signed  with  the  arrangement  resting  upon 
the  minds  of  the  indorsers,  the  Jury  would  have  no  doubt  in  coming  to  the 
conclusion  that  the  agreement  attached  to  the  last  note.    HM,  no  error. 

There  were  f  oiur  indorsers,  between  whom  the  agreement  was  made.  Two 
were  not  parties.  It  was  proved  that  they  were  insolvent,  and  plaintiff 
recovered  Judgment  for  half  the  note.  Beld  (Chthich,  Ch.  J. ,  dissenting), 
that  the  action  being  one  of  law  against  one  of  the  co-sureties,  plaintiff 
was  only  entitled  to  recover  defendant's  proportion,  to  wit:  one^fourth 
.of  the  debt^  that  in.ord«r  to  poAke  defendant  liable  for  the  one-half 
because  of  the  insolvency  of  the  others,  an  action  in  equily  against  all 
should  have  been  brought;  also,,  t]^Ui  the  pleadings  could  npt  b^  cl^njgal 
to  conform  to  the  facts,  as  the  proper  parties  were  not  before  the  cou^ 
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the  fourth  judicial  departmeBt  denying  motion  for  a  new  trial 
and  directing  judgment  on  a  yerdict,  the  other  bj  defendant 
from  the  judgment  entered  upon  such  order. 

The  action  was  brought  bj  plaintifE  as  third  indorser  of  a 
promisBoiy  note  to  recover  the  amount  thereof  of  the  second 
indorser. 

The  note  in  question  was  made  by  the  Stevenson  Manufac- 
turing Company,  payable  to  the  order  of  one  Knight,  who 
indorsed  it.  Defendant  was  second  indorser,  plaintiff  third, 
and  one  MacDougall  the  fourth.  Defendant  alleged  in  his 
answer  that  the  note  was  given  and  discounted  for  the  benefit 
of  the  maker,  in  which  company  all  the  four  indorsers  were 
stockholders;  that  they  indorsed  for  the  accommodation  of 
the  company  under  an  agreement  that  as  between  themselves 
they  should  be  co-sureties,  and  shiu^  and  contribute  equally  to 
the  amount  all  or  either  should  be  obliged  to  pay  thereon. 

Upon  a  former  trial  plaintiff  recovered  a  judgment  for  one- 
fourth  the  amount  of  the  note.  It  appeared  on  such  trial  that 
the  two  other  indorsers  were  insolvent.  The  General  Term 
reversed  the  judgment  and  ordered  a  new  trial  on  the  ground 
that  plaintiff  was  entitled  to  judgment  for  one-half  the  amount. 
(3  K  T.  S.  a  [T.  &  C],  421.) 

Upon  the  second,  parol  evidence  was  received  to  prove  the 
allegations  of  the  answer,  which  was  received  under  objection 
and  exception.  The  evidence  tended  to  show  that  the  note  in 
suit  was  a  renewal  of  a  former  note ;  that  the  agreement  was 
made  in  reference  to  the  original  note^  which  was  renewed 
from  time  to  time.  The  testimony  was  conflicting  as  to 
whether  any  thing  was  said  in  reference  to  the  liability  as 
coHSureties  at  the  time  of  the  indorsements  of  the  note  in  suit. 

Plaintiff  was  allowed  to  prove,  under  objection*  and  excep- 
tion, the  insolvency  of  the  other  two  indorsers.  Knight  and 
HacDougaU.  Evidence  was  given  on  the  part  of  defendant 
tending  to  show  that  the  bank  which  discounted  the  note 
brought  suit  thereon  against  plaintiff  alone  at  defendant's 
request  upon  his  giving  security  to  indemnify  the  bank. 

As  to  the  agreement,  the  court  charged,  in  substance,  that 
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if  the  jury  f  onnd  that  the  agreement  was  made  bjb  claimed  b} 
defendant,  plaintifiE  was  entitled  to  judgment  for  one-half  the 
amount  of  the  note,  to  which  defendant's  counsel  duly  excepted. 
The  court  also  charged  as  follows :  ^'  If  former  notes  have 
been  given  under  this  agreement,  with  the  understanding  that 
they  were  to  stand  with  a  joint,  instead  of  a  separate  liability, 
and  that  note  was  carried  along  until  it  came  to  this  one,  and 
they  signed  this  note  with  the  ammgement  and  understanding 
rJZ^^  fteir  Mind^yo.  3™  no  d»nb.  in  coding  i^ 
the  conclusion  that  this  agreement  attaches  to  this  last  note ; " 
to  which  plaintiflE's  counsel  duly  excepted.  Exceptions  were 
ordered  to  be  heard  at  first  instance  at  General  Term. 

-E  S.  Avery  for  the  plaintiff.  The  court  erred  in  receiving 
parol  evidence  to  change  or  vary  the  relations  or  liabilities  of 
the  parties  upon  the  note  in  suit.  (2  Abb.  N.  Y.  Dig.,  661, 
§§  763-766 ;  Joknson  v.  Mclntoah^  31  Barb.,  267 ;  Bk.  of 
Albion  V.  Smithy  27  id.,  489 ;  Sail  y.  Nemcoinh,  7  Hill,  419 ; 
Mo<yre  v.  Oro^s^  19  N.  T.,  227 ;  Meyer  v.  Hibsher^  47  id.,  265 ; 
Spies  V.  OHmare^  1  Comst,  324 ;  Richards  v.  Wwrvagy  1  Keyes, 
683 ;  Brmon  v.  TTifoy,  20  How.  [IT.  S.],  442 ;  Thompson,  v. 
KetcJumiy  8  J.  R.,  192 ;  Mont.  Co.  Bk.  v.  Albcmy  City  Bk.^  8 
Barb.,  396 ;  Norton  v.  CoonSj  8  N.  Y.,  41 ;  Barry  v.  Rcmsom^ 
12  id.,  465 ;  Sisson  v.  Barrett j  2  id.,  406 ;  CottreU  v.  ConkHn^ 
4  Duer,  60 ;  Ba;tes  v.  StantoUy  1  id.,  87,  88.)  The  motion  for 
a  nonsuit  was  properly  denied.  (Code,  §§  69,  140, 142,  147, 
148 ;  PhiUips  v.  Gorham^  17  K  Y.,  274,  275.)  Plaintiff  was 
entitled  to  recover  of  defendant  one-half  the  sum  paid  on  the 
note.  (1  Story^s  Eq.  Jur.,  §§  495,  496 ;  Bradley  v.  BurweU^ 
8  Den.,  66.) 

JFrancis  Kemwn  for  the  defendant.  The  parol  agreement 
between  the  coH3ureties  was  valid  and  obligatory  between  them. 
{Barry  v.  Ransom,  12  N.  Y.,  462, 464-467 ;  PhiUips  v.  Pres^ 
ton,  5  How.  [XT.  S.],  278,  292 ;  BUks  v.  Cole,  22  Pick,  97 ; 
Chitty  on  Con.  [6th  Am.  from  3d  Loud,  ed.],  598,  note  i.)  In 
an  action  by  a  surety  against  one  of  several  co-sureties,  he  Can 
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^each  arily  (he  dUquot  proportioD  of  fhe  amount  paid,  for 
Irhicli  all  were  bound,  notwithstanding  one  or  more  of  the 
enreties  is  insolvent.  (Chitty  on  Con.  [6th  Am.  from  3d 
Lond.  ed.],  597,  598;  Stoi/s  Eq.  Jur.,  %  496;  Bramany. 
Blanchardy  4  Weiid.,  482,  435 ;  Brown  v.  Lee,  6  B.  &  0., 
689 ;  Cornea  v.  Mwards,  2  6.  ife  P.,  268.)  Plaintiff  could 
only  recover  one-quarter  of  the  Amount  paid.  {Reubens  v. 
JeweU,  13  N.  T.,  488,  493 ;  mXheU  v.  SMey,  60  id.,  468, 
472J)  The  present  action  is  one  which,  hy  the  Code,  must  be 
tried  by  a  jury.    (Code,  §  253 ;  13  N.  T.,  498.) 

Miller,  J.  llie  fin^  question  presented  upon  these  appeals 
is,  whether  it  is  competent  in  an  action  by  one  indorser 
against  a  prior  indorser  for  the  defendant  to  prove  by  parol 
an  agreement  between  all  th<3  indorsers  that  they  were,  as 
between  themselves,  co-sureties'where  they  are  accommodation 
indorsers.  In  Bwrry  v.  Boneom  (12  N.  T.,  46»)  it  was  held 
that  an  agreement  made  between  parties  prior  to  or  cotempo- 
raneously  with  their  exe<iuting  a* written  obligation  as  sureties, 
by  which  one  promises  to  indemnify  the  other  from  loss,  does 
not  contradict  or  vary  the  terms  or  legal  effect  of  the  written 
obligation,  and  it  Inay  be  proved  bypirol  evidence.  It  was 
said  by  Denio,  J.,  in  the  ojiinion,  that  an  agreement  among 
the  sureties,  arranging  their  eventual  liabilities  among  them- 
selves in  a  manner  different  from  what  the  law  would  pre- 
scribe, in  the  absence  of  an  express  agreement,  Would  not  con- 
tradict any  of  the  terms  of  the  bond.  It  was  also  held,  that 
the  engagement  among  themselves  had  no  necessary  plape  in 
the  instrument  between  them  and  the  other  contracting  par- 
ties. The  case  cited  referred  to  a  joint  and  several  bond, 
where  the  obligors  were  equally  liable  upon  its  f  aoe.  No  rea- 
son exists,  however,  why  the  same  principle  is  not  applicable 
to  notes  and  bills  of  ^xchangie.  The  terms  of  the  contract 
contained  in  instruments  of  this  character,  which  are  within 
its  scope  to  define  and  regulate,  caniidt  be  changed  by  parol ; 
but  the  understanding  between  the  indorsers  is  «  distinct  and 
separate  subject,  an  outside  matter,  which  may  be  properly 
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prored  independent  of  and  wititont  anj  r^ard  to  the  ingtra- 
meiit  itself.  This  mle  is  distznctlj  establi&hed  in  ref eroice  to 
joint  makers  of  promissory  notes;  and  althongh  the  preTions 
decisions  had  be^i  somewhat  uncertain  it  has  been  recently 
determined  by  the  decision  of  this  court  that  where  a  person 
t^ed,  as  si»ety,  a  joint  and  several  promissory  note,  and  it 
did  net  appear  by  the  instrmnent  itself  that  such  relation 
existed,  he  mi^t  prove  such  fact  by  parol,  and  that  such 
proof  did  not  t^id  to  alter  the  terms  of  the  contract.  {Hylh 
hxrd  V.  Cfumey.^  It  is  not  apparent  that  any  such  difference 
exists  between  the  two  classes  of  cases  which  prevents  the 
application  of  the  same  principle  to  both  of  them. 

An  attempted  distinction  is  sought  to  be  maintained  because 
(he  relation  of  indoreeis  to  each  olsher  are  fixed  by  law ;  while 
the  relations  and  obligations  of  sureties  and  obligors  are  not 
fixed  As  between  the  prindpat  and  the  sureties  they  are 
fixed  quite  as  much  as  between  indorsers^  and  can  only  be  set- 
tled as  between  sureties  inhere  the  contract  does  not  dhow  the 
fact  by  parol  proof  of  the  same.  In  support  of  the  same 
views  is  the  ease  of  PhiKpa  v.  JPre^ton  (5  How.  [XT.  S.],  278, 
992),  where  the  doctrine  is  laid  down  that  proof  of  a  collateral 
eontraet,  by  parol,  may  be  given  to  show  the  liability  of  indors- 
ers  as  between  themselves.  (See,  also,  McDonald  v.  Mag- 
nsd&Pj  8  Feters,  470 ;  Aiken  v.  BarMy,  2  Speers,  747 ;  -S^ 
hn  V.  WkUe^  «  Bush.  [Ky.},  408 ;  Davis  v.  Jforgcm,  64  K  0., 
•70.)  The  indorsements  upon  bills  of  exchange  or  promis- 
sory Botes  rest  upon  the  theory  that  the  liability  of  indorsers 
to  eaeh  other  is  r^ulated  by  the  position  of  their  names,  and 
tiiat  the  paper  is  transferred  from  the  one  to  the  others  by 
Ibdonsement.  But  this  rule  has  no  practical  application  to 
aoeonsmedatiefn  indorsers,  where  neither  of  them  has  owned 
tke  paper  and  no  such  transfer  has  been  made.  It  is  easy  to 
see  thai  the  a]^4ication  of  the  role  contended  for,  in  many 
oases,  would  work  the  most  serious  injustice.  Suppose  a  pei^ 
sen  ^n  as  aeeommodation  maker  of  a  promissory  note,  and 
tbe  payee  for  whose  benefit  it  is  made  indorses  it  and  pays  the 
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note,  and  afterwards  sues  the  maker  to  necoTer  back  the 
money,  would  it  be  serionfilj  contended  that  proof  conld  not  be 
given  to  show  that  he  was  merely  an  accommodation  maker  t 
Clearly  not;  and  yet  such  evidence  would  oontradict  the 
written  instrument  quite  as  much  as  it  would  to  jHrove  an 
agreement  between  indorsers  in  regard  to  their  liability  aa 
between  each  other.  Cases  frequently  arise  where  it  is  com- 
petent to  prove  that  the  indorsement  is  made  for  the  aocom> 
modation  of  the  maker;  and  a  drawee  may  show,  after 
acceptance,  that  he  has  no  funds  (3  N.  Y.,  423)  in  his  handSi 
and  that  he  was  merely  an  accommodaticm  acceptor.  {Or^ffUh 
y.  Heed,  21  Wend.,  602.)  The  cases  to  which  we  have  been 
referred  by  the  plaintifPs  counsel  do  not,  we  think,  suataiQ 
the  position  contended  for ;  that  parol  proof  cannot  be  given 
to  show  an  arrangement  between  accommodation  indorsers 
different  from  that  which  appears  by  the  legal  effect  of  the 
instrument,  and  a  particular  examination  of  them  is  not 
required*  The  uniform  practice  in  this  State  has  been  iu  con- 
formity to  the  views  expressed  in  reference  to  proof  of  this 
character,  and  it  would  be  establishing  a  new  role  at  this  time 
to  hold  that  such  testimony  was  incompetent  There  was, 
therefore,  no  error  committed  by  the  judge  in  the  admission 
of  the  evidence  to  which  objection  was  taken. 

There  is  no  force  in  the  objection  made  by  the  plaintiff's 
counsel  that  the  evidence  failed  to  establish  Ae  agreement 
alleged  in  the  answer  to  have  been  made  in  reference  to  the 
note  in  suit.  It  was  purely  a  question  of  fact  what  the  agree- 
ment actually  made  was.  No  request  was  made  to  take  the  case 
from  the  jury,  and  sufficient  was  shown  to  submit  the  ques- 
tion raised  to  their  consideration.  There  is  no  ground  fcnr 
claiming  that  the  defendant  was  estopped  from  setting  up  the 
Terbal  agreement  alleged  to  have  been  made  as  a  defence. 
The  arrangement  of  the  defendant  with  the  bank  for  the  pros- 
ecution of  the  note  and  the  collection  of  the  same  of  the 
plaintiff,  and  the  security  given  thereupon  do  not  contain  the 
elements  of  an  estoppeL  The  defendant  was  not  the  actual 
party  in  the  suit,  and  the  most  which  can  be  said  in  regard  to 
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it  is,  that  the  defendant  prrferred  to  have  it  collected  of  East- 
erly  instead  of  himself,  and  to  compel  Easterly  to  sue  him  foi 
the  proportion  which  he  was  lawfully  liable  to  pay.  There 
was  no  assumption  in  this,  we  think,  that  estops  the  defendant. 

We  are  also  of  the  opinion  that  there  was  no  error  in  that 
portion  of  the  charge  wherein  the  court  instructed  the  jury 
that  if  former  notes  had  been  given  under  the  agreement, 
with  the  imderstanding  that  they  were  to  stand  with  a  joint 
instead  of  a  separate  liability,  and  they  were  carried  along 
until  they  came  to  this  one,  which,  if  it  was  signed  with  the 
arrangement  and  understanding  resting  upon  their  minds,  they 
would  have  no  doubt  in  coming  to  the  conclusion  that  this 
agreement  attaches  to  the  last  note.  This  was  a  necessary 
result  of  the  facts  proved  and  clearly  right  The  requests  to 
charge  upon  this  branch  of  the  case  in  this  connection  were 
properly  refused,  as  the  propositions  presented  were  suffi- 
ciently covered  in  the  charge  which  had  already  been  made. 
The  discussion  had  leads  to  the  conclusion  that  sufficient 
grounds  are  presented  on  the  plaintifPs  appeal  for  a  reversal 
or  modification  of  the  judgment 

Other  questions  arise  upon  the  defendant's  appeal,  which 
should  be  considered.  It  is  claimed  that  an  action  at  law  by 
a  surety  for  contribution  must  be  against  each  of  the  sureties 
separately  for  his  proportion,  and  that  no  more  can  be  recov- 
ered, even  where  one  or  more  are  insolvent  In  the  latter 
case,  the  action  must  be  in  equity  against  all  the  co-sureties 
for  contributions,  and,  upon  proof  of  the  insolvency  of  one 
or  more  of  the  sureties,  the  payment  of  the  amount  will  be 
adjudged  among  the  solvent  parties  in  due  proportion.  The 
principle  stated  is  f uUy  sustained  by  the  authorities.  It  is 
thus  stated,  in  Parsons  on  Contracts  (vol.  1,  page  34) :  ^^  At 
law,  a  surety  can  recover  from  his  co-surety  an  aliquot  part, 
calculated  upon  the  whole  number,  without  reference  to  the 
insolvency  of  others  of  the  co-sureties ;  but  in  equity  it  is 
otherwise."  (See,  also,  Browns  v.  Z^,  6  Bam.  &  Cress.,  689 ; 
18  Eng.  C.  L.,  394 ;  Oowdl  v.  Edwards,  2  B.  cfe  Pull.,  268  ;' 
Beaman  v.  Blanchard,  4  Wend.,  432, 436  ;  Story's  Eq.  Juris., 
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$496 ;  I  Ohi«ty  on  Con.  [5tik  Am.  ed.],  597,  598;  WiUaid'a> 
Eq.  Juris.,  108.)  There  seems  to  be  a  propriety  in  the  rvhp 
^hat  where  SDieties  are  called  npon  to  oontrvbnte,  and  some- 
of  than  are  insolyent,  that  all  the  parties  should  be  bronght 
into  court  and  a  decree  made  np<m  equitable  principles  in  lef- 
er^ice  to  the  alleged  insolvency.  There  shooM  be  a  remedy 
decreed  s^ainst  the  insoivent  parties,  which  may  be  enforced 
if  they  become  afterwards  able  to  pay,  and  this  can  only 
be  done  in  a  court  of  equity  and  when  they  are  parties  to- 
the  action.  The  action  here  was  not  of  this  character ;  nor 
were  all  the  proper  parties  before  the  comrt  It  was  clearly 
an  action  at  law,  and  in'  that  point  of  view,  as  we  have  seeny 
the  plaintiff  oonld  only  recover  for  one-f onrth  of  the  debt  for 
which  all  the  sureties  were  fiable.  The  distinction  between 
the  two  classes  of  actions  is  recognized  by  the  decisions. 

The  reme(fie6^  the  parties  and  course  of  procedure  are  each 
different.  In  the  one^  a  jury  trial  is  a  matter  of  right ;  while 
in  the  other  the  trial  is  by  the  court.  The  costs  are  also  in  the 
discretion  of  the  court.  (CJode,  §§  253, 306 ;  13  K  Y.  [9upra]j 
498.)  As  the  judgment  could  not  require  each  of  the  parties 
to  pay  Ms  aliquot  nhare  and  fnmirii  a  remedy  over  a^j^ 
tiM>8e  who  wiere  insolvent  and  the  rights  of  the  parties  bo 
finally  determined  and  fixed,  it  was  under  the  facts  proven 
clearly  erroneous.  Although'  in  many  cases  under  the  Code 
the  pleadings,  if  necessary,  may  be  made  to  conform  to  the 
facts,  and  the  case  disposed  of  upon  th^  merits,  the  defects* 
here  are  so  radical  as  to  strike  at  the  very  foundation  of  the 
action,  and  cannot  thite  be  remedied.  Besides,  th<e  proper  paav 
ties  are  not  before  us,  and  cannot  be  brought  in,  except  on 
BQOtion  in  the  court  below.  As  the  daim  was  alleged  in  the 
complaint,  there  wa6  no  soeh  defect  of  parties  appaient  as* 
required  the  def  en^dant  to  take  the  abjection  by  demurrer  or" 
answer.' 

It  f  (^ows  that  the  judgment  must  be  affirmed  upon  the 
plaintiff's  appeal,  with  costs  of  appeal  to  be  paid  by  the  plain* 
tiff  upon  the  final  t^mdinBtion  of  the  addon,  if  th6  def  endatif 
succeeds;  and  if  the  plaintiff  stieoeedi^  fo  be  set  off  agaiBst  th4 


18^9.]  Shadeb  i).  "RxTLV^Ar  Passbkqbb  Assitbancb  Co.      441 

Statement'  of  case. 

{fla&itilfs  coste'.  And  ^€  ^dgmen€  must  he  reversed  npon 
flke-defendaenfs  a;ppeal,  wfth  co^  of  the  appeal  in  this  court, 
ittcd  cofirta  in  the  gnprenm  Obnrt  t<J  abide  the  event. 

Ali  concur,  except  CnuKott,  Ok.  J*.,  dissenting. 

Ordered  accordingly. 


Gbobqe  If.  Sff Ai)EB,  Adxninistrator^  etc.,  Appellant,  v.  Tim 
Raelwat  ?a8SEngee  Assurance:  Company,  Respondent. 

ifett  ateoldaataft  loiniraDioe^poiiey'eiliiliifQed  a  elinise'ptovidtng  that  no  daim 
should  be  made  thereunder  '*  whan  tbe  deatli  or  tdjaiy  may  hKve  hap* 
pened  while  the  insured  was,  or  in  consequence  of  his  having  been, 
under  the  influence  of  intoxicating  drink."  The  insured  was  killed  by 
a  pistol  shot.  In  an  action  upon  the  policy,  hM,  that  if  the  death  of 
ffte  instt^ed  oecttfred  wfaHe  iBo  was  under  the  hilluence  of  intoxicating 
drink,  this  aloner  avoided  th«  policy  without  regani  to  the  queetion 
whether  that  condition  was  the  nacoral  and  reasonable  cause  of  ther 
death,  or  in  any  manner  contributed  thereto;  and,  also,  thatt  sudi  a  pK>- 
vtsioh  was  proper  and  reasonable. 

Bradleyr.  Mutual  Benefit  Life  TmuranM  Company  {'Ui  N.  Y.,  423)  and  Welta 
V.  Offimeetigat  MiOmA  Life  ImwMmm  Chmpanif{4B  id.,  84)  distinguisbed. 

(Argued  June  9, 1876;  decided  June  20,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  In  the  fourth  judicial  department  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported 
below,  3  Hun,  424.) 

Thid  action  wajs  upon  an  accidental  insurance  poScj  issued 
by  defendant  to  plaintiff^s  intestate,  Wesley  E.  Shader. 

The  insuried  was  shot  and  kilted  while  dining  with  a  fiiend. 
Thel  evidence  tended  to  show  that  he  was  at  the  time  under 
th6  influence  of  intoxicating  liquor,  of  which  he  had  been 
drinking  freely. 

The  judge  charged  the  jury,  among  other  things,  as  follows ; 
*'  The  question  is  not  simply  whether  he  was  under  the  influ- 
ence of  intoxicating  liquors  at  the  time,  but  it  is  whether  the 
injury  occurred  in  consequence  of  that.  The  question  is,  was 
SicKELS. — Vol.  XXL        66 
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the  injury  the  natural  and  reafionable  result  of  hia  being  in 
that  condition  t  *  *  *  It  is  not  enough  to  find  that  he 
was  under  the  influence  of  intoxicating  drinks  at  the  time. 
You  are  to  find  that  the  injury  he  received  was  the  natural 
and  proximate  result  of  that  condition.  You  are  to  see  the 
connecting  link  between  the  injury  and  the  condition  he  was 
in/'    To  which  defendant's  coiinsel  duly  excepted. 

Said  counsel  asked  the  court  to  chaige,  among  other  things^ 
that "  if,  at  the  time  Shader  was  shot,  he  was  under  the  influence 
of  intoxicating  drinks,  the  plaintiff  could  not  recover,  and  this 
is  so,  whether  the  influence  of  the  liquor  occasioned  the  dis- 
charge of  the  pistol  or  not."  The  court  refused  so  to  charge, 
and  defendant's  counsel  duly  excepted. 

J.  B.  Adam  for  the  appellant  Defendant  was  liable,  if 
the  injury  to  plaintiff's  intestate  was  not  the  natural  cause  and 
reasonable  result  of  his  being  intoxicated,  notwithstanding  the 
provisions  of  the  policy.  {^Bradley  v.  Mut.  Benefit  Ins.  Oo^ 
45  N.  Y.,  422 ;  WdU  v.  C(m%.  Mut.  L.  Ins,  Co.,  48  id.,  84.) 

Oeo.  F.  Domfcrth  for  the  respondent.  If  the  deceased  was 
intoxicated  when  the  injury  occurred,  no  question  can  be 
made  whether  non-compliance  with  the  condition  of  the  policy 
affected  the  risk,  or  whether  this  condition  was  reasonable  or 
not.  {Sa/oage  v.  Sow.  Ins.  Co.,  52  N.  Y.,  50 ;  SoviQuxmibe  v. 
Merrimam,y  1  0.  &  M.,  286.) 

MiLLEB,  J.  The  question  arising  directly  upon  this  appeal 
relates  to  the  charge  of  the  judge  and  to  his  refusal  to  charge 
as  requested  by  the  counsel  for  the  defendant  The  policy 
provided  that :  "  ^o  claim  shall  be  made  under  this  policy 
where  the  death  or  injury  may  have  happened  while  the 
insured  was,  or  in  consequence  of  his  having  been,  under  the 
influence  of  intoxicating  drinks."  The  judge  in  his  chaige  to 
the  jury  stated  that  the  question  was  not  simply  whether  the 
deceased  was  under  the  influence  of  intoxicating  liquors  at 
the  time,  but  it  was  whether  the  injury  occurred  in  conse- 
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qnence  of  that,  and  it  was  the  natural  and  reasonable  result 
of  his  being  in  that  condition ;  and  he  charged,  in  substance, 
that  if  the  injury  happened  in  consequence  of  his  being  under 
the  influence  of  intoxicating  liquors,  the  plaintiff  could  not 
recover.  The  court  was  requested  to  charge  that,  if  at  the 
time  Shader  was  shot,  he  was  under  the  influence  of  intoxi- 
cating drmks,  the  plaintifE  could  not  recover ;  and  this  was  so 
whether  the  influence  of  the  liquor  occasioned  the  discharge 
of  the  pistol  or  not.  This  was  declined.  Exceptions  were 
duly  taken  to  the  portion  of  the  charge  made  and  the  refusal 
to  charge. 

The  first  inquiry  which  presents  itself  to  our  considera- 
tion is  the  construction  to  be  placed  upon  the  proviso 
referred  to.  An  exact  and  accurate  interpretation  of  the  Ian- . 
guage  employed  manifestly  conveys  the  idea  that  it  was 
intended  to  comprehend  all  cases  where  injury  or  death  might 
happen  while  the  assured  was  under  the  influence  of  intoxi- 
cating drinks,  as  well  as  such  as  might  occur  by  reason  of 
the  use  thereof.  As  to  the  flrst  class  of  cases  stated  in  the 
proviso,  the  words  imply  that  it  is  not  required  that  the  use 
of  intoxicating  drinks  should  be  the  moving  cause .  in  pro- 
ducing the  injury  or  death,  and  quite  sufficient  to  avoid  a  lia- 
bility that  the  person  in  whose  favor  the  policy  was  issued  was 
under  the  influence  of  such  stimulants,  without  regard  to  the 
effect  which  might  result  from  such  a  condition.  The  limita- 
tion in  the  policy  related  to  the  condition  of  the  insured,  not 
to  the  cause  which  might  produce  his  death.  And  here  lies 
the  distinction  which  is  to  be  drawn  in  its  construction,  f  or, 
by  any  other  or  different  interpretation  the  words  used  would 
not  only  be  unnecessary  but  meaningless  and  without  point. 
As  the  policy  was  rendered  void  if  the  assured  was  injured 
or  killed  while  under  the  influence  of  intoxicating  drinks,  it 
was  not  essential,  to  work  a  forfeiture,  that  injury  or  death 
should  occur  in  consequence  of  the  use  of  the  same. 

As  to  the  second  dass  of  cases  the  policy  was  designed  to 
provide  for  the  possible  contingency  which  might  arise  after 
the  influence  of  intoxicating  liquors  had  ceased  to  operate 
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of  Ae  ft&fWfKB  VBt  thtmiC  Ike  ialEBtioii, 
Jcsdj'y  w  ii^  Snik  dbe  BUbffily  of  tfe  oob^mutIij'  Ae  cod- 
tnet  wjdi  Ike  aHved,  ind  Bot  to  iacBr  aar  nEfioalbSBtj 
triboB  dbe  iajny  ocmnvd  wide  tteflBsredwdireed^  under 
Ifae  fliheaee^  or  wlnpe  Ike  moll  wm  lemutdfi  produced  bj 
iBt0%iotiDg  driola.  Aeodalil  pofieieB  iie  inned  prinopaD j 
to  teMfittfo  or  peiouBi  cxpoopd  to  irniHnl  peril  and  danger, 
oodlfco  n^mmiA  tma  bein^ extremdj- liasudooo it  nby 
aonwoBo  imnammMe  4iaft  Ae  mmrer  Aoold  reqfiuie  that 
the  MHUtid  dioold  be  undo'  no  exciting  influence  winch  maj 
affeel  Ui  adf-poflBeBBon  or  jn^ment,  or  seriou&lj  interfere 
with  the  free^  fnll  and  deliberate  exeroae  of  his  fMmlties  in 
protecting  kimaelf  from  Occident  or  harm.  It  foIIowB  that 
the  propoeitioii  hid  down  bj  the  jndge  was  erroneons ;  and 
he  alsoored  in  vefinii^  to  diarge  as  reqnested. 

We  are  ref ared  to  the  eaee  of  .ffrodZ^  T.  771^  JTifftta;  ^«y^ 
Zife  Inntrofics  Company{^5  K. Y.,  429),  as  an  an Aority  adyerse 
to  the  yiewi  expressed ;  bnt  we  think  it  does  not  support  the 
doctrine  contended  for,  and  is  not  in  point  The  policy  in  that 
ease  contained  a  proriso  that  in  case  the  insured  shonld  <&e 
^  in  the  known  Tidadon  of  anj  hiw  of  the  State  he  is  per- 
mitted to  ymtj  the  policy  shall  be  Toid.'*  It  was  held,  that 
to  justify  tiio  conrt  in  taking  from  the  jury  the  question 
whether  the  deceased  came  to  his  death  in  a  manner  covered 
by  this  clause,  that  whatever  be  the  nature  of  the  violation 
of  law  daimod  as  avoidii^  the  policy,  the  death  must  clearly 
appear  to  have  beoi  Ihe  natural  and  legitimate  consequence 
of  such  violation.  It  was  evident  from  the  proviso  contained 
in  the  policy  in  the  caae  dted,  that  a  relation  must  exist 
between  Ae  violation  of  law  and  the  cause  of  the  death,  for 
any  other  eonstmction  wouM  be  unwarranted  and  clearly 
beyond  the  meaning  of  the  policy.  It  is  also  manifest  from 
the  phraseology  employed,  that  no  liability  was  incurred  if 
the  assured  was  engaged  in  the  violation  of  law  unless  such 
violation  had  some  connection  with  the  cause  of  his  death. 
If  the  provision  had  been  that  if  the  assured  should  die  whiU 
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engaged  in  the  yiolation  of  any  law,  there  woald  be  some 
ground  for  daimang  that  *there  was  an  aoalogj  'between  tha 
two  cases ;  although,  even  then,  it  xoight  be  questioned 
whether  such  a  condition  was  applicable  to  all  cases  of  a 
^violation  of  law.  In  the  ease  at  bar  the  proviso  is  absolute, 
direct  and  unequirocal,  and  the  drcnmstances  are  entirely 
QiSerent ;  besides,  there  are  strong  and  unanswerable  reasons 
which  do  not  .apply  in  <the  ease  died,  for  .the  insertian  of  «aeh 
a  clause  in  a  policy  of  this  kind,  for  the  purpose  of  protedr 
ing  the  company  from  the  reckless  and  improvident  acts  and 
conduct  of  the  insiired,  wliich  may  have  been  induced  hj  the 
improper  use  of  intoxicating  drinks.  The  decision  in  the 
case  cited  was  made  in  view  of  the  dreunistances  presented 
and  with  ref ereioice  to  the  language  employed,  and  upon  no 
fair  interpretation  can  it  be  considered  as  controlling  in  the 
case  at  bar.  Nor  does  the  case  of  WeUs  v.  The  Connection 
Mutual  Life  In9u,r<moe  Compo/ny  (48  N.  Y.,  34)  affect  the 
ease  now  considered.  It  was  properly  held  in  that  case  that 
an  employment  by  military  authority  in  building  a  railroad 
bridge  was  not  within  the  prohibition  of  the  policy,  forfeit 
ing  the  same,  if  the  iussured  should  enter  into  any  military 
or  naval  serviee  without  the  eonsent  of  the  company.  This 
principle  can  have  no  application  where  the  prohibition  is  in 
express  terms  against  an  act  or  Conduct  which  may  directly 
tend  to  produce  death  or  an  injury  and  which,  beyond  ques- 
tion, seriously  affects  and  increases  the  risk  of  the  insurer. 

As  the  judge  erred,  upon  the  trial,  the  judgment  was  prop- 
erly reversed  and  a  new  trial  granted. 

The  order  must  be  affirmed  and  judgment  absolute  ordered 
for  the  defendant,  with  costs. 

AH  concur. 

Order  affbrmed,  and  judgment  accordingly. 
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Eamon  M.  Estevez  et  al.,  Appellants,  v.  Emily  E.  Pubdi^ 

et  al.,  Kespondents. 

Where  a  lender  lias  receiyed  a  security  providiiig  for  tbe  payment  of  tbe 
precise  amount  loaned  by  him  with  lawful  interest,  the  fact  that  his  agents 
without  his  authority,  knowledge  or  participation,  has  extorted  from  the 
borrower  a  sum  of  money  upon  the  false  pretence  that  a  portion  thereof 
was  a  bonus  for  his  principal  does  not  taint  the  security  with  usury. 

The  employment  of  an  agent  to  effect  a  loan  does  not  impliedly  or  appa- 
rently authorize  him  to  violate  law  or  do  an  illegal  act. 

The  fact  that  an  action  upon  the  security  is  commenced  by  the  principal 
after  knowledge  upon  his  part  of  the  exaction  of  the  agent  is  not  a  rati- 
fication thereof;  the  security  coming  to  him  unaffected  by  usury,  he 
has  the  right  to  enforce  it 

After  payment  of  a  portion  of  the  amount  due  upon  a  bond  secured  by 
mortgage,  the  obligors  applied  to  the  agent  of  the  obligees  for  a  reloan 
of  the  sum  paid  upon  the  same  securities.  This  the  obligees  agreed  to. 
The  agent  exacted  of  the  obligors  $225  professedly  for  the  obligees,  who 
did  not  receive  any  portion  of  it  and  knew  nothing  of  the  representation. 
One  of  the  obligees  was  informed  by  the  obligors  before  the  loan  of  the 
terms  their  agent  exacted,  to  which  he  replied  that  it  was  too  much  for 
the  agent's  services.  The  obligees  loaned  the  full  amount,  and  it  did  not 
appear  that  they  knew  how  much  was  finally  paid  or  agreed  to  be  paid  to 
the  agent.  Bdd,  that  the  evidence  rebutted  any  inference  that  the  obligees 
connived  at,  consented  to,  or  authorized  the  charge,  and  that,  theref  ore» 
there  was  no  usury. 

Algur  V.  Ga/rdner  (54  N.  Y.,  860)  distinguished. 

EBtevn  V.  Pwrdy  (6  Hun,  46)  reversed. 

(Argued  June  12, 1876;  decided  June  20, 1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Com^  in  the  first  judicial  department  reversing  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  6  Hun,  46.) 

This  action  was  brought  for  the  foreclosure  of  a  bond  and 
mortgage  for  the  sum  of  $5,000,  executed  by  defendants, 
Emily  E.  and  Ambrose  H.  Purdy,  to  plaintiflfe. 

The  court  found,  in  substance,  that  Mrs.  Purdy  made  appli- 
cation to  a  Mr.  Butcher,  an  agent  of  plaintiflb,  for  the  loan, 
who  exacted  and  retained  out  of  the  $5,000  loaned  the  sum  of 
$500,  he  representing  tliat  $150  was  for  his  services  in  search- 
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ing  the  title,  etc.,  and  the  balance  was  to  go  to  plalntiSs  as  a 
bonus ;  that  when  the  bond  became  due  $2,500  of  principal 
and  all  interest  accrued  were  paid  thereon,  and  payment  of 
the  remaining  $2,600  of  principal  was  extended  for  three 
months  upon  payment  by  Mrs.  Pnrdy  of  sixty-two  dollars  and 
jBfty  cents,  which  was  demanded  by  Mr.  Butcher  and  paid  by 
Mrs.  Purdy  as  a  bonus  for  such  extension ;  that  at  or  about 
the  expiration  of  said  period  of  three  months  an  arrangement 
was  made  with  Mrs.  Purdy,  by  which  the  plaintiffs  loaned  her 
$2,500  more,  and  it  was  agreed  between  them  and  her  that 
the  $5,000  in  which  she  was  then  so  indebted  to  them 
should  become  payable  in  nine  months  from  that  time  and 
not  before.  Mrs.  Purdy  at  that  time  also  verbally  agreed 
with  the  plaintiffs  that  upon  such  additional  loan  said  bond 
and  mortgage  should  stand  as  originally  for  $5,000  and  inter- 
est, and  upon  receipt  of  said  last  $2,500  made  and  delivered  to 
the  plaintiffs  a  certificate  in  writing,  signed  by  her,  to  the  effect 
that  $5,000  was  unpaid  on  the  bond ;  that  at  the  time  of  the 
said  last  loan  and  extension  Mr.  Butcher  exacted  and  received 
from  Mrs.  Purdy  $225  as  a  condition  thereof  and  bonus  therefor, 
which,  he  stated  to  the  agent  of  Mrs.  Purdy,  was  all  to  go  to 
the  plaintiffs  for  their  exclusive  benefit,  and  he  afterwards  told 
said  agent  that  he  had  paid  all  of  it  to  them ;  that  plaintiffs 
were  aware  that  their  agent  exacted  such  sum  as  a  condition  of 
the  reloan,  and  that  defendants  agreed  to  pay  it ;  that  before 
the  commencement  of  this  action  the  plaintiffs  had  notice  and 
were  aware  of  the  fact  that  Mrs.  Purdy  asserted  the  defence 
of  usnry  set  up  by  her  in  this  action  by  reason  of  the  afore- 
said payments  of  bonus,  and  knew  of  the  claim  made  by  Mr. 
Butdier  for  the  last  sum  before  it  was  paid ;  that  none  of  the 
money  so  paid  for  bonus  was  ever  received  by  the  plaintiffs 
themselves  or  was  applied  to  their  benefit,  and  that  they  never 
authorized  Mr.  Butcher  to  take  or  agree  for  more  than  seven 
per  cent  interest  per  annum  for  the  loan,  or  forbearance  of 
said  money,  or  of  any  of  it.  As  conclusions  of  law,  that  the 
plaintiffs  were  entitled  to  judgment  of  foreclosure  and  sale 
for  the  amount  of  the  bond  and  mortgage,  with  interest. 
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PlaintifEs,  in  their  evidence  ou  the  vtidaj,  denied  all  luxojnrl- 
edge  of  their  ligent  haying  charged  a  bonus,  and  one  of  tbeoi 
testified  that  .when  infonned,  prior  .to  the  second  loan,  of  the 
exaction  of  their  agent,  and  the  amount  .thereof,  he  stated  thsit 
it  was  too  much  for  the  agent  to  obarg^  for  hiB  services,  U^o 
evidence  was  given  showing  that  .plaintiffs  Jcnew  the  amount 
finally  paid  or  agreed  to  be  paid. 

Samnd  Simd  for  the  appellants.  ITheTe  .an  agent  for 
loaning  money  takes  a  bonus  beyond  legal  inteorest  for  himself 
without  the  knowledge,  authority  qr  consent  of  bis  principal, 
it  does  not  affect  with  usury  the  loan  of  the  principaL 
{Condit  V.  Baldwin,  21 N.  T.,  219 ;  Bdl  v.  jDay,  32  id.,  165 ; 
Farmeri  Co.  v.  ClcmeSyS  id.,  470;  Chatkam  JBk.  v.  BetUj 
37  id.,  356;  9  Bosw.,  552;  Orcms  v.  HvUbeU,  7  Paige,  413; 
Ehner  v.  OaJdeyj  3  Lans,,  34.) 

Moses  Ely  for  the  rospondents.  The  bonus  paid  to  plw- 
tiff's  agent  rendered  the  loan  usurious.  {BeU  v.  Day,  32  ^. 
T.,  179 ;  Bmnett  v.  Jttdeony  21  id.,  238 ;  OandU  v.  Bflidwrn, 
21  Bark,  187,) 

Eabl,  J.  The  question  to  be  determined  by  us  is  whether 
the  plaintiffs'  securities,  which  provide  for  the  payment  to 
them  of  the  precise  amount  loaned  by  them,  with  lawful 
interest,  are  tainted  with  usury  and  void  beeause  their  agent, 
in  making  the  loan,  without  their  Jmowledge  or  consent, 
extorted  from  the  defendants  the^um  of  $500,  upon  the  false 
pretence  that  a  portion  thereof  was  for  his  services  and  the 
bJance  w«  a  bontw  f or  Lis  priBcip-Ifl.  Thia  qu68tion  mart, 
upon  authority,  be  .determined  in  favor,  x^  the  plaintifib. 

In  Cofidit  .V.  BaJdmn  (21  N.  T.,  219)  the  phuntiff  placed 
in  the  hands  of  WSliams  tiiesum  of  $400  to  invest  f<Mrhera(t 
lawful  intei^ ;  1m  kMuted  it  to  tbe  defiwdants  upon  thetf 
note  i»t  the  aioMat  witii:  law6il  interest  and  aaaeked  for  him- 
self a  booms 0f  r tweoty-ftva  doQws fmm  the  borrawers,  audit 
was  held  that  the  note  was  not  affected  with  nsuiy.    The 
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law  of  the  case,  as  stated  in  the  head-note,  is,  that  where 
an  agent  intrusted  with  monej  to  invest  at  legal  interest 
exacted  a  bonus  for  himself  as  the  condition  of  making  a 
loan,  without  the  knowledge  or  consent  of  his  principal,  this 
does  not  constitute  usury  in  the  principal  nor  affect  the  seen- 
rity  in  his  hands.  That  case  was  decided  by  a  divided  court, 
but  it  was  followed  on  the  principle  of  stars  deeiais  in  Bell  v. 
Daj/  (32  N.  Y.,  165).  In  the  latter  case.  Glover  was  the  gen- 
eral agent  of  the  lender,  and  exacted  for  himself  a  bonus  of 
fifty  dollars,  without  the  knowledges  or  authority  of  the  lender, 
and  it  was  held  that  the  contract  of  loan  was  not  by  the  extor- 
tion of  the  agent  rendered  usurious.  These  decisions  are  based 
upon  the  principle  that  the  lender  did  not,  either  expressly, 
impliedly  or  apparently,  authorize  the  agent  to  do  an  illegal 
act  or  to  violate  the  law ;  and  hence,  that  he  was  not  affected 
by  the  wrongful  act  of  the  agent  in  extorting  from  the  bor- 
rower a  bonus  for  himself,  so  long  as  the  lender  did  not 
authorize,  consent  to  or  participate  in  the  extortion  and  was 
seeking  to  enforce  a  security  for  the  precise  amount  loaned, 
with  lawful  interest.  In  each  case  there  was  but  one  agree- 
ment, to  pay  the  amount  borrowed  to  the  lender,  with  lawful 
interest,  and  to  pay  the  bonus  to  the  agent. 

It  is  sought  to  distinguish  this  case  from  those  because  here 
the  agent  professed  to  take  a  bonus  for  the  lenders.  It  must 
be  conceded  that  if  he  had  professed  to  take  the  bonus  for 
himself  this  case  would  have  been  precisely  like  those.  But  it 
can  make  no  difference  in  principle  that  he  professed  to  take 
it  for  the  lenders,  so  long  as  he  had  no  express,  implied,  or 
apparent  authority  to  do  so.  The  lenders  have  neither  taken, 
assented  to,  nor  participated  in  the  usury.  In  Zee  v.  Chadsey 
(3  Abb.  Ct.  of  Ap.  Dec,  43),  Boyer  loaned  money  to  Chadsey 
and  charged  certain  commissions  for  making  the  loan.  He 
loaned  the  money  ostensibly  for  himself,  but  really  for  Leeds, 
and  it  was  held  that  a  commission,  in  excess  of  lawful  interest, 
exacted  by  an  agent  for  his  own  benefit,  without  the  knowl- 
edge of  his  principal,  does  not,  necessarily  make  the  loan 
usurious,  even  though  the  borrower  believed  the  agent  was 
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dealing  with  him  as  principal.  J.  0.  Shtth,  J.,  said :  '^  There 
is  nothing  in  the  case  to  estop  Leeds  from  questioning  the 
truth  of  the  representations  made  by  Boyer  to  Chadsey,  and, 
upon  the  authority  of  the  decisions  of  this  court  in  CandU  v. 
Baldwin  and  BeU  v.  Day,  it  must  be  held,  that  although 
Chadsey  believed  he  was  dealing  with  Boyer,  and  paid  him  a 
bonus  in  excess  of  the  legal  rate  of  interest  as  a  condition  of 
the  loan,  yet,  if  in  fact  Leeds  loaned  the  money  to  Chadsey 
the  note  was  not  usurious  if  Leeds  did  not  take  usurious  inter- 
est  himself  or  know  of  its  being  taken."  That  case  settles 
the  point  that  the  principle  of  the  two  former  cases  is  not 
confined  to  the  case  where  the  agent  of  the  lender  professedly 
exacts  the  bonus  for  himself. 

It  is  further  claimed  that  this  case  is  distinguishable  from 
the  cases  cited  because,  here,  the  plaintiffs  knew  before  they 
commenced  this  action,  of  the  exactions  by  their  agent,  and 
hence  that  they  ratified,  by  commencing  this  action,  the  acts 
of  their  agent,  who  professed  to  act  for  them  in  extorting  the 
bonus.  But  the  cases  are  not  distinguishable  in  this.  They 
parted  with  their  money  and  took  security  for  the  precise 
amount  loaned,  with  lawful  interest,  without  any  knowledge  of 
the  bonus,  and  their  security  comes  to  them  untainted  by 
usury,  according  to  the  cases  above  cited.  Hence  they  had 
the  right  to  enforce  them,  and  their  attempt  to  do  so,  cer- 
tainly, could  not  render  them  void  because  of  their  subsequent 
knowledge  of  the  bonus  exacted. 

At  the  end  of  a  year  from  the  making  the  loan,  the  defend- 
ants paid  thereon  Hxe  sum  of  $2,500.  A  short  time  thereaf- 
ter the  defendants  applied,  through  Butcher,  to  have  the 
$2,500  reloaned  to  them  upon  the  same  security,  and  it  was 
agreed  between  them  and  the  plaintiffs  that  the  money  should 
be  thus  reloaned  and  that  the  plaintiffs  should  then  hold  the 
mortgage  again  as  a  security  for  the  full  $5,000.  Upon  this 
reloan  Butcher  exacted  $225,  professedly  for  the  plaintiffs ; 
but  it  was  really  for  himself,  and  the  plaintiffs  did  not  share 
in  it  or  know  any  thing  about  it.  If  there  was  nothing  more, 
this  exaction  would  be  covered  by  what  has  already  been  said 
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Bat  it  is  claimed  that  the  plaintifEs  knew  of  this  exaction 
before  they  paiiied  with  the  money,  and  the  defendants  gave 
evidence  tending  to  show  that  thej  did  know  of  it,  and  the 
jndge  fonnd  that  thej  did.  As  the  judge  decided  the  case  in 
favor  of  the  plaiQtifis,  we  may  assume  that  he  took  the  ver- 
sion as  to  their  knowledge  testified  to  by  them  and  most  favor- 
able to  them ;  and  they  denied  all  knowledge,  except  one  of 
tbem  testified,  that  when  informed  of  the  exaction,  he  stated 
that  it  was  too  much  for  the  services  of  Butcher.  From  their 
evidence  it  appears  that  they  did  not  know  that  Butcher 
charged  a  bonus,  either  for  them  or  himself,  but  simply  that 
he  charged  a  sum  for  his  services  which  they  considered  too 
much.  It  does  not  appear  that  they  knew  before  they 
reloaned  the  money  how  much  was  finally  paid  or  agreed  to 
be  paid  to  Butcher.  All  inference  that  they  connived  at,  con- 
sented to,  or  authorized  the  charcre  in  any  way  was  rebutted  by 

plaintijBEs  in  the  transaction. 

The  case  of  Algur  v.  Oardner  (54  N.  T.,  860)  is  not  in 
conflict  with  the  authorities  above  cited.  In  that  case  there 
was  evidence  from  which  the  jury  might  have  inferred  that 
the  loan  was  made  by  the  agent,  at  a  usurious  rate  of  interest, 
with  the  consent  of  the  principal,  and  the  judgment  was 
reversed  for  an  erroneous  charge  of  the  judge  affecting  the 
main  issue  in  the  case. 

It  is  not  important  to  consider  whether  the  construction 
^f  the  usury  laws  of  this  State,  given  in  the  cases  above  cited 
is  the  wisest  or  soundest,  or  whether  there  is  not  much  that 
can  be  said  against  it  It  has  been  followed  in  many  cases, 
and  has,  doubtless,  furnished  a  rule  of  action  in  many  trans- 
actions between  lenders  and  borrowers,  and  these  authoritieB 
must  be  respected  upon  the  principle  of  stare  decisis. 

The  order  of  the  General  Term  must  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs. 

All  concur  except  Chubch,  Oh.  J.,  not  voting ;  Aotjbbws, 
J.,  absent. 

Order  reversed,  and  judgment  accordingly. 
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Henbt  G.  Pbeston,  Appellant,  v.  Thomas  B.  MoisBoif  et  aL, 

BespondentB. 

Cabbib  G.  Babns!s,  Bespondent,  v.  Henbt  G.  Psestok, 

Impleaded,  etc.,  Appellant. 

A  party  to  an  action  which  is  not  vef  erable  without  consent  of  the  parties, 
by  consenting  to  jre£er  to  a  partioular  reCerae,  does  not  waive  his  right  to 
a  trial  by  the  court  or  a  Jury  if  for  any  reaaon  the  reference  agreed  upon 
falls  through. 

Upon  the  death,  remoTal  or  refusal  to  act  of  the  referee,  the  action  ia 
again  in  court  for  trial  as  if  no  reference  had  been  consented  to ;  and  the 

>  court  has  not  the  right  to  order  a  new  reference  without  consent  of  the 
parties.  * 

(Argued  June  13, 1876;  decided  June  20, 1876.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  orders  of 
Special  Term  referring  said  actions. 

The  actions  were  not  referable  without  consent  of  parties. 
By  consent  of  the  attorneys  of  the  respective  parties  an  order 
was  entered  referring  them  to  a  referee  named.  After  a 
partial  hearing  was  had,  the  referee  refused  to  act  further. 
Whereupon  motions  were  made  for  the  appointment  of  another 
referee  in  his  place,  which  were  granted.  Appellant's  counsel 
appeared  and  opposed.  • 

J.  JE  Denjoey  for  the  appellant.  The  order  of  reference 
being  without  consent  and  against*  the  objection  of  appellant, 
was  in  violation  of  the  Statute.  (Code,  §§  270-273.)  A  par- 
ticular referee  having  been  agreed  upon,  another  could  not  be 
substituted  in  his  place  without  consent.  (Stoiy  on  Bailm., 
§  428 ;  Story  on  Agency,  §§  12-16  ;  Hcmer  v.  Bliss^  7  How., 
247;  Week^  v.  Lyon^  18  Barb.,  630,  631 ;  Reynolds  v.  JDaug- 
las,  12  Pet.,  497,  605,  606 ;  Ttmier  v.  BwrawSy  1  HiU,  627; 
BUlmgs  v.  Vdmderfyreky  16  How.,  296,  297 ;  Shai^  v.  Mayor j 
eto.^  31  Barb.,  679,  689.)    The  appeal  from  the  order  of  refer- 
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eaoe  was  proper.  (Code,  §  11,  sub.  4 ;  Toumsendy^SendricfcSj 
40  How.,  148 ;  VanJfaHer  v.  Hotohhiss^  1  Kejes,  687 ;  Kam 
T.  i><i&if»a,  11  Abb.  [N.  8.],  89.)     . 

Hermf  Smith  for  the  respondent.  The  right  to  trial  by 
jury  having  been  waived  by  the  consent  to  refer,  could  not  be 
recovered.  ^Ernltywry  v.  Conner^  3  N.  T.,  618 ;  6  Hill,  47;  5 
id,,  468 ;  24  Wend,  837 ;  2  Alb.  L.  J.,  384.) 

Allbn,  J.  These  actions  conld  not  have  been  originally 
referred  without  the  eonsetit  of  the  parties,  for  the  reason 
that  the  trials  thereof  did  not  require  the  examination  of  a 
long  account.  (Code,  §  271.)  By  consenting  to  refer  to  a 
particular  referee,  named  in  the  c(»isent  and  m  the  order,  the 
parties  did  not  waive  the  right  to  a  trial  either  by  the  court  or 
by  a  jury  if,  for  any  reason,  the  reference  agreed  upon  should 
fall  through.  Upon  the  death,  removal  or  refusal  of  the  ref- 
eree to  act,  the  actions  were  again  in  the  court  for  trial,  as 
prescribed  by  law,  as  if  no  reference  had  been  consented  ta 
A  waiver  of  a  right  for  a  special  purpose  or  upon  a  stipulated 
condition,  is  not  a  general  waiver  of  such  right  when  such 
purpose  has  either  been  accomplished  or  failed,  or  the  condi- 
tions have  ceased  to  exist  or  are  not  complied  witL  The 
reasons  why,  if  the  power  existed  in  the  court  to  hold  the 
party  to  his  consent  to  refer  to  a  person  other  than  that 
agreed  upon,  it  should  not  be  exercised,  are  well  stated  in 
JBdner  y.  BlUa  (7  How.,  246),  BHUng^  v.  Vcmderbreh  16  id., 
295),  Sha/rp  y^  The  Mayar^  etCycf  New  York  (31  Barb., 
579).  If  the  court  had  the  power  to  order  a  new  refer- 
ence,  the  first  hadng  fallen  through,  we  cannot  review  the 
exercise  of  the  discretion.  We  are  of  opinion,  however,  that 
the  referee  first  agreed  to  and  appointed  not  acting,  and  the 
reference  therefore  failing,  the  court  had  not  the  power  to 
order  a  new  reference  without  the  consent  of  the  parties.  * 

The  right  to  object  to  a  reference  was  not  waived  by  a  con- 
sent upon  conditions  not  complied  with.  {TvA*imt  v.  Bv/ttow^^ 
1  Hill,  627 ;  Weeks  v  Lyon,^  18  Barb.,  630 ;  BeyruMs  v. 
Dov^Ims^  12  Peters,  497.)    The  parties  consented  to  a  par- 
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diraetly,  snd  tke  sabfieqnent  efl^ts  produced  thereby  in  eon- 
weqoBam  of  t9ie  |mrvi<6n0  trse  thereof;  The  intention,  evi- 
dbntly,  -ww  to  fimit  the  liafbSii^f  of  Hieeom^ny  by  the  con- 
tract TPtth  the  ansHred^  and  not  to  incnr  any  reepDnsibilltj 
when  theinjnry  oecnrred  while  the  assnred  was  directly  nnder 
the  iaflaence,  or  where  the  reettlt  was  remote^  prodnced  by 
mtoxicating'  drinks.  Accidental  policies  are  issned  principally 
to  travelers  or  pcnrsons  exposed  to^  nnnsnal  peril  and  danger, 
and  the  risk  in  snoh  cases  being  extremely  hazardons*  it  is  by 
no  means  imreasoBable  that  the  insnref  shonld  reqnire  that 
the  assnred  shonld  be  nnder  no  exciting  inflaence  which  may 
affed»  his  self-possesrion  or  jndgment,  or  serionsly  interfere 
with  the  free,  full  and  deliberate  exercise  of  his  faculties  in 
protecting  karaself  from  accident  or  harm.  It  follows  that 
the  proposition  laid  down  by  the  judge  was  erroneous ;  and 
he  also  erred  in  refusing  to  charge  as  requested. 

We  are  referred  to  the  case  of  Bradley  y.  The  Ifutiial  BeneJU 
Life  Ineuromce  Gmpany (i5  N.T.,  428),  as  an  authority  adverse 
to  the  views  expressed ;  but  we  think  it  does  not  support  the 
doctrine  contended  for,  and  is  not  in  point.  The  policy  in  that 
ease  contained  a  proviso  that  in  case  the  insured  should  <Ce 
"in  the  known  violation  of  any  law  of  the  State  he  is  per- 
mitted to  visit,  the  policy  shall  be  void.**  It  was  held,  that 
to  justify  the  eourt  in  taking  from  the  jury  the  question 
whether  the  deceased  came  to  his  death  in  a  manner  covered 
by  this  clause,  that  whatever  be  the  nature  of  the  violation 
of  law  daimed  b»  avoiding  the  policy,  the  death  must  clearly 
appear  to  have  been  the  natural  and  legitimate  consequence 
ci  such  violation.  It  was  evident  from  the  proviso  contained 
in  the  policy  in  the  case  cited,  that  a  relation  must  exist 
between  the  violation  of  law  and  the  cause  of  the  death,  for 
any  other  construction  wouM  be  unwarranted  and  clearly 
beyond  the  meaning  of  the  policy.  It  is  ateo  manifest  from 
the  phraseology  employed,  that  no  liability  was  incurred  if 
the  assured  was  engaged  in  the  violation  of  law  unless  such 
violation  had  some  connection  with  the  cause  of  his  death. 
If  the  provision  had  been  that  if  the  assured  should  die  white 
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engaged  in  the  Tiolation  of  any  law,  there  woidd  be  some 
ground  for  daiming  that  there  was  an  analqgjr  <between  tha 
two  cases ;  although,  even  then,  it  might  be  questioned 
whether  such  a  condition  was  applicable  to  all  cases  of  a 
^violation  of  law.  In  the  ease  at  bar  the  proviso  is  abecilute, 
direet  and  unequirocal,  and  the  drcumstances  are  entirely 
iBifierent ;  besides,  there  are  strong  and  unanswerable  reasons 
which  do  not  .apply  in  .the  ease  cited,  for  .the  insertion  of  .aaeh 
a  clause  in  a  .poUeyof  this  kind,  for  the  purpose  of  protect- 
ing the  company  from  the  reckless  and  improvident  acts  and 
conduct  of  the  inBUJred,  which  may  have  been  induced  by  the 
improper  use  of  intoxicating  drinks.  The  decision  in  the 
case  cited  was  made  in  view  of  the  cinmnistanees  presented 
and  with  reference  to  the  language  employed,  and  upon  no 
fair  interpretation  can  it  be  considered  as  controlling  in  the 
case  at  bar.  Nor  does  the  case  of  WeUs  v.  The  Con^nectiGut 
Mutuai  Life  Inminmoe  Gomfpomy  (4S  K.  Y.,  34)  affect  the 
ease  now  considered.  It  was  properly  held  in  that  case  that 
an  employment  by  military  authority  in  building  a  railroad 
bridge  was  not  within  the  prohibition  of  the  policy,  forfeit- 
ing the  same,  if  the  assured  should  enter  into  any  militaify 
or  lu^val  service  without  the  eonsent  of  the  company.  This 
principle  can  have  no  application  where  the  prohibition  is  in 
express  terms  against  an  act  or  Conduct  which  may  directly 
tend  to  produce  death  or  an  injury  and  which,  beyond  ques- 
tion, seriously  affects  and  increases  the  risk  of  the  insurer. 

As  the  judge  erred,  upon  the  trial,  the  judgment  was  prop- 
erly reversed  and  a  new  trial  granted. 

The  order  must  be  affirmed  and  judgment  absolute  ordered 
for  the  defendant,  with  costs. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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N.  T.andR  R.  JS.  Co.,  16  K  T*,  456;  WeklY.Panama 
B.  B.  Co.,  17  id*,  862;  Be  Cwmp  v.  M.  and  M.  B.  B.  Cb., 
12  Iowa,  348 ;  Alger  y.  M.  a/nd  M.  B.  B.  Oo.^  10  id.,  dS8; 
lU.  C.  B.  B.  Oo.Y.  Downey,  18  SI.,  259;  Isaacs  y.  2%ird 
Ave.  B.  B.  Co.y  47  N.  T.,  122,  128;  Crocker  y.  N.  L.  W. 
and  P.  B.  B.  Co.,  24  CioniL,  266;  Thames  S(bL  v.  Eaus.  B. 
B.  Co.,  id.,  40.) 

O.  W.  Chapfnan  for  the  reppoodejit.  Flaitttiff  hsYing  paid 
his  fare  in  the  maimer  reqaired  by  defendant,  and  complied 
with  all  itB  nilee  and  r^;alatioD8y  had  a  right  to  resist  being 
pnt  off  the  train.  {Pisinam  y.  B.  and  Seventh  Ave.  B.  B. 
Co.,  66  N.  T.,  108,  114;  BOibard  y.  N.  T.  and E.  B.  Cq.^ 
16id.,U&;  TownsendY.jr.T.aandKB.B.B.Co.,f^iLy 
296;  Biffffins  y.  W.  Tpke.  andB.  B,  Co.,  46  id.,  23;  Sand- 
ford  Y.  Mghth  Ave,  B.  B.  Co.,  28  id^  848.) 

Miller,  J«  From  the  fii^ding  of  thjD  jury  npon  the  trial, 
at  the  Oircnit,  we  are  anthcs^ied  to  assmne  that  the  plaintiff 
had  paid  his  fare  and  was  rigfatfidly  upon  the  train  when  he 
was  remoYed  by  defendant's  condnotor.  This  being  oonoeded 
as  to  the  actual  state  of  the  case,  the  jndge  properly  refosed 
to  charge  in  accordance  with  the  request  of  the  defendant's 
counsel,  that  CYcn  if  the  conductor  had  no  right  to  remoYO 
the  plaintiff  from  the  cars,  if  he  resisted  to  such  an  ext^it 
that  extraordinary  force  became  neeessaiy  to  remoYe  him,  and 
he  was  injured  thereby^  he  could  not  recoYer  for  such  injury. 
The  judge  was  also  cleaily  right  in  charging,  in  response  to 
this  proposition,  that  if  the  plaintiff  was  lawfully  there  he  had  a 
right  to  resist  the  conductor  in  remoYing  him,  and  his  resist- 
ance could  not  be  uiged  against  his  right  to  recoYer  damages. 
When  a  conductor  is  in  the  wrong  the  pass^iger  has  a  r^ht 
to  protect  himself  against  buj  attempt  to  remoYe  him,  and 
resistance  can  lawfully  be  made  to  such  an  extent  as  may  be 
essential  to  maintain  such  a  right.  Cases  occur  where  cir- 
cumstances may  imperatiYely  require  that  the  passenger  should 
remain  on  the  train  on  account  of  others  who  may  be  there  in 
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his  charge,  or  where  it  is  mdispenaable  that,  he  should  hasten 
on  his  jonmey  without  delay;  and  if  by  reason  of  the  mista- 
ken judgment  or  willfulness  of  the  c(MKluetor,  he  oould  be 
expelled  when  lawfully  there,  serious  injuiy  might  foUow. 
The  law  does  not,  under  such. circumstances,  place  the  passen- 
ger within  the  power  of  the  conductor;  and  when  lawfully 
in  the  cars,  he  is  authorized  to  vindicate  such  right  to  the  full 
extent  which  might  be  required  for  his  protection. 

The  judge  was  also  right  in  refusing  to  ehai^  the  jury  that 
if  they  found  that  the  plaintifiE  resisted,  when  being  put  off  the 
train,  more  than  was  necessaiy  to  protect  his  legal  rights  and 
to  avail  himself  of  his  l^al  remedy  for  a  breach  of  contract 
on  the  part  of  the  defendant,  and  was  thereby  injured,  he 
oould  not  recover.  As  the  plaintiff  was  lawfully  on  the  train, 
he  was  dearly  justified  in  mktanoe  to  the  extent  which  might 
be  necessary,  to  prevent  his  being  ejected.  The  evidence 
establishes  that  he  did  not  resist  enough  to  retain  his  posi* 
tion  on  the  cars ;  and  it  does  not  distinctly  ^pear  that  he 
resisted  beyond  what  was  necessaify  for  that  purpose,  or  that 
he  received  any  injury  by  resisting.  Under  these  circum- 
stances it  may  be  questionable  whether  the  request  was  appli- 
cable. If  it  was,  the  charge  covered  sufBciently  the  request 
made.  It  may  also  be  remarked,  that  as  there  was  evidence 
to  show  that  the  train  was  in  motion  at  the  time,  thte  law  of 
self-preservation  justified  the  plaintiff  in  repelling  any  attempt 
to  eject  him  which  would  endanger  his  life  or  subject  him  to 
great  hazard  and  periL  {Sa/r^ord  v.  Th^  Mghth  Av.  Hail' 
road  Co.j  23  N.  T.,  843.)  The  act  of  resistanoe,  under  such 
circumstances,  would  be  for  the  protection  of  his  life  or  from 
probable  serious  injury ;  and  he  was  not  called  upon  in  such  a 
moment  of  extreme  necessity  to  determine,  with  exact  precision, 
whether  he  used  more  force  than  was  required.  It  is  said 
that  this  distinct  point  was  not  taken  by  the  plaintiff  upon  the 
trial  The  answer  is,  that  the  fact,  if  it  existed,  was  a  part  of 
the  entire  case  and  of  the  evidence  upon  the  trial,  which 
properly  belonged  to  the  consideration  of  the  jury,  and  it  is 
not  apparent  how  or  in  what  manner  the  point  could  be  raised 
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fio  as  to  present  a  question  of  law  and  constitute  a  part  of  the 
record.  We  ace  referred  to  the  case  of  TatenaendY.  Ths  New 
York  Central  and  Hudaon,  Hi/v&r  JlaHroad  Oompamy  (56  N. 
Y.,  295)  as  anthoritj  for  the  doctrine  that  no  one  has  a  right 
to  resort  to  force  for  the  performance  of  a  contract  made  with 
him  by  another.  In  that  case  the  passenger  had  surrendered 
his  ticket  to  a  conductor  of  another  train,  upon  which  he  had 
been  traveling,  and  had  no  lawful  right  to  ride  with  a  new 
conductor,  who  had  no  knowledge  that  he  had  a  ticket,  and 
who  was  bound  by  one  of  the  rules  of  the  company  to  eject 
him  if  he  failed  to  show  his  ticket  or  to  pay  his  fare  when 
demanded.  While  the  remarks  in  the  opinion  of  the  learned 
judge,  embracing  the  proposition  referred  to,  might  be  entirely 
appropriate  in  that  case,  it  cannot  be  urged,  upon  any  rational 
hypothesis,  that  they  have  any  application  whatever  where 
the  conductor  was  wrong  and  acted  in  violation  of  law.  In 
the  latter  case  the  passenger  could  not  be  regarded  as  resorting 
to  force  to  enforce  a  contract  while  he  was  merely  resisting  an 
unauthorized  assault  upon  his  person  and  an  unjustifiable  inva- 
sion of  his  rights. 

The  request,  as  made,  was  also  liable  to  objection  because 
it  assumed  that  the  resistance  in  part  should  be  limited  to 
such  force  as  might  be  required  to  enable  the  plaintiff  to 
prosecute  the  defendant  for  a  breach  of  the  contract.  A 
mere  assertion  of  a  right  would  be  sufficient  for  such  a  pui^ 
pose,  without  actual  force,  and  hence  the  request  was  clearly 
wrong,  and  embraced  too  much.  For  the  reasons  stated  the 
request  to  charge  was  erroneous,  and  properly  refused. 

Some  other  questions  are  raised  by  the  counsel  for  the 
defendant,  but  they  are  sufficiently  considered  and  properly 
disposed  of  in  the  opinion  of  the  General  Term,  and  do  not 
require  especial  comment. 

No  error  appearing  in  the  record  before  us,  the  judgment 
must  be  affirmed,  with  costs. 

All  concur ;  Allsst  and  Eabl,  JJ.,  concurring  in  result ; 
FoLGEB  and  Andrews,  JJ.,  absent. 

Judgment  affirmed. 


L 
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Abbah  M.  Db  Wnr,  Appellant,  v.  Thb  Elmira  Noblbs 
MAKUFAOTUBma  Company,  Bespondent. 

One  owning  an  undiyided  interest  in  letters  patent  cannot  maintain  an 
action  in  a  State  court  to  recover  compensation  for  its  use  to  the  extent 
of  his  interest  from  one  using  it  without  his  permission.  The  cause  of 
action  does  not  arise  upon  contract,  but  is  simply  the  infringement 
of  a  patent  right,  and  so  arises  under  the  patent  laws  of  the  United 
States;  the  United  States  courts,  therefore,  have  exclusive  jurisdiction 
(Allkn,  J. ;  Chubch,  Ch.  J.,  and  Eabl,  J.,  concurring). 

//  M&iM,  that  the  license  of  one  of  two  or  more  owners  in  common  of 
letters  x>atent  confers  a  right  as  against  all,  and  the  remedy  of  the  other 
tenants  in  common  is  by  action  for  an  account  for  whatever  may  have 
been  received  by  the  licensor. 

80,  also,  one  of  two  or  more  tenants  in  common  has  the  right  to  use  the 
invention  without  the  consent  of  the  others,  and  is  not  liable  to  account 
to  them  for  the  profits  made  by  such  use. 

PitU  V.  EaU{9  Bktchf.  C.  C.  R,  201)  distinguished. 

(Argued  June  15, 1870;  decided  June  20, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
affirming  an  order  of  Special  Term  sustaining  a  demurrer  to 
plaintifTs  complaint    (Beported  below,  5  Hun,  801.) 

The  complaint  in  this  action  alleged,  in  eubetance,  that  in 
August,  1871,  letters  patent  were  duly  issued  to  Bichard  N. 
Watrous  and  W.  W.  Eellogg  for  an  alleged  new  and  useful 
improvement  in  the  construction  of  dies  for  forming  the  lips 
of  anger  and  auger  bits ;  that  in  September,  1871,  said  Kellogg 
duly  assigned  his  interest  in  such  letters  patent  to  one  Gtoorge 
Worrall,  who  owned  the  same  until  in  October,  1874,  when  he 
assigned  all  his  interest  therem  to  the  plaintiff  herein ;  that  at 
or  about  the  time  of  the  granting  of  said  letters  patent  said 
Watrous  made  and  had  some  arrangement  and  agreement  with 
the  defendants  whereby  they  were,  so  far  as  the  said  Watrous 
was  and  is  concerned,  to  haye  the  right  to  use  said  improve- 
ment in  the  manufacture  of  augers,  and  that  the  defendants 
have  used  the  same  in  their  business  since  about  the  time  of 
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the  transfer  by  KeUogg  to  Worrall,  and  still  contmned  to  use 
the  same  and  have  derived  benefits  from  the  use  of  the  same ; 
that  said  arrangement  and  agreement  between  said  WatronB 
and  the  defendants  had  reference  only  to  the  rights  and  inter- 
ests of  said  Watrons ;  that  before  the  commencement  of  this 
action  the  plaintiff  requested  the  defendants  to  account  to  him 
for  the  use  of  said  improvement,  and  pay  over  whatever  snm 
was  due  to  the  plaintifi  by  reason  of  the  use  thereof  as  afore- 
said, ^^  as  tenant  in  conmion  of  said  improvement  and  letters," 
which  the  defendants  refused  to  do,  and  as  relief  asks  that  the 
defendants  pay  to  the  plaintiff  one-half  of  the  value  of  the  use 
of  such  improvement  and  for  an  accounting. 

The  defendant  demurred  upon  two  grounds :  First  That  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  •  Second.  That  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action. 

E.  P.  Hart  for  the  appellauL  The  rule  that  one  tenant  in 
common  cannot  sue  his  co-tenant  for  the  sole  use  of  the  com- 
mon property  in  the  absence  of  some  agreement  does  not 
apply  and  cannot  be  invoked  by  defendant.  (14  Mass.,  149 ; 
18  Barb.,  265.)  The  rule  that  one  tenant  in  common  of  land 
using  the  whole  is  not  liable  to  his  co-tenants  for  the  rents 
and  profits  received  does  not  apply  to  patented  rights  owned 
by  different  parties.  {Sargmt  v.  ParwmSj  12  Mass.,  153 ;  Pitts 
V-  Sail,  8  Blatch.,  201-206 ;  Jtathera  v.  Green,  84  Beav.,  170.) 

S.  Dexter  for  the  respondent  Plaintiff  and  defendant  were 
not  partners  ia  the  ownership  of  the  letters  patent  or  in  any 
of  the  rights  secured  thereby.  (Curtis  on  Patents  [4th  ed.], 
209,  210;  Parkhvret  y.  KiTmna/n,  2  Blatch.,  72;  ClumY. 
Brewer,  2  Curt  C.  B.,  ((06,  624.)  One  tenant  in  common  of 
real  estate  cannot  be  called  to  account  for  benefits  derived 
from  the  use  of  the  common  property  if  he  has  not  excluded 
his  co-tenant  therefrom.  (  Woolever  y.  Knapp,  18  Barb.,  265l  ; 
Dreeeer  v.  Dreeeer,  40  id.,  800 ;  WUeooa  v.  Wifx^ox,  48  id.,  827 ; 
Story  on  Part,  §89.)    This  rule  applies  to  patents.    (Curtis 
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on  Patents  [4tli  ed.],  210,  214.)  This  action  can  only  be 
maintained  in  a  United  States  conrt«  {DvMey  v.  Mayhew^  8 
N.  T.,  9;  Hovey  v.  Rub.  Tip  PmoU  Oo.^  57  id-,  119;  U.  S. 
B.  S.,  §  711,  p.  135.) 

Allen,  J.  The  plaintiff  does  not  claim  to  recover  of  the 
defendant  for  the  use  of  the  patent-right  and  the  patented 
inyention,  referred  to  in  the  complaint,  by  virtne  of  any  con- 
tract, expressed  or  implied,  or  any  agreement  by  the  defend- 
ant to  pay  the  plaintiff  >  any  compensation  or  royalty  for  the 
right  to  nse  the  same.  In  substance,  the  allegations  of  the 
complaint  are  of  a  nse  of  the  patented  invention  by  the  defend- 
ant without  the  consent  of,  or  any  license  or  permission  by, 
the  plaintiff.  The  arraugement  and  agreement  between  Wat- 
rouB,  the  owner  of  the  patent  in  common  with  the  plaintiff, 
and  the  defendant,  is  not  set  out  in  the  complaint,  or  its  terms 
disclosed^  It  does  not  appear  from  any  allegation,  and  waB 
not  claimed  by  the  counsel  for  the  appellant,  that  the  latter  is 
entitled  to  compensation  from  the  defendant  by  the  terms  of 
that  arrangement  and  agreement.  Ko  claim  is  asserted  tinder 
it.  The  plaintiffs  claim  rests  wholly  upon  the  rights  con- 
ferred by  law  upon  him  as  an  owner  of  an  undivided  interest 
in  the  patent,  to  recover  compensation  for  its  use  to  the  extent 
of  his  interest,  from  one  using  it  without  his  permission. 

The  action  thus  stated  is  simply  an  action  for  an  infringe- 
ment of  the  patent  and  for  damages,  the  plaintiff  waiving  the 
tort  and  seeking  for  an  accounting  and  to  recover  as  upon  a 
qucmtum  mermt.  Whatever  may  be  his  legal  rights,  they 
are  not  varied  by  a  change  in  the  form  of  action,  and  do  not 
depend  upon  contract,  but  arise  under  the  patent-right  laws  of 
the  United  States,  of  which  the  United  States  courts  have  exclu- 
sive jurisdiction.  (R.  S.  U.  S.,  §  711 ;  Hovey  v.  R'aHiber  Tip 
PeTunl  Co.y  57  K  Y.,  119 ;  Dudley  v.  Mayhewy  8  id.,  9.) 
The  first  cause  of  demurrer,  to  wit,  that  the  court  has  no  juris- 
diction of  the  subject  of  the  action,  is  well  assigned,  and 
entitles  the  defendant  to  an  affirmance  of  the  judgment. 

But,  if  we  pass  that  question,  the  demurrer  was  properly 
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BUfitained  by  the  court  below  for  the  reason  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  allegations  of  the  complaint  as  to  the  arrangement  and 
agreement  between  Watrous  and  the  defendant  are  consistent 
with  the  fact  that  Watrous  merely  stipulated  and  agreed  that 
he  would  claim  no  damages  in  respect  to  his  share  and  inter- 
est in  the  patent,  for  an  infringement  thereof  in  the  use  of 
the  patented  invention  by  the  defendant.  This  would  leave 
the  defendant  liable  in  damages,  for  a  violation  of  the  rights 
of  the  patentees,  with  an  estoppel  or  stipulation  operative 
against  one  of  the  owners,  effectual  to  defeat  a  recovery  by 
him  in  respect  to  his  share  and  proportion.  Or,  consistently 
with  the  averments  in  the  complaint,  the  arrangement  and 
agreement  of  Watrous  may  have  been  a  license  and  permis- 
sion by  him  for  a  use  of  the  invention  by  the  defendant.  If 
such  was  the  effect  of  the  arrangement,  the  license  of  one  or 
more  of  several  owners  in  common  of  letters  patent  confers  a 
right  as  against  all ;  and  the  remedy  of  the  other  tenants  in 
common  is  by  action  for  an  account  for  whatever  may  have 
been  received  by  them.  Judge  Curtis  lays  down  the  propo- 
sition in  these  words :  ^*  One  tenant  in  common  has  a  good 
right  to  use,  and  to  license  third  persons  to  use  the  thing  pat- 
ented as  the  other  tenant  in  common  has.  Keither  can  come 
into  a  court  of  equity  and  assert  a  superior  equity  unless  it 
has  been  created  by  some  contract  modifying  the  rights  which 
belong  to  them  as  tenants  in  common.  {Glum  v.  Brewer^  3 
Curt.  C.  C.  Bep.,  606.)  If,  as  may  be  claimed,  the  arrange- 
ment and  agreement  of  the  defendant  with  Watrous  was  a 
general  or  a  limited  assignment,  an  assignment  for  a  special 
purpose,  and  to  a  limited  extent,  of  his  interest  in  the  patent 
right,  then,  by  such  assignment  it  may  be  claimed  that  the 
defendant  became  a  joint  owner  with  the  plaintiff  in  the 
invention,  or  thing  patented,  either  generally  or  to  a  limited 
extent,  or  a  particular  territory,  and  had  a  right  to  use  it 
without  the  consent  of  the  plaintiff,  and  is  not  liable  to 
account  to  him  for  the  profits  made  by  said  use.  {Mathers  v. 
Oreene^  L.  E.,  1  Ch.  Ap.,  29.)    The  question  in  Pitt  v.  HaU 
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(3  Blatch.  C.  0.  Bep.,  201)  arose  npon  a  special  agreement 
between  the  partiesy  and  its  construction  and  effect;  and  the 
decision  does  not  affect  the  case  in  hand.  I  incline  to  the  opin- 
ion that  the  plaintiff  has  not,  by  his  complaint,  made  a  cause  of 
action  entitling  him  to  relief  in  any  court ;  but  I  prefer  to  rest 
the  judgment  on  a  want  of  jurisdiction,  in  the  State  courts, 
over  the  subject-matter  of  the  action.  State  comiis  will  enter* 
tain  jnrisdiction  of  actions  upon  contract  and  other  actions  in 
which  patent  rights  come  in  question  collaterally.  {Middle- 
hrooh  V.  Broadbentj  47  N.  T.,  443  ;  Besbe  v.  McKemiej  id., 
662.)  But  here  the  action  is  directly  for  a  violation  of 
rights  conferred  by  the  patent  laws  of  the  United  States, 
and  depends  entirely  upon  the  effect  to  be  given  to  those 
laws  and  the  relation  established  by  them  between  tenants 
in  common  of  patents,  and  the  resulting  legal  rights  of 
joint  owners  of  patents  between  themselves  and  between  one 
or  more  of  several  owners  in  conmion  and  third  persons,  and 
does  directly  arise  "under  the  patent-ri&:ht  laws."  These 
kws,  and  not  the  convention  and  a^menf  of  the  parties,  are 
the  foundation  of  the  action.  The  defendant  has  not,  by  his 
acts  or  by  any  agreement  with  the  plaintiff,  recognized  the 
validity  of  the  patent  or  of  any  title  of  the  plaintiff  thereto, 
and  is  not  estopped  from  contesting  both. 

For  the  reason  last  stated,  the  judgment  must  be  affirmed. 

All  concur,  except  Milleb,  J.,  not  voting ;  Bapallo,  J., 
concurring,  on  ground  of  insufficiency  of  complaint ;  Foloeb 
and  Andbews,  JJ.,  absent.  | 

Judgment  affirmed. 
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{g  ^    Gboxge  Alktandbb,  Respondent,  v.  GBBMAiinA  Fms  Ikbts- 
"66^464  AjEfOK  Company,  Appellant.* 

dl70  •  25 

i  ^^^  ]|  ^  policy  of  fire  insurance,  by  its  terms,  insured  plaintiff  against  loss  "  on 

i his  two-story  and  extension  shingle-roof  building,  occupied  a$  dwdUng.'^ 

In  an  action  upon  the  policy  it  appeared  that  at  the  time  it  was  issued 
the  building  was  unoccupied.  BM,  that  the  clause  was  a  warranty 
that  the  house  was  occupied  as  a  dwelling ;  and  that  it  being  unoocnpiedv 
there  was  a  breach  of  the  warranty  which  avoided  the  policy. 
The  policy  also  contained  a  clause,  in  substance,  that  any  person  other  than 
the  assured  procuring  the  insurance  to  be  taken  shall  be  deemed  to  be 
the  agent  of  the  assured,  not  of  the  company.  Beld,  that  imder  this 
clause  defendant  was  not  bound  by  knowledge  on  the  part  of  the  agent, 
through  whom  the  policy  was  procured^  that  the  house  was  unoccupied. 
Also,  that,  assuming  he  was  agent  of  defendant  for  the  purpose  of  taking 
the  application,  his  knowledge  of  the  falsity  of  the  warranty  did  not 
affect  its  yalidity. 

(Argued  January  25, 1876;  decided  February  22, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department  in  favor  of  plaintiff 
entered  upon  an  order  directing  judgment  on  a  yerdict. 

This  action  was  upon  a  policy  of  fire  insurance  issued  by 
defendant  to  plaintiff,  insuring  him,  as  stated  in  the  policy, 
^'  on  his  two-story  and  extension  frame  shingle-roof  building, 
occupied  as  dwelling,  situate,"  etc.  ^^  It  is  a  part  of  this  con- 
tract that  any  person  other  than  the  assured  who  may  have 
procured  this  insurance  to  be  taken  by  this  company  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy, 
and  not  of  this  company,  under  any  circumstances  whatever, 
or  in  any  transaction  relating  to  this  insurance." 

The  building  was  at  the  time  the  policy  was  issued  in  fact 
unoccupied.  The  application  for  the  insurance  was  taken  by  one 
Brewster,  who  was  engaged  in  soliciting  business,  taking  and 
filling  out  applications,  receiving  premiums,  etc,  for  defend- 
ant. He  was  aware  at  the  time  he  took  the  application  that 
the  house  was  vacant.    The  building  was  destroyed  by  fire. 

*  The  opinion  in  this  case  was  mislaid,  and  thus  it  did  not  appear  in  its 
<vder. 
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TTpon  the  trial,  at  the  dose  of  plflintifPs  evidence,  defend- 
ant's oonnBel  moved  to  dismisft  the  complaint  npon  the  follow* 
ing  grounds :  ^^  First.  That  it  is  apparent  from  the  evidence  in 
the  case  that  if  the  minds  of  the  parties  met  at  all  they  met  in 
this  contract,  which  is  in  evidence,  in  writing,  before  the 
court  and  jury,  and  by  the  terms  and  conditions  of  that  con- 
tract  inclnded  in  the  papers  in  proof  the  policy  is  void. 
Second.  The  ofecupation  was  a  warranty  by  the  insurer,  and  non- 
occupation  a  breach  of  it,  and  avoided  the  policy.  Third.  The 
plaintiff  bringing  the  action  on  this  contract  seeks  to  affirm  it 
in  part.  He  cannot  do  so.  He  must  stand  or  fall  by  the 
entire  contract,  and  by  its  terms  he  must  fall."  The  court 
denied  the  motion,  and  defendant  excepted. 

The  court  directed  a  verdict  for  the  plaintifi  for  the  amount 
of  the  loss,  subject  to  the  opinion  of  the  court  at  the  Oenend 
Term. 

B.  C.  Chstwood  for  the  appellant*  The  statements  as  to 
occupation  were  warranties.  {Brovm  v.  Gent.  Co.  Ins.  Co.^  18 
N.  T.,  392 ;  CJiase  v.  Ha/m.  Ins.  Co.j  20  id.,  62 ;  Leroy  v. 
Mwket  F.  Im.  Co.^  39  id.,  90 ;  46  id.,  80 ;  Parmdee  v.  Hoff. 
F.  Ins.  Co.,  64  id,  198 ;  CoU  v.  Phmm  F.  Ins.  Co.,  id.,  696 ; 
Owens  V.  Bel.  Pv/r.  Ins,  Co.,  86  id.,  666 ;  J&n/nvngs  v.  Ghen» 
MtU.  Ins.  Co.,  2  Den.,  76 ;  Sar^fidd  v.  Met.  Ins.  Co.,  42  How. 
Pr.,  97 ;  SmWi  v.  Em/pi/re  Ins.  Co.,  26  Barb.,  497.)  The  non- 
occupation  of  the  building  wafl  a  breach  of  the  warranty  and 
avoided  the  policy.  {Jemvmgs  v.  Chenan.  3ftU.  Ins.  Co.,  2 
Den.,  76 ;  Mead  v.  NorlfrnnJberUmd  Ins.  Co.,  8  Seld.,  630 ; 
Wusfrnm  V.  City  F.  Ins.  Co.,  15  Wis.,  138 ;  Harrison  v.  City 
F.  Ins.  Co.,  9  AL,  231 ;  Witherdl  v.  Marine  Ins.  Co.,  49  Me., 
800 ;  Pipley  v.  ^tna.  Ins.  Co.,  30  1^.  Y.,  136.)  Warranties 
extend  even  to  known  defects.  {Kermedj/  v.  St.  L.  Co.  Mut, 
Ins.  Co.,  10  Barb.,  288 ;  2  Den.,  7&.) 

J.  L.  SmUh  for  the  respondent.  Brewster  was  defendant's 
agmt.  {Bodme  v.  Jfc.  F.  Ins.  Co.,  61  N.  T.,  117 ;  Flanders 
on  F.  Ins.,  166, 167 ;  Barber  r.  Sanrtf.  Mut.  Ins.  Co.^  26 
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Cow.,  51 ;  Rowley  v.  Empire  Ins,  Co^  36  N.  Y.,  550 ;  Petry 
V.  O.  F.  Ins.  Co.^  61  Barb.,  335,  314.)  There  was  no  misrep- 
reacntation  or  breach  of  warranty.  {O^Neil  v.  Bfif.  F.  Ins. 
Co.y  3  K.  Y.,  124 ;  Flanders  on  Lous.,  257 ;  Beynolds  y.  Cam. 
F.  Ins.  Co.^  47  K  Y.,  697 ;  Bowman  v.  Ag.  Ins.  Co.,  2  T. 
&  C,  261 ;  (horns  v.  Ed.  Pw.  Ins.  Co.,  56  K  Y.,  565 ; 
Cwmh.  Vol.  M.  Prot.  Co.,  8  P.  R  Smith,  419.)  Knowledge 
of  the  agent  that  the  bnilding  waa  unocoupied  waa  knowledge 
of  defendant.  {Ames  v.  iT.  T.  Un.  Ins.  Co.,  14  K  Y.,  253 ; 
Flanders  on  Ins.,  303.)  Defendant  is  estopped  by  this  knowl- 
edge of  its  agent  from  setting  up  that  the  bnilding  was  vaeant. 
(Flanders  on  Ins.,  167,  181-188;  Pl/umb  v.  Cat.  Ins.  Co.,  18 
N.  Y.,  392 ;  36  id.,  550 ;  Combs  v.  Han.  Sogs.  Ins.  Co.,  43 
Mo.,  248 ;  Peoples  Ins.  Co.  v.  Spencer,  3  P.  F.  Smith,  353 ; 
Meadimoraft  v.  Standourd  F.  Ins.  Co.,  11  P.  F.  Smith,  91 ; 
BecH  V.  Pofl'k  F.  Ins.  Co.,  16  Gris.,  241 ;  Owens  v.  Hoi.  Pur. 
Ins.  Co.,  1  T.  &  C,  285,  287 ;  Cone  v.  Niag.  Ins.  Co.,  3  id., 
33 ;  Boos  v.  World  Mut.  L.  Ins.  Co.,  6  id.,  364 ;  61  Barb., 
479.) 

Bapallo,  J.  The  three  points  made  by  the  connsel  for  the 
defendant,  on  the  motion  to  dismiss  the  complaint,  embrace, 
in  substance,  but  one  proposition,  viz. :  That  the  plaintiff,  in 
his  contract  with  the  defendant,  warranted  that  the  bnilding 
insured  was  occupied  as  a  dwelling,  and  that  the  breach  of 
this  warranty  avoided  the  policy. 

By  the  terms  of  the  policy  the  defendant  insxired  the  plain- 
tiff against  loss,  etc.,  '^  on  his  two-stoiy  and  extension  frame, 
shingle-roof  building,  occupied  as  dwelling,  situate,"  etc 

This  was  clearly  a  warranty  that  the  building  was,  at  the 
time  of  the  insurance,  occupied  as  a  dwelling.  The  descrip- 
tion and  location  of  the  building  were  fully  set  forth.  The 
statement  that  it  was  occupied  as  a  dwelling  was  not  necessary 
for  its  identification,  and  could  have  been  inserted  for  no  other 
purpose  than  as  a  statement  of  a  fact  relating  to  the  risk.  The 
case  of  Wall  y.  The  East  Bi/oer  Mutual  Insura/noe  Company 
(7  N.  Y.,  370)  is  in  point  upon  this  question.    That  case  adopts 
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the  definition  of  a  warranty  contained  in  18  Connecticut,  644, 
viz. :  That  "any  statement  or  description  on  the  face  of  the 
poKcy,  which  relates  to  the  risk,  is  a  warranty,"  and  holds  that 
the  same  mle  which  prevailB  as  to  marine  policies  is  applicable 
to  fire  policies.  It  was  there  decided  that  where  a  policy  cov- 
ering a  rope-maker's  stock,  described  it  as  contained  in  a 
brick  building,  with  tin  roof,  oocitpied  as  a  storehouse^  and 
about  forty-two  feet  distant  from  the  rope-walk,  etc.,  the 
statement  that  the  building  was  occupied  as  a  storehouse  wap 
a  warranty. 

That  case  was  followed  in  Pa/rmdee  v.  ffoffmcm  Fire  Insrwr 
once  (Jompcmyi^  N.  Y.,  193),  where  a  building  was  described 
in  the  policy  as  being  occupied  by  the  assured,  and  it  was  held 
that  this  was  a  warranty.  The  present  case  clearly  shows  that 
llie  statement  as  to  the  occupancy  of  the  building  related  to 
the  risk,  for  the  policy  provides  that  if  the  premises  become 
vacant  and  unoccupied  the  policy  shall  become  void. 

This  view  of  the  case  renders  it  unnecessary  to  determine 
whether  the  statement  as  to  occupation  contained  in  the  appli- 
cation was  a  warranty.  There  would  be  a  difficulty  in  so 
holding,  for  the  reason  that  it  does  not  appear  in  the  case 
that  the  application  was  referred  to  in  the  policy  or  made 
part  of  it  (See  Owens  v.  HdUomd  Pwrchase  Co.y  66  N.  T., 
666.) 

The  plaintiff  claims  that  the  knowledge  of  Brewster,  the 
agent  who  procured  the  insurance,  that  the  house  was  unoccu- 
pied, destroys  the  effect  of  this  warranty.  Assuming  that 
Brewster  was  the  agent  of  the  company  for  the  purpose  of  ^ 

taking  the  application  for  the  policy,  his  knowledge  of  the 
falsity  of  a  warranty  in  terms  contained  in  the  policy  could 
hardly  affect  the  validity  of  the  warranty.  {Chase  v.  HwmUr 
ton  Ins.  Co.,  20  K  Y.,  63,  66«)  Such  a  case  would  not  fall 
within  the  principle  of  Rowley  v.  The  Empire  Invwrwnoe  Com- 
pony  (36  K  Y.,  650). 

But  the  policy  now  in  question  contains  an  express  agree- 
ment, that  vny  person  other  than  the  assured  who  may  have 
procured  the  insurance  to  be  taken  by  the  company,  shall  be 
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deemed  to  be  the  agent  of  tbe  wsmred,  and  not  of  the  eomr 
panj  under  any  circiunBtaQceB  whatever,  or  in  any  tnnaactioa 
relating  to  the  insaranoe.  In  Rohrbach  y.  The  Germc^ida 
Insurance  Comjp<my  (62  N.  T.,  47),  this  court  decided  that  thig 
clause  was  operative  and  precluded  the  assured  from  clainung 
that  the  company  was  bound  bj  the  knowledge  of  a  similar 
i^nt  through  whom  »  policy  had  been  procured. 

It  is  conceded  that  the  house  was  vacant  and  unoccupied  at 
llie  time  of  effecting  the  insurance,  and  so  continued  up  to 
the  time  of  the  fire.  This  was  a  breach  of  the  warranty, 
whid^  according  to  weUnsettled  rules  of  law,  avoided  the 
policy. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Ohuboh,  Gh.  J.,  and  Mn.T.icB,  J.,  not 
voting. 

Judgment  reversed. 
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Fexlena  B.  Fishes,  Administratrix,  etc*,  Bespondent,  v. 
Stanlet  a.  Bastta,  Impleaded,  etc^  Appellant. 

The  will  of  B.  directed  his  executrix  to  divide  his  real  estate  eqnsDy 
between  his  two  bods  C.  and  S.,  aft^  the  youngest  arrived  at  the  age  of 
twenty-three.  In  a  codicil  he  directed  his  executrix  to  leU  all  his  teal 
estate.  Both  sons  survived  the  testator.  In  an  action  for  a  oonstrae* 
(Ion  of  the  wiU,  Md,  that  there  being  no  purpose  for  the  sale  eiqinwsed 
in  ths  codicil,  the  fair  inference  was  it  was  for  the  purpose  of  division; 
that  as  the  sons  survived,  the  purpose  had  not  failed;  and  that  the 
direction  to  sell  operated  as  a  conversion  of  the  real  estate  into  person- 
alty immediately  upon  the  death  of  the  testator  and  the  land  became 
money  for  all  purposes  of  administnition,  the  sons  talcing  their  interest 
as  legatees;  and  thai  upon  the  death  of  0.  before  actual  sale,  his  inters 
est  passed  to  his  personal  rq^iresentatives. 

Also,  hMt  that  conversion  was  not  prevented  because  the  legal  estate  was 
not  given  In  trust  to  the  executrix,  or  because  there  was  no  devfse  of  the 
lands,  and  ttiey  passed  by  descent  to  the  two  sons» 

C.  died  soon  after  B.,  leaving  a  wiU  by  which  he  bequeathed  certain  li^^ai 
ciesand  made  his  brother  C.  residuary  devisee  and.legatee.    Theexecu- 
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tdK€i  B.  nld  p^rtitag  cf  Ihe  vatl  etiitg,  «m[  iqM>a«ii«ooosMtiiii|:  by  hat 
tbe  proeeodt  wem  brougkt  into  couit  aad  dktnbuted  kf  decne  of  tte 
suRQgale  as  penoaal  estate^  oae  moiety  to  8.,  tke  other  to  H.,  executor 
of  Bu,  who  therewith  paid  the  legacies  in  part  Before  the  balance  (tif 
the  laitde  were  eold  the  executrix  died  aad  H.  was  appointed  adminis- 
tritor,  with  vill  amesed.  The  Aaj»  of  C.  ia  the  estate  of  8.  was  the 
Oidj^owee  from  which  the  legaoiet  ffvem  iBff  his  will  eo«ld  he  paid 
On  aa  accounting  had  at  the  requeet  of  H.  as  such  admlnistimtor,  £L  and 
H. ,  as  the  executors  of  C. ,  were  made  parties ;  the  kgatees  were  not.  The 
surrogate  adjudged,  in  substance,  that  there  was  no  cou'verdon  of  the 
real  estate  of  B.  under  his  will,  and  that  8.,  as  resldoary  devnisee  under 
the  will  of  O. ,  was  entitled  to  ene-haif  the  real  estate  unsold  aad  ane^atf 
the  proceeds  of  what  had  been  sold,  and  settled  the  accounts  under  this 
theory.  H.  refused  to  appeal  or  to  allow  the  l^atees  to  appeal  in  his 
name,  although  they  offered  indemnity.  RM,  that  the  legatees  were 
not  eondluded  by  the  decree,  as  the  estate  of  C  was  not  represented  on 
the  aoeouatiag  in  such  a  sense  as  to  bind  them;  that  while  is  ordinary 
cases,  in  proceedings  upon  ^>pUcatian  of  an  executor  or  administrator 
for  an  accounting,  the  service  of  a  citation  upon  the  executor  or  adminis- 
trator of  a  deceased  legatee  would  be  sufficient,  in  the  absence  of  fraud 
or  coUuflion,  to  Und  the  estate,  yet  as  here  H.  reprasenled  both  estates^ 
the  legntees  should  not  be  concluded  kf  a  proceeding  by  him  against  him- 
self, but  should  have  been  made  parties;  and  that  said  legatees  could 
maJnt^in  an  sctiou  for  a  construction  of  the  wills. 

(Argued  Ifaich  20, 187«;  decided  September  19, 1871) 

AnpsAL  from  judgment  of  die  General  Term  of  the  Supreme 
Court  in  the  fourth  jndicinl  department  affirming  a  judgment 
in  fftTor  of  plaintiffis  entered  upon  a  decision  of  the  court  at 
Special  Term. 

Thk  action  was  brought  to  obtain  a  construction  of  two 
wills,  one  that  of  Albert  Banta,  the  other  that  of  Charles 
Edward  Banta,  son  of  said  Albert  Banta.  The  plaintifb  are 
the  general  legatees  under  the  will  of  said  Charles  Edward 
BantiL  Defendant  George  Hubbell  !s  executor  of  the  said  will, 
and  also  administrator,  with  the  will  annexed,  of  Albert  Banta. 
Defendant  Stanley  A.  Banta  k  the  son  of  Albert  Banta. 

The  court  found  the  following  facta,  in  substance : 

That  Albert  Banta  died  prior  to  the  10th  day  of  Febmaxy, 
1864,  possessed  of  a  large  quantity  of  real  estate,  part  of 
which  was  situated  in  this  State  and  part  in  the  State  of  Iowa, 
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and  of  snfficient  personal  property  to  aatisfy  the  l^adea 
bequeathed  to  his  sons  and  to  f nmisk  the  annnitj  provided 
for  the  widow,  as  hereafter  stated ;  that  said  Albert  Banta 
left  him  surviving  two  sons,  Charles  Edward  and  Stanley  Adal- 
bert, and  a  widow,  Sarah  A.,  who  constituted  his  caAy  hdra 
and  next  of  kin ;  that  he  left  a  last  will  and  testament,  bear- 
ing date  February  3, 1858,  and  a  codicil  thereto^  bearing  date 
August  20, 1862,  which  were  duly  admitted  to  probate  by  the 
surrogate  of  Ontario  county,  and  letters  testamentary  were 
duly  issued  to  said  widow,  Sarah  A.  Banta,  who  accepted  said 
trust  and  continued  to  act  as  such  executrix  till  her  death. 

The  will  gives  legacies  of  $1,000  each  to  the  two  sons,  and 
provides  for  their  support  and  the  support  of  their  mother, 
during  their  minority,  ^^  out  of  the  rents,  issues  and  profits" 
of  the  estate.  It  also  gives  to  the  widow  the  use  of  the  home- 
stead and  furniture  for  life,  and  an  annuity  of  $500  a  year 
after  the  sons  reach  twenty-one,  during  her  life,  in  lieu  of 
dower.  An  investment  is  directed  sufficient  to  produce  such 
annuity. 

The  sixth  clause  of  the  will  is  as  follows : 

^'  Sixth.  After  my  youngest  child  shall  arrive  at  the  age  of 
twenty-three  years,  I  direct  my  executors  to  divide  my  real 
estate  equally  between  said  sons^  Charles  Edward  and  Stanley 
Adelbert." 

The  seventh  item  gives,  subject  to  the  forgoing  bequests: 
to  his  two  sons,  share  and  share  alike,  all  his  personal 
property,  to  be  divided  on  his  youngest  one  arriving  at  the 
age  of  twenty-three,  except  the  investment  for  the  benefit 
of  the  widow,  which  was  not  to  be  divided  until  after  heat 
decease. 

The  codicil  simply  contained  a  direction  requiring  his 
executrix  to  sell  and  dispose  of  all  his  real  estate. 

That  said  executrix,  by  virtue  of  said  will  and  codicil,  dis- 
posed of  the  real  estate  situated  in  the  State  of  Iowa,  for  eadi, 
and  on  the  2d  day  of  October,  1867,  and  on  the  13th  day  of 
December,  1869,  had  two  distinct  accountings  before  said  sur- 
rogate^ who  upon  each  of  such  accountings  duly  decreed  "that 
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the  moDej  then  in  such  executrix's  hands  should  be  distribu- 
ted as  so  much  money  in  her  hands  as  executrix ;  that  the 
sum  of  $8,000  was  set  apart  and  invested  in  United  States 
bonds,  bj  said  executrix,  to  raise  the  annuity  of  $500  for  the 
use  of  said  widow,  as  in  said  will  directed,  and  that  the  same 
was  kept  so  inrested,  and  remained  in  the  hands  of  said 
executrix,  together  with  the  accumulations  thereon  over  and 
above  said  annuity,  up  to  the  time  of  her  death ;  that  on  the  8th 
day  of  October,  1870,  said  executrix  died,  and  on  the  fifteenth 
day  of  same  month  the  defendant,  George  Hubbell,  was  duly 
appointed  administrator  de  bonis  non  with  the  will  annexed, 
of  the  estate  of  Albert  Banta,  deceased ;  that  he  accepted  such 
tmst,  and  still  continues  such  administrator ;  that,  at  the  time 
said  defendant  was  so  appointed  he  came  into  the  possession 
of  all  the  personal  estate  of  said  Albert  Banta,  then  remain- 
ing undisposed  of,  together  with  the  $8,000  in  the  form  of 
bonds,  and  its  accumulation  as  aforesaid. 

That  after  the  death  of  said  Albert  Banta,  and  in  the  month 
of  September,  1864,  Charles  Edward,  one  of  the  said  sons  of 
Albert  Banta,  died,  unmarried,  leaving  the  defendant  Stanley 
Adelbert  his  sole  heir  and  next  of  kin ;  that  at  the  time  of 
such  death  sdd  Charles  Edward  was  over  the  age  of  twenty- 
three  years. 

That  he  left  his  last  wiU  and  testament,  bearing  date  Sep- 
tember 10, 1864,  which  was  duly  admitted  to  probate  and  let- 
ters testamentary  thereunder  were  on  that  day  duly  issued  to 
the  defendant  George  HubbeU,  as  executor,  who  accepted  such 
trust,  and  still  remains  such  executor.  In  and  by  said  will 
said  Charles  Edward  gave  legacies  to  the  plaintiffs  amounting 
to  $18,000,  and  gave  all  the  rest  and  residue  of  his  property 
to  his  brother,  Stanley  Adelbert  Banta. 

That  said  Charles  Edward,  at  his  death,  was  possessed  of  no 
property  except  what  he  derived  from  the  estate  of  his  father, 
said  Albert  Banta,  and  that  he  had  only  received  from  such 
estate  $1,000,  of  which  sum  but  a  few  dollars  remained  at  his 
decease;  that  the  defendant  G^rge  HubbeU,  as  executor, 
has  paid  to  plaintifEs  on  account  of  tJieir  said  legacies,  in  pro- 
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portion  to  their  respectiye  legacieBy  the  sum  of  %13/IBl.Qlf 
leaving  the  balance  of  said  legacies  unpaid. 

That  all  the  real  estate  remaining  undisposed  of  at  the  deatU 
of  Sarah  H.  Banta,  executrix,  was  vested  in  the  defendant 
Stanley  A.  Banta,  and  that  at  that  time  he  entered  into  i>ob- 
session  thereof,  and  has  continued  tow  joy  the  same  ever 
since. 

That  said  defendant  Geoige  HubbeQ,  as  administrator  de 
jKmia  noThj  on  the  27th  day  of  March,  1871,  had,  upon  his 
own  application,  a  final  aceoanting  before  said  surrogate; 
that  said  surrogate  decreed,  that  of  the  assets  then  in  the 
hands  of  said  administrator,  one-half  thereof  dionld  be  paid 
to  the  defendant  Stanley  A.  Banta,  and  the  remaining  one- 
half  to  the  defendant  George  Hubbell,  as  trvistee  of  the  estate 
of  Charles  Edward  Banta,  to  be  held  by  him  for  the  sole  bene- 
fit of  the  defendant  Stanley  A.  Banta. 

That  the  only  parties  cited  to  appear  on  that  aoec>nnting 
were  defendant  George  Hubbell,  as  exeeut<»r  of  Charles 
Edward  Banta,  deceased,  and  d^^idant  Stanley  A.  Banta ; 
that  the  plaintifib  were  not  in  any  manner  represented  on 
^uch  accounting ;  that  the  defendant  Hubbell,  as  executor  of 
said  Charles  Edward,  refused  to  appeal  from  said  decree,  and 
refused  to  allow  plaintifiis,  or  either  of  them,  to  appeal  in  his 
name,  although  they  offered  to  indemnify  him  fully  against 
all  costs  and  liabilities ;  that  defaidant  HnbbeU,  as  executor 
of  said  Charles  Edward  Banta,  has  refused  and  still  refuses  to 
pay  these  plaintiffs,  or  either  of  them,  any  sum  whatever 
towards  the  satirfaction  of  their  said  legacies^  since  the  aceoant- 
ing and  decree  aforesaid. 

As  conclusions  of  law,  the  oourt  found,  that  upon  the  death 
of  Albert  Banta,  his  estate,  both  real  and  personal,  vested  in 
hk  sons  in  equal  parts,  subject  to  the  charges  and  provisions 
made  in  favor  of  the  widow ;  that  by  the  terms  of  the  will  of 
Charles  Edward  Banta,  the  plaintifb  were  entitled  to  the  pay- 
ment of  their  l^^acies,  together  with  interest,  to  be  computed 
after  one  year  from  the  death  of  testator ;  that  said  legacies, 
by  the  terms  of  said  wiU,  were  made  a  charge  and  Uen  upon 
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any  estate,  real  or  personal,  veeted  in  said  testator  at  the  time 
of  his  death. 

That  the  decretal  order  made  by  the  surrogate,  on  the  27th 
day  of  March,  1871,  was  in  no  wise  Talid  and  binding  on 
plaintiffs ;  and  it  appointed  a  referee  to  investigate  the  acconnte 
of  Eubbell,  as  administrator  of  Albert  Banta  and  as  exeen- 
tor  of  Charles  Edward  Banta,  and  directed  the  defendants 
to  pay  over  to  the  referee  any  and  all  assets  of  the  two 
estates  in  their  possession,  save  that  defendant  Stanley  A. 
Banta  was  aathorized^  to  retain  one-half  the  residuary  estate 
of  Albert  Banta,  and  that  the  referee,  from  the  assets  received 
by  him  belonging  to  Uie  estate  of  Charles  Edward  Banta,  sat- 
isfy plaintiff's  legacies. 

The  General  Term,  npon  appeal,  affirmed  the  decision  and 
findings,  save  so  much  thereof  as  aathorized  the  referee  to 
act  as  receiver,  and  in  lien  thereof  authorized  plaintiff, 
if  defendant  refused  to  comply  with  the  decree  as  to  an 
accounting,  or  if,  after  aeconnting  before  the  referee,  he  refuse 
to  provide  for  the  payment  of  plaintiff's  legacies  to  apply  for 
the  appointment  of  a  receiver.  An  accounting  was  had 
before  the  referee,  who  found  that  there  was  in  the  hands  of 
Hubbell,  as  administrator  de  horns  non  of  Albert  Banta, 
$9,134.58 ;  of  which  the  sum  of  $4,988.84  belonged  to  the 
estate  of  Charles  Edward  Banta ;  also,  that  there  were  por- 
tions of  Albert  Banta's  real  estate  unsold.  This  report  was 
confirmed  and  judgment  was  entered  directing  Hubbell  to 
pay  to  plaintiffs  the  moneys  so  in  his  hands  belonging  to 
Charles  Edward  Banta's  estate,  less  certain  specified  deduc- 
tions, and  appointing  a  referee  to  sell  the  real  estate  in  this 
State,  etc. 

E.  H.  Moras  for  the  appellant  There  was,  by  the  will  ol 
Albert  Banta,  no  equitable  conversion  of  his  r^  estate  into 
money.  {Mnm&r  v.  JSoffersy  43  N.  T.,  581-686 ;  Poet  r. 
ja%yoerj  83  id.,  593,  599 ;  1  Jarman  on  Wills,  466 ;  lynee  r. 
Tofumsendy  88  Mass.,  593,  599;  BmfryMs  v.  JieynatdSy  10 
id.,  257 ;  1  Wms.  on  Exrs.,  554,  555 ;  3  Spenee  on  Eq,  Jur-i 
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261;  BogeH  y.  EertM,  4  Hill,  492;  SmMi,  y.  OlaaOon^  4 
Mad.,  484;  Harris  v.  CUirk,  7  K  Y.,  242,  260;  White  v. 
HmDwrd,  46  id.,  144, 162 ;  Wright  v.  TrvMees,  1  HofL,  203, 
218 ;  Randall  v.  Bookey^  Free,  in  Oh.,  162 ;  EnMyn  y.  Free- 
frum^  id,  541;  Uawley  ▼.  James^  5  Paige,  318,  344;  7  id., 
213,  219 ;  L.  &  D.  on  Eq.  Oonv.,  93,  116 ;  Achwnfs  v. 
Smithsofi^  1  Br.  0.  C,  603 ;  Oruse  v.  Barley^  2  P.  Wms.,  22; 
1  Boper  on  Legacies,  530 ;  Jackson  v.  Jansanj  6  J.  B.,'  651, 
660 ;  Wood  v.  K^es,  8  Paige,  365 ;  O'Hara  on  Wills,  157 ;  2 
Keen,  653 ;  In  re  Fox^  52  K  Y.,  530 ;  Boppook  y.  Tucker^ 
69  id.,  208 ;  SnM,  ▼.  Glaastony  4  Mad.,  484 ;  Ross  v.  Roberts^ 
4  N.  Y.  Supr.  0.,  318.)  The  decree  of  the  surrogate  of  March 
27, 1871,  was  valid  and  effective  to  conclude  any  person  inter- 
ested in  the  estate  of  Charles  Edward  Banta.  {Dyckman  y. 
Maytyr,  etc.,  6  N.  Y.,  443;  Shddm  v.  Wright,  id.,  497,  514; 
Voorhees  v.  Bk.  of  U.  8.,  10  Pet,  449 ;  B.  Sog.  Bk.  v. 
Eldridgcy  28  Conn.,  656 ;  BaUey  v.  Ryder,  10  K  Y.,  863, 
370 ;  Schooner  Hoppett  v.  U.  S.,  7  Cranch,  389 ;  Harrison  v. 
Nixon,  9  Pet,  603 ;  Gdland  v.  Bonis,  4  How.  [U.  S.],  148 ; 
Thomas  v.  Austm,  4  Barb.,  266,  273 ;  If.  T.  O.  Ins.  Co.  y. 
Hat.  Pro.  Ins.  Oo.,  20  id.,  468,  473 ;  2  R.  8.,  97,  §  66 ; 
Oraham  y.  Denntt,'Z  Brad.,  192 ;  Fisher  y.  Hepburn,  48  N. 
Y.,  41 ;  Mead  y.  Mitchell,  17  id.,  210 ;  Gole  v.  Reynolds,  18 
id.,  74,  77 ;  Bk.  of  Poughkeepsie  y.  Hashrouck,  6  id.,  216 ; 
Wright  v.  Trustees,  1  Hoff.  Ch.,  202 ;  Smith  v.  Lawrence,  11 
Paige,  206 ;  McOregor  y.  McGregor,  35  N.  Y.,  208.)  It  was 
error  to  hold  that  the  legacies  given  to  plaintiffs  under  the 
will  of  Charles  Edward  were  made  a  charge  and  lien  upon  the 
real  estate  vested  in  said  testator  at  the  time  of  his  death. 
{Lwpton  V.  Lwpton,  2  J.  Ch.,  614,  623 ;  Reynolds  v.  Reynolds, 
16  N.  Y.,  257 ;  Kmnier  v.  Rogers,  42  id.,  531 ;  Lynes  v. 
Townsend,  33  id.,  562 ;  Simpson  v.  English,  4  T.  &  C,  80 ; 
Ooddard  v.  Pomeroy,  36  Barb.,  546 ;  Gas^  v.  GiUett,  L.  R, 
16  Eq.,  630,  644 ;  Zeuois  v.  Barling,  16  How.  [U.  8.],  1 ; 
Tracy  v.  Tracy,  16  Barb.,  508 ;  R.  G.  Ger.  Ch.  v.  Watcher, 
42  id.,  43 ;  Shutters  v.  John,  38  id.,  80 ;  Myers  v.  Eddy,  85 
id.,  203 ;  Hill  on  Trustees,  860.) 
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W.  W.  Rowley  for  the  respondent  The  vesting  of  the 
estate  in  Charles  Edward  and  Stanley  was  not  postponed 
beyond  the  death  of  their  father.  {Hoppock  t.  Tueker,  69 
N.  Y.y  202.)  They  took  vested  interests  in  moieties  as  of  the 
testator's  death  in  all  lands  of  which  he  died  seized,  not  liable 
to  be  defeated  by  any  subsequent  condition  of  survivorship  of 
either  before  arriving  at  the  given  age,  and  without  any  limi- 
tation whatever.  {Oroeby  v.  Wendell^  6  Paige,  543-548 ;  S^g 
V.  Jacksim,  1  N.  T.,  206 ;  41  id.,  289 ;  2  Edw.  Oh.,  166-159 ; 
Limngstan  v.  Oremy  6  Lans.,  50-55 ;  52  N.  T.,  122.)  The 
death  of  one  of  the  sons  prior  to  the  other  cannot  be  construed 
as  divesting  the  estate.  {Johnson  v.  Valentine^  4  Sandf .,  37 ; 
Stagg  v.  Jaokson^  1 K.  Y.,  206 ;  Cowoerae  v.  Kellogg^  7  Barb., 
590;  Doe  v.  Feruyn,  8  T.  E.,  484;  Rom  v.  HiU,  3  Burr, 
381.)  The  intention  to  charge  the  real  estate  with  the  pay- 
ment of  the  legacies  is  declared  in  the  wiU  and  codiciL 
{R.  C.  Ch.  V.  Watcher^  42  Barb.,  43 ;  Shutters  v.  Johnson^  38 
id.,  80 ;  TayUn^  v.  Dodd,  58  N.  T.,  335 ;  1  Tucker,  32 ;  2 
Sandf.  Ch.,  131 ;  1  id.,  132;  Bays  v.  Oauriey,  3  T.  &  C, 
115.)  A  devise,  grant  or  conveyance  of  the  ^^  use  and  income  " 
carries  the  land  and  personal  estate  itself.  {Oraig  v.  Craig^  3 
Barbour's  Ch. ;  2  Jarman  on  Wills  [2d  ed.],  376,  420 ;  Reed 
V.  Reedj  9  Mass.,  372;  Fox  v.  Phelps^  17  Wend.,  393; 
Rhodes  v.  Rhodes,  3  Sandf.  Ch.,  279;  5  id.,  467;  7  Hill,  305 ; 
8  Bradf .,  144,  231,  287 ;  Scott  v.  Chuemseyy  48  N.  Y.,  106.) 
The  estate  which  vested  in  Charles  E.,  September  10,  1864, 
was  both  devisable  and  assignable.  (1  Redf .  on  Wills,  chap. 
9,  §  30,  p.  888  [ed.  1854] ;  Powell  on  Devises  [1st  Amu  ed.], 
314 ;  Jarman  on  Wills,  764, 771 ;  Wood  v.  ConSj  7  Paige,  472 ; 
Coster  V.  LoriUaa^d,  14  Wend.,  821,  350,  882 ;  K<me  v.  Ootty 
24  id.,  641,  660 ;  13  Alb.  L.  J.,  198,  199.)  The  doctrine  of 
equitable  conversion  is  applicable  under  the  will  of  Albert 
Banta.  (L.  &  D.  on  Eq.  Conv.,  8 ;  1  Jarman  on  Wills  [3d 
ed.],  550 ;  Bogourt  v.  itarteUj  4  Hill,  492 ;  Johnson  v.  Bem^ett^ 
89  Barb.,  237-251 ;  Dodge  v.  Pandy  23  N.  Y.,  69 ;  Chamber- 
lain  V.  Ghamberlainj  43  id.,  424;  Stagg  v.  Jackson^  1  id.^ 
206.) 
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Andbbwb,  J.  The  direction  in  the  codicil  to  the  will  of 
Albert  Banta,  that  his  executor  fihonld  sell  all  his  real  estate, 
operated  as  a  conversion  of  the  real  estate  into  personalty,  from 
the  time  of  his  deadi.  The  direction  is  nnqualified  and  per- 
emptory. It  leares  no  discretion  to  the  executor,  exeept  as  to 
the  time  and  manner  of  sale.  The  exercise  of  the  power  of 
sale  is  subject  to  no  condition,  except  liiat  which  it  implied  in 
every  case  of  this  character,  that,  at  the  death  of  the  testat<N-, 
the  purposes  for  which  a  conversion  was  directed  have  not 
£iiled,  but  still  require  that  the  power  should  be  exercised.  In 
all  cases  where  conversion  takes  place,  it  is  because  the  pur- 
poses of  the  will  require  it.  The  conversion  may  be  entire, 
embracing  the  whole  estate,  or  partial,  extending  only  so  hr 
as  is  necessary  to  satisfy  special  purposes  indicated  in  the  will. 
The  matter  to  be  considered  is  the  intention  of  the  testator. 
The  conversion,  whether  absolute  to  all  intents,  or  partial 
only,  is  the  one  or  the  other,  because  the  purpose  of  the  will, 
t. «.,  the  intention  of  the  testator  was  that  the  conversion 
should  be  general  or  partial,  for  all  purposes  or  for  limited 
purposes  only.  There  is  no  purpose  specified  in  the  codicil 
for  which  the  sale  is  directed  to  be  made.  But,  taken  in  con* 
nection  with  the  will,  the  fair  inference  is  that  it  was  for  the 
purpose  of  a  division  of  his  estate  between  the  testator's  two 
sons.  By  the  sixth  clause  the  executor  was  directed  to  divide 
the  real  estate  between  them,  when  the  youngest  should  arrive 
at  the  age  of  twenty-three  years.  In  the  absence  of  a  power 
of  sale,  this  direction  would  be  incapable  of  execution,  except 
through  an  actual  partition,  and  a  setting  apart  of  portions  of 
the  real  estate  in  severalty  to  the  sons.  The  testator  owned 
lands  in  different  States,  and  it  is  a  reasonable  construction  of 
the  will  that  the  power  of  sale  was  given  to  the  executor  for 
convenience  of  division.  But  it  was  not  an  authority  merely, 
it  was  an  imperative  direction  to  sell  all  the  testator's  real 
estate. 

The  sons  survived  the  testator,  and  the  purpose  for  which 
the  sale  was  directed  had  not  failed.  It  became  the  duty  of 
the  executor  to  sell  the  land  and  divide  the  proceeds  between 
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them.  7rom  the  moment  of  the  testator's  death,  the  oonyeP' 
sioa  took  pkee,  and  the  land  became  money  for  all  pnrposea 
of  adminibtration.  The  imprefisian  of  money  was  fixed  upon 
it ;  the  sons  took  their  interest  in  the  converted  property  as 
legatees,  and  upon  their  death,  before  actual  sale,  it  would 
pass  to  their  personal  repiesentatiyes.  {Fletcher  v.  AshUmmer^ 
1  Bro.  Ch.  Caa,  497 ;  LeOie  v,  Oraig^  8  Wheat.,  687 ;  Bogeri 
T.  HerteU^  4t  Hill,  4A2,  and  cases  cited ;  Stagg  y.  Jadkeon^  1 
Oomst.,  206.) 

The  power  of  sale  was  not  affected  by  the  death  of  Oharle? 
Edward  fianta  before  the  lands  of  Albert  Banta  were  sold  by 
his  execntor.  The  necessity  of  a  sale  for  the  purpose  of  a 
division  between  the  surviving  brother  and  the  personal  repre- 
sentatives of  Oharles  Edward,  continued.  Nor  was  conversion 
prevented  :^m  taking  place,  because  the  legal  estate  was  not 
given  in  trust  to  the  person  in  whom  the  power  of  sale  was 
vested,  or  because  then  there  was  no  devise  of  the  lands,  and  that 
they  passed  by  descent  to  the  two  sons  of  the  testator.  (1  Jar., 
466 ;  Poet  v.  Homr^  83  N.  T.,  693 ;  Bogwri  v.  EerteH^  eupra.) 

Upon  the  death  of  Albert  Banta,  in  1864,  the  widow  of  the 
teatator  qualified  as  executor,  and  took  upon  herself  the  exe- 
cution of  the  will.  Oharles  Edward  Banta  died  afterwards 
in  the  same  year,  leaving  a  will,  by  which  he  gave  legacies  to 
the  plaintiffs,  and  the  rest,  residue  and  remainder  of  his  prop- 
erty  to  his  brother,  one  of  the  defendants  in  this  action,  with 
a  direction  that  hift  executor  should  retain  possession^  and  con* 
trol  and  manage  the  residue  until  the  legatee  should  arrive  at 
the  age  of  twenty-nine  years,  and  i^pointed  the  defendant 
Hubbell  his  executor.  The  executor  of  Albert  Banta  pro* 
ceeded  and  acted  upon  the  assumption  that  there  was,  by  his 
willy  a  oonvemon  of  his  real  estate  into  personalty,  which,  as 
we  have  seen,  was  the  true  construction  of  the  instroment. 
She  sold  portions  of  the  real  estate  of  the  testator  from  time 
to  time,  and  on  two  several  aocountings  before  the  surrogate^ 
had  on  her  application  in  1867  and  1869,  to  which  the  defend- 
ants were  made  parties  (the  defendant  Stanley  A.  Banta,  a« 
legatee  under  his  father's  wiU,  and  the  defendant  Kubbell,  as 
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executor  of  Oharles  Edward  Banta),  the  proeeeds  were  brought 
into  court  and  distributed  bj  the  decree  of  the  surrogate  as 
personal  estate,  one  moietj  to  the  defendant  Stanley  A.  Banta, 
and  the  other  to  the  defendant  Hubbell,  as  executor.  There 
wajs  no  appeal  from  the  decree  of  the  surrogate ;  it  was  fully 
executed,  and  the  executor  of  Charles  Edward  Banta  paid 
over  to  the  legatees  under  his  will  the  moiety  of  the  proceeds 
received  by  him  on  the  distribution.  AU  this  was  done  in 
strict  accordance  with  the  legal  rights  of  the  parties.  After 
the  accounting  in  1869,  there  remained  in  the  hands  of  the 
executor  of  Albert  Banta  the  sum  of  $8,000,  proceeds  of  the 
personal  estate  of  the  testator,  which  had  been  invested  to  ^tro- 
duce  the  annuity  given  to  his  widow  by  the  wiU,  and  a  part 
of  his  real  estate  remained  unsold.  The  executor  died  in 
1870,  and  the  defendant  Kubbell  was  appointed  administrator, 
with  the  will  annexed,  of  Albert  Banta's  estate,  and  as  such 
received  the  f  and  of  $8,000  referred  to,  and  its  accumulations. 
The  legacies  to  the  plainti&  vnd&p  the  will  of  Charles  Edward 
Banta  have  been  paid  only  in  part.  Their  testator  loft  no 
property  at  his  death,  except  what  he  was  entitled  to  under 
the  will  of  his  father,  and'  to  pay  the  plaintiff  legacies  will 
require  the  application  of  his  entire  interest  in  that  estate. 
It  does  not  appear  that  there  are  any  debts  existing  against 
either  testator.  Under  these  etrcnmstances  it  was  the  plain 
right  of  the  plaintifb  that  the  real  estate  of  Albert  Banta 
remaining  unsold  should  be  sold,  and  that  a  moiety  of  the 
proceeds,  together  with  one-half  of  the  fund  in  the  hands  of 
his  administrator,  should  be  paid  to  the  executor  of  Charles 
Edward  Banta,  and  applied  in  payment  of  their  legacies. 
This,  substantially,  was  the  relief  awarded  to  the  plaintifEs  by 
the  judgment  in  this  action,  and  the  judgment  should  be 
affirmed,  unless  the  phdntiflEs  were  concluded  by  the  decree  of 
the  surrogate,  made  in  1871,  on  the  accounting  by  the  defend- 
ant Hubbell  as  administrator  with  the  will  annexed  of  the 
estate  of  Albert  Banta.  This  aoooTrnting  was  had  on  his 
application,  before  the  successor  of  the  surrogate,  who  made 
the  decrees  on  the   accountings  by  the  executor  in  1867 
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and  1869,  and  Stanley  A.  Banta  and  the  defendant  Hub 
bell,  as  executor  of  Obarles  Edward  Banta,  were  made  par- 
ties. The  surrogate,  by  his  decree,  adjudged,  in  substance, 
that  there  was  no  oonyersion  of  the  real  estate  of  Albert 
Banta  under  his  will,  and  that  Stanley  A.  Banta,  as  residuary 
devisee  and  legatee  under  the  will  of  Oharles  Edward,  was 
entitled  to  the  one-half  of  the  real  estate  of  Albert  Banta 
remaining  unsold,  and  to  one-half  of  the  proceeds  of  what 
had  been  sold  by  his  executor,  and  that  the  decrees  of  the 
former  surrogate  were  erroneous  in  awarding  to  the  executor 
of  Charles  Edward  any  portion  of  the  proceeds  of  such  sales, 
and  to  correct  this  alleged  error  he  directed  that  Charles 
Edward  Bantams  share  of  the  personal  estate  of  Albert  Banta, 
then  in  the  hands  of  Hubbell,  as  administrator,  should  be  paid 
to  and  retained  by  him  as  trustee  of  Stanley  A.  Banta,  under 
the  will  of  Chales  Edward  Banta,  in  satisfaction,  pro  tcmtOj  of 
the  proceeds  of  real  estate  of  Albert  Banta,  paid  under  the 
former  decrees  to  the  executor  of  Charles  Edward.  From  this 
decree  no  appeal  was  taken.  The  defendant  Hubbell  refused 
to  appeal  therefrom,  or  to  allow  the  plaintifb  to  appeal  in  his 
name,  although  they  offered  to  indenmif  y  him  against  the  costs 
of  the  appeal. 

We  are  of  opinion  that  the  decree  does  not  conclude 
the  plaintiffs.  The  fund  before  the  surrogate  for  distri- 
jmtion,  when  the  decree  was  made,  was  derived  from  the 
personal  estate  of  Albert  Banta,  and  not  from  the  sale  of 
real  estate.  The  testator,  Albert  Banta,  by  his  will,  gave 
his  personal  estate,  in  equal  shares,  to  his  two  sons.  The 
decrees  of  the  former  snjrrogate  were  final.  They  adjudged 
that  the  proceeds  from  the  sales  of  real  estate  were  personal 
property,  and  directed  a  distribution  upon  that  theory. 
They  stood  unreversed,  and  were  not  opened  or  set  aside  by 
the  surrogate  on  the  accounting  in  1871.  The  surrogate  should 
not  have  disregarded  them,  and  his  decree  charging  the  share 
of  Charles  Edward  Banta  in  the  personal  estate  of  Albert 
Banta  then  remaining  to  be  distributed,  with  the  sums  paid  to 
his  personal  representatives  from  the  proceeds  of  his  real 
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estate  under  tlie  former  decrees,  was  erroneous,  and  rereiBlble 
on  appeal. 

It  is  nnnecesBary  to  determine,  assuming  that  the  neceB- 
saiy  parties  were  before  the  court,  whether  the  surrogate 
exceeded  his  jurisdiction  in  making  the  decree,  as  we  are  of 
the  opinion  that  Charles  Edward  Santa's  estate  was  not  rep- 
resented on  the  accounting  in  such  a  sense  as  to  bind  the  plain- 
tiff, and  conclude  them  by  the  adjudications  made.  The 
decree  was  made  in  a  proceeding  instituted  under  section  70, 
article  8,  title  3,  chapter  6,  part  2  of  the  Revised  Statues, 
by  Hubbell,  as  administrator  of  Albert  Banta,  for  the  final 
settlement  of  his  accounts.  That  section  is  as  follows: 
^^An  executor  or  administrator,  after  the  expiration  of  eigh- 
t^n  months  from  the  granting  of  letters  testamentary  or 
of  administration,  may  render  a  final  account  of  all  his  pro- 
ceedings to  the  surrogate  who  appointed  him,  although  not 
dted  to  do  so,  and  may  obtain  a  citation  to  all  persons  inter- 
ested  in  the  estate,  to  attend  a  final  statement  of  his  accounts; 
which  citation  shall  be  served  and  published  in  the  manner 
prescribed  ia  the  preceding  sections  of  this  tide,  and  there- 
upon  the  same  proceeding  shall  be  had  for  a  final  settlement, 
and  with  the  same  effect,  in  all  respects,  as  in  the  case  of  a 
settletnent  at  the  instance  of  a  creditor."  The  seventy-first 
section  provides  that  whenever  an  account  shall  be  ren- 
dered, and  finally  settled  under  any  of  the  preceding  sec- 
tions, except  the  sixty-eighth  and  sixty-ninth,  if  it  shall 
appear  to  the  surrogate  that  any  part  of  the  estate  remains  to 
be  distributcxl,  he  shall  decree  payment  and  distribution  of 
what  shall  so  remain,  among  the  creditors,  legatees,  etc.,  ^^and 
in  such  decree  shall  settle  and  determine  all  questions  concern- 
ing any  debt,  claim,  legacy,  bequest^  or  distributive  share ;  to 
whom  the  same  shall  be  payable ;  and  the  sum  to  be  paid  to 
each  person.'' 

It  will  be  observed  tiiiat  tibe  citation  authorized  by  tiie 
seventieth  section  is  to  be  directed  to,  and  served  upon,  '^all 
persons  interested  in  the  estate,"  and  that  the  decree  of  di^ 
tribution  authorized  by  the  seventy-first  section  is  one  to  be 
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made  upon  an  acconnting  had  in  pnrsnance  of  tlie  previons 
sections  of  the  statute.  The  persons  immediately  interested 
in  the  accounting  of  an  administrator  or  executor,  or  in  the 
distribution  of  the  estate  of  a  decedent  by  the  surrogate,  are 
creditors  and  next  of  kin,  and  in  case  of  a  will,  legatees.  These 
are  the  persons,  mentioned  in  the  sixtieth  section,  to  whom 
the  citation  is  to  be  directed,  when  the  administrator  or  execu« 
tor,  who  has  been  required  to  account  by  the  order  of  the 
surrogate,  applies  to  have  his  accounts  finally  settled. 

1^0  specific  provision  is  made  in  the  statute  for  the  service 
of  the  citation  in  the  case  where  a  legatee  has  died  before  the 
accounting.  But  notice  of  the  proceeding  is,  according  to 
the  general  rule  of  law,  necessary  to  bind  the  interest  of  the 
deceased  legatee  by  the  decree,  and  as  the  legal  title  to 
the  legacy  vests  in  his  personal  representatives,  service  of  the 
citation  upon  his  executor  or  administrator  would  ordinarily 
be  sufficient  to  bind  the  estate  he  represents.  The  plaintiffs 
were  not  legatees  of  Albert  Banta.  They  were  legatees  under 
the  will  of  Charles  Edward  Banta,  and  Hubbell,  as  his  execu- 
tor, was  made  a  party  to  the  accounting.  The  plaintiffs,  how- 
ever, had  an  interest  in  the  proceeding  before  the  surrogate. 
The  share  of  their  testator  in  the  estate  of  Albert  Banta,  was 
the  only  source  from  which  their  legacies  could  be  paid.  It 
is  doubtless  true  that  a  decree  made  on  the  settlement  of  Albert 
Bantams  estate,  to  which  the  executor  of  Charles  Edward  Banta 
wa8  a  party,  would,  rnider  ordinary  circumstances,  in  the 
absence  of  fraud  or  collusion,  conclude  them.  But  the  defend- 
ant Hubbell  was  the  representative  of  both  estates.  So  far  as 
the  plaintiffs  were  concerned,  the  accounting  was  a  proceeding 
instituted  by  Hubbell  as  representative  of  one  estate  against 
himself  as  the  representative  of  the  other  estate.  It  is  a 
familiar  principle  that  a  court  of  equity  will  require  parties 
having  remote  interests  to  be  brought  in,  when  necessary  to 
a  complete  disposition  of  the  matter  in  litigation  (Story's 
£q.,  §  1526),  and  this,  we  think,  is  a  case  to  which  this  rule 
applies,  and  the  language  of  the  seventieth  section  is  broad 
SicKEiii— Vol.  XXI.        61 
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enongh  to  autborize  tbe  l^ateee  of  Oharles  Edward  Santa  to 
have  been  made  parties  to  tbe  accounting. 

To  give  conclusive  effect  to  tbe  decree  of  tbe  sorrogate, 
against  the  plaintiffs,  is  not  consistent  witb  general  prine]}dea. 
In  equity  Hubbell  was  tbe  trustee  of  tbe  estate  of  Cbarles 
Edward  Banta,  and  tbe  plainti&  were  eestfuis  que  truaij  and 
bad  tbe  beneficial  interest.  Tbey  ougbt  not  to  be  concluded 
by  a  proceeding  instituted  by  himself,  against  himself,  in 
which  they  were  interested.  We  are  of  opinion  that  the 
decree  of  the  surrogate  is  not  conclusive  upon  them,  and  is  no 
obstacle  to  their  maintaining  this  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Hiram  Dtjfpant,  Respondent,  v.  Samuel  Ferguson, 

Appellant. 

Defendant  sold  and  assigned  to  plaintiff  a  legacy.  In  an  action  to  recover 
damages,  upon  allegations  that  the  purchase  was  induced  faf}*-  fraudulent 
representations,  it  appeared  that  defendant  represented,  in  substance, 
that  the  legacy  was  as  good  as  a  mortgage  upon  any  man's  farm, 
and  that  plaintiff  might  in^ire.  Plaintiff  did  inquire  of  persons  to 
whom  he  was  referred  by  defendant,  wlio  stated  the  legacy  to  be 
good.  Its  value  depended  upon  the  question  Whether  it  was  charge 
able  ui>on  the  testator's  real  estate.  The  personal  estate  was  insuffi- 
cient, but  both  real  and  personal  more  than  sufficient  to  pay  it.  An 
attorney,  at  the  request  of  the  parties,  examined  the  will  and  gave  hJs 
opinion  that  the  legacy  was  good.  In  an  acticai  subsequently  brought 
to  obtain  a  constructictti  of  tire  will  it  was  adjudged  that  th^  legacy  was 
not  a  charge  on  the  real  estate.  The  court  was  requested  to  charge,  in 
substance,  that  what  was  said  by  defendant  was  under  the  circum- 
stances but  an  expi'ession  of  opinion.  The  court  refused  so  to  charge, 
and  submitted  that  question  to  tUe  jmy.  JEMd,  ertor;  that  defendant 
made  no  false  statements  of  f aets,  and  what  he  said  could  hare  been 
only  an  expression  of  opinion. 

It  appeared  that  defendant  had  been  informed,  prior  to  the  sale,  by  one  of 
the  executors  that  an  action  for  a  construction  of  the  will  was  about  to 
be  commenced,  and  that  he  did  not  disclose  this  to  plaintiil.    Sdd 
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(FoLOElt,  ftnd  Sarl»  J7.,  ^iaseirtiiig),  fhsl  the  Judgment  could  not 
be  sastamed  on  the  ground  of  a  fntudulent  covioeslment,  althovgli 
the  action  might  have  been  maintained  thereon,  jia  this  did  not  remedy 
the  error  in  the  refusal  to  charge,  under  which  the  jury  may  have 
held  the  repreaentationa  made  were  fraudtllent,  and  so  have  deter> 
mined  the  caae. 

(Argued  F^nlary  t3, 1879;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judioial  department  aflSrming  a 
judgment  in  favor  of  plaintifl,  entered  upon  a  verdict. 

Thifi  action  was  for  fraud.  Defendant's  counsel  requested 
the  court  to  charge  '^  that  the  defendant,  if  he  told  the  plain- 
tLff  that  the  legacy  was  good,  or  he  believed  it  to  be  good^ 
whichever  expression  he  used,  that  in  either  case  under  the 
circumstances,  without  reference  to  this  will,  it  was  a  mere 
matter  of  opinion,  npon  which  the  charges  of  the  complaint 
in  this  case  cannot  be  supported." 

The  court  responded:  ^^If  the  jury  are  satisfied  that  he 
only  expressed  an  opinion,  why  then  he  is  not  liable  for  the 
expression  of  that  opinion." 

Said  counsel  then  requested  the  court  to  charge  ^^  that  it  isy 
under  the  circumstances,  but  the  ^)ression  of  an  opinionj 
and  could  be  nothing  else." 

The  court  answered :  "  That  is  for  the  jury  to  determine." 

Said  counsel  excepted  to  the  refusal  of  the  court  to  charge 
that  it  was  a  matter  of  opinion. 

Geo.  JT.  J^ermedy  for  the  appellant.  Defendant's  statement 
to  plaintiff  concerning  the  legacy  was  simply  the  expression 
of  an  opinion,  and  his  motion  for  a  nonsuit  should  have  been 
granted.  {Oherlander  v.  SjpetM,  45  JT.  T.,  175 ;  Meyer  v. 
Meyer,  id.,  169 ;  MtMeU  v.  Meigs,  60  id,,  480,  488,  489 ; 
Marsh  v.  Falker,  40  id.,  562,  666,  567 ;  Weed  v.  Case,  68 
Barb.,  935 ;  JSrlMs  v.  Andrews  66  W.  Y.,  ^88 ;  Simar  v.  Ganc^ 
dqy,  68  id.,  293.) 

D.  JP^aU  for  the  respondent  The  motion  for  a  nonsuit 
wsB  properly  denied.  (2  J.  Oh.,  622;  47  Sarb.^  268;  CasiU 
V.  J^oyes,  14  N.  T.,  329.) 
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MiLLEB,  J.  This  action  is  baeied  npon  the  false  and  fraudu- 
lent representations  of  the  defendant,  made  with  the  intent  to 
deceive  and  defrand  the  plaintiff.  To  sustain  such  an  action 
it  must  not  only  be  proved  that  the  representations  made  were 
false  in  fact,  but  that  the  party  who  made  them  had,  at  the 
time,  reason  to  believe  that  they  were  false.  {Oberlander  v. 
8pies8^  45  K  Y.,  175 ;  Meyer  v.  Amidon^  id.,  169.)  The 
representations  made  by  the  defendant,  and  proved  upon  the 
trial,  were  to  the  effect  and  in  substance  that  the  legacy  which 
was  purchased  by  the  plaintiff  was  good ;  that  it  was  as  good 
as  a  mortgage  on  any  man's  farm,  and  was  accompanied  by  a 
declaration  that  the  plaintiff  could  inquire  about  it.  The 
proof  also  showed  that  inquiry  was  made  accordingly  of  an 
attorney ;  an  examination  made  of  the  will,  bequeathing  the 
legacy,  at  the  surrogate's  office,  by  him  and  the  parties,  and 
an  opinion  expressed  that  it  was  good.  An  inquiry  was  also 
made  of  another  person,  whose  name  was  suggested  by  the 
plaintiff,  who  also  concurred  with  the  view,  which  had  been 
expressed  as  to  the  legacy  being  good. 

Whether  the  representations  thus  made  were  true  or  false, 
they  involved  a  question  of  law  as  to  the  land  of  testator 
being  chargeable  with  the  legacy.  In  regard  to  this,  each 
of  the  parties  had  no  special  knowledge,  and  were  equally 
qualified  to  judge.  It  was,  at  most,  a  matter  of  opinion 
which  could  only  be  determined  by  an  adjudication  of 
a  competent  court.  The  evidence  certainly  does  not  estab- 
lish that  the  defendant  ever  represented,  or  that  he  believed 
that  the  personal  estate  of  the  testator  alone  was  charge- 
able with  the  legacy,  or  that  it  was  sufficient  to  pay  the 
same ;  and  although  it  subsequently  appeared  that  the  court 
held,  in  an  action  to  construe  the  will,  that  the  legacy  was  not 
a  charge  upon  the  real  estate,  there  is  nothing  in  the  cose  to 
show  that  the  defendant  had  knowledge  that  any  such  decision 
would  be  made.  From  the  nature  of  the  case  such  an  infer- 
ence is  irrational,  as  it  could  not  have  been  known  at  the  time 
that  any  such  representation  was  false,  or  that  it  was  believed 
to  have  been  false.    A  legal  decision,  advene  to  an  opinion 
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expresBed,  cannot  establish  fraud  for  which  a  party  can  be 
held  liable  in  an  action.  Knowledge  of  facts  is  one  of  the 
essential  elements  npon  which  fraud  is  predicated,  and  when 
a  person  does  not  know,  and  from  the  circnmstances  existing, 
it  is  entirely  apparent  cannot  know,  and  in  fact  it  would  be 
impossible  for  such  person  to  have  such  knowledge,  it  would 
be  doing  violence  to  the  principle  upon  which  an  action  for 
fraud  and  deceit  is  founded  to  hold  that  he  is  responsible. 
In  cases  where  there  is  a  want  of  knowledge,  representations 
made  are  considered  as  but  an  expression  of  the  conviction 
and  of  the  opinion  of  the  person  who  makes  them,  rather  than 
a  positive  aflirmation  of  a  fact,  and  are  not  necessarily  fraudu- 
lent, although  entirely  erroneous.  Fraud  cannot  be  proved 
by  showing  that  statements  thus  made  as  expressions  of  opin- 
ion and  belief,  founded  upon  the  judgment  or  information 
derived  from  others,  are  false.  It  must  be  shown,  as  already 
stated,  that  the  person  knew  them  to  be  false  at  the  time. 
(Marsh  v.  Falkery  40  N.  Y.,  562;  EvhbeU  v.  Meigs,  60  id., 
480.)  When,  therefore,  such  person  could  not  have  possibly 
known  the  fakity  of  the  statement,  there  could  not  be  any 
fraud.  As  the  conclusion  is  irresistible  that  the  defendant 
made  no  false  statements  of  facts,  and  that  what  he  did  say  as 
to  the  legacy  being  good  was  merely  an  expression  of  an 
opinion  {Simar  v.  Ccmaday,  53  K.  Y.,  298),  the  judge 
was  clearly  wrong  in  refusing  to  charge,  as  requested  by  the 
defendant's  counsel,  that  what  was  said  by  the  defendant 
under  the  circumstances  was  but  the  expression  of  an  opinion, 
and  could  be  nothing  else.  This  opinion  involved  a  question 
of  law,  and  it  did  not  answer  the  request  made  for  the  judge 
to  »7  that  it  was  for  the  jury  to  determine. 

The  opinion  of  the  General  Term  upon  the  appeal  in  this 
case,  which  sustains  the  judgment  of  the  trial  court,  is  based 
upon  the  fraudulent  concealment  from  the  plaintifE  of  the 
intention  of  the  executors  to  bring  a  suit  to  determine  whether 
the  legacies  were  a  charge  upon  the  real  estate.  There  was  no 
allegation  in  the  complaint  in  regard  to  this  branch  of  the 
case;  but  it  may  very  well  be  that  a  recovery  might  have 
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been  had  opomthiftgrowidvpcm  tile  0vidttnoe]p^^  The 

difflcultjy  howevery  is,  that  as  the  court  tetmei  to  eharge  in 
mseordonce  with  the  reqwt  staitod,.  the  jury  najr  hatte  deta^ 
mined  the  eaat  for  {he  xeaaoDL  that  the  i^prasentatioa  nuule 
waa  frandulent.  This  would  have  boe»  erroneocB  if  tbe 
TiewB  abeadj  expressed  ai^  correct;  and  we  are  not,  there- 
fore, authorized  to*  conader  the  faeetion  whether  the  jndg- 
o^nt  can  be  nphehl  upon  the  ground  that  there  wm  a  fnrade- 
lent  ooneealmeni. 

As  the  ^aintifi  was  not  a  party  to  the  action  bronght  bgr 
the  executors  for  a  ooastmction  ot  the  will.  Mid  had  no  oppor- 
tonity  to  defend  the  same  and  protect  has  righte^  it  is  net 
apparent  hew  be  conld  be  affected  by  a  dedsion  o€  diat  ease. 
The  qnestiott,  therefore,  remains  open  and  midetenained  so 
far  as  he  is  concerned  m  to  the  legacy  being  a  eharger  npon 
the  real  estate^  It  was  not  distinctly  raised  nponi  the  trial,  but 
may,  perhaps,  be  eonaidered  as  presented  npen  the  motuMn 
made  by  the  plaintiff  for  a  nonsuit,  akhoogh  this  spectfie 
ground  was  not  there  stated.  It  is  by  no  means  conclusive 
from  file  aatfaoritiss  to  whieb  we  have  been  cef Mrred,  that  the 
legacy  was  not  such  chaige ;  but  as  a  new  tria)  must  be 
granted,  upon  the  ground  already  stated,  the  dedeion  of  that 
question  npon  this  appeal  is  not  required* 

It  is  proper  to  suggest  that  the  charge  of  the  judge  to  the 
effect  that  if  the  eondusion  of  tbe  jury  wae  f  airorable  to  the 
plaintiff  he  would  be  entitled  to  recover  the  amount  of 
the  legacy,  after  deducting  the  .paymeiiita  which  had  been 
made  upon  the  same,  was  not  applicable  to  the  case.  The 
action  was  for  fmud,  and  the  tniemeasure  of  danuiges  wonld  be 
the  difference  between  the  Talue  of  the  l^aey  as  represented 
imd  as  it  actually  was.  Thie  value  mi^t  depend  vpen  cir- 
(Bumstances ;  and  hence  the  d^erence  between  the  amount  of 
the  legacy  and  the  sum  received  was  not  the  correct  eriterkm. 
It  is  true  that  this  portion  of  the  charge  was  not  excepted  to^ 
and  the  question  does  not  dii^eetly  arise  upon  this  appeal ;  bet 
as  a  new  trial  must  be  had,  it  is  not  out  of  place,  in  that  poini 
ef  view^  to  refer  to  this  aspect  of  the  ease. 
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Tlie  jiatdgiaeat  must  h^  reveraed  aod  a  new  trial  granted, 
with  costB  to  abide  tke  eyepit. 

Oht7b<^,  Ch.  J.,  Allxh  and  Bapall9,  J  J^  oaaear ;  Fox.!* 
QMRj  and  Eabl,  J  J.,  dk»ent ;  Akdsbsvs,  J.,  took  no  part 

Judgment  rayeraed. 

■ 

UpooL  a  anbeequoat  molioA  lor  v^tmgameaiy  the  following 
opinion  was  daliyeredL 

I^er  Ottriam.  The  condiision  whieh  waa  reached  upon  tho 
principal  question  aristftg  upon  this  appaal  would  seem  to 
follow  from  the  course  of  reasoning  in  the  opinion,  and  the 
judges  who  coneairred  in  the  same  see  no  oeeasion  to  change 
their  views,  after  a  careful  consideratiou  of  the  points  pre^ 
aented  upon  this  motion  lor  veargument  They  are  of  the 
opinion  that  the  additional  authorities  which  have  been  cited 
do  not  affect  the  question  discussed  and  while  thej  might  be 
applicable  where  the  alleged  fraud  related  to  a  false  repres^it^- 
tion  as  to  a  f aet,  thej  are  not  in  point  in  t eler^ioe  to  aa 
opinion  upon  a  question  of  law  in  regard  to  which  both 
parties  enjoy  the  same  opportunities,  and  are  equaUj  capable 
of  anrivijig  at  a  correct  conclusion.  But  while  they  think 
that  the  judge  was  in  ezYor  in  refusing  to  charge  as  requested 
in  reference  to  the  opinion  expressed,  it  by  no  means  foUowu 
that  the  case  must  be  disposed  of  entirely  upon  that  question. 
It  would  not  have  been  iaoousiatent  with  the  views  expressed 
in  the  opinion,  and  the  judge  might  very  properly  have 
qoaliJied  his  refusal  to  charge,  by  saying  that  the  pleadings 
might  be  considered  as  amended  to  meet  the  proof,  and  in 
that  state  of  the  case,  if  the  defendant  had  fraudulently  con- 
cealed from  the  plaintiff,  information  which  he  had  as  to  the 
intention  of  the  executors  to  bring  an  action  to  determine 
whether  the  legacies  were  a  charge  upon  the  real  estate,  and 
such  concealment  would  have  affected  the  plaintiff  by  prevent- 
ing him  from  entering  into  the  contract  for  the  purchase  of 
the  legacy,  that  then  a  case  of  fraud  was  made  out,  and  the 
plaintiff  was  entitled  to  recover.    This  would  have  presented 


488  DuFFANT «.  Fbbguson.  [SepL, 

Opinion  of  the  Courts  per  Ouriam. 


the  qneetion  upon  which  the  General  Term  sastained  the 
judgment,  and  perhaps  the  real  question  in  the  case,  to  the 
consideration  of  the  jury,  in  as  favorable  a  light  for  the  plain- 
tiff as  was  warranted  bj  the  evidence.  In  regard  to  the 
charge  upon  the  question  of  damages,  it  is  jntyper  to  say  that 
it  was  not  discussed  upon  the  hearing  of  the  appeal,  and  if 
the  case  was  tried  upon  the  hypothesis  that  the  contract  was 
rescinded,  it  may  well  be  that  the  rule  laid  down  in  the  chai^ 
was  correct.  As  no  exception  was  taken  to  the  chai^  in  this 
respect,  the  question  is  not  presented,  and  the  remarks  made 
were  not  called  for.  80  also  the  question  as  to  tlie  legacy 
being  a  charge  upon  the  real  estate  was  not  in  the  case.  The 
observation  made  as  to  this  as  well  as  the  point  preceding 
the  last,  were  mere  suggestions  thrown  out  in  reference  to  a 
new  trial,  and  should  not  be  considered  as  controlling  or 
decisive. 

It  may  also  be  observed  that  the  opinion  upon  the  principal 
question  considered,  only  expressed  the  views  of  two  of  the 
members  of  the  court,  two  others  having  concurred  in  the 
result,  two  dissented,  and  one  did  not  take  any  part. 

It  is  apparent  from  what  has  abeady  been  remarked,  that 
tills  is  not  a  case  for  a  reaigument.  We  have  deemed  it 
proper  however  to  make  the  explanation  already  stated  as  to 
the  opinion,  so  that  no  further  misapprehension  may  exist 
when  a  new  trial  takes  place. 

Motion  for  reargument  denied,  without  costs. 

All  concur. 

Motion  denied. 
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annexation  to  the  realty  or  something  appurtenant  thereto.  Second. 
Application  to  the  use  or  purpose  to  which  that  part  of  the  reaity  to 
which  it  is  connected  is  appropriated.  Third.  The  intention  of  the  party 
making  the  annexation  to  make  a  permanent  accession  to  the  freehold. 

The  rule  prescribed  by  the  Revised  Sututes  (2  R  8.,  88,  §§  6,  8),  which, 
where  property  is  annexed  to  the  freehold,  as  between  the  personal 
representatives  and  the  heirs  of  a  deceased  person,  makes  the  mode  of 
annexation  the  test  by  which  to  determine  whether  it  is  personal  or  real 
property,  is  not  controlling  in  cases  between  vendor  and  vendee. 

&i  such  cases  the  purpose  of  the  annexation  and  the  Intent  with  which  it 
was  made  are  the  most  important  oonaiderationfl. 

If  the  article  is  attached  for  temporary  use,  with  the  intention  of  removing 
it,  a  mortgagee  cannot  interfere  with  its  removal  by  the  mortgagor; 
but  if  attached  for  the  permanent  improvement  of  the  freehold,  he  may. 

Where  the  character  of  property  as  personalty  or  realty  is  not  fixed,  but 
depends  upon  the  intention  wiUi  which  it  was  annexed  to  the  freehold, 
the  conduct  of  the  party  by  whom  it  was  annexed  is  proper  to  be  shown 
and  important  as  throwing  light  upon  the  intention. 

Plaintiff  erected  upon  his  premises  a  building  specially  adapted  for  a 
twine  factory  and  for  the  purpose  of  holding  the  machinery  used  in  the 
business  of  manufacturing  twine,  which,  being  very  heavy,  required 
extra  strength  in  the  building.  He  placed  therein  the  requisite 
machinery.  Each  machine  was  fastened  to  the  floor  by  bolts,  nails  or 
cleats,  and  was  attached  to  the  gearing.  Most  of  the  machines  were 
complete  in  themselves,  could  be  removed  without  material  injury  to 
them  or  to  the  building,  and  could  be  used  in  any  other  building  haVing 
strength  to  support  and  power  to  run  them,  but  would  be  of  less  value 
if  taken  out  and  sold  than  if  they  remained  as  part  of  the  factory. 
Plaintiff  carried  on  the  business  for  some  years,  when  he  contracted  to 
sell,  describing  the  property  in  the  contract  of  sale  as  the  real  estate 
situate  in  J.,  viz.,  the  twine  factory,  eta,  together  with  all  the 
machinery,  etc.,  the  whole  being  sold  for  a  gross  sum.  He  executed  a 
conveyance  describing  the  land  only,  and  took^back  a  mortgage  with 
the  same  description.  The  lands  and  buildings,  without  the  machinery, 
were  worth  much  less  than  the  amount  of  the  mortgage.  In  an  action 
to  restrain  Judgment  creditors  from  selling  the  machinery  on  execution 
as  personal  property,  these  facts  appeared,  and  plaintiff  testified  that  the 
machines  were  placed  in  the  building  for  permanent  use.  Held  (Allen, 
Andbbwb  and  Earl,  JJ.,  dissenting),  that  the  evidence  was  sufficient  to 
Justify  a  finding  that  the  original  intent  of  annexation  was  to  make  the 
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machinery  permanently  a  part  of  the  freehold;  that  as  between  the 
parties  the  machines  were  fixtures^  and  so  covered  by  the  mortgage; 
mad  that  plainti^  was  enlilfed  to  the  reliel  sought. 

Also,  Tield,  that  it  was  immaterial  upon  the  question  of  intent  that  plain- 
tiff, at  the  request  of  the  grantee,  after  execution  of  the  deed,  executed 
also  a  bill  of  sale  of  the  machinery,  tools  a«d.  fiztuoos. 

Murdoch  v.  Qifford  (18  N-  Y.,  28);  MeUimea  v.  Eoutwood  (6  Exch.  [W.,  H. 
&G.]»  295);  Walker  v.  Sherman  (20  Wend.,  636);  Yatiderpod  v.  Fan 
Men,  {10  Barb.»  157)  distinguished. 

(Argued  March  81,.  1876;  decided  September  19,  1876.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintifi  entered  upoa  a  decision  of  the  court  at 
Special  Term. 

This  action  was  brought  by  plaintiff  as  mortgagee,  and  claim- 
ing under  a  mortgage  upon  real  estate  against  defendants,  who 
are  judgment  creditors  of  the  mortgagor,  and  the  sheriff  hold- 
ing executions,  issued  on  their  judgments,  to  restrain  th^n 
from  seUing  on  said  executions  certain  machineiy  advertised 
to  be  sold  as  personal  property,  which  plaintiff  claimed  to  be 
part  of  the  realty. 

The  premises  were  formerly  owned  by  plaintiff,  and  he 
erected  thereon  a  building  as  a  twine  factory,  specially  adapted 
for  the  machinery  used  in  the  business  of  manufacturing  twine, 
and  placed  therein  the  machinery  in  question,  as  he  testified, 
^^  for  permanent  use."  The  machinery  consisted  of  the  various 
machines  necessary  for  and  adapted  to  that  business,  llie 
plaintiff  carried  on  the  business  of  manufacturing  twine  for 
several  years,  using  the  building  and  operating  the  machinery. 

On  the  lith  day  of  Jfovember,  1872,  he  contracted  to  sell 
the  premises  to  one  George  Catlin  for  $28,000.  The  contract 
described  the  property  as  follows : 

^'  All  that  real  estate  situated  in  said  Johnson ville :  First,  the 
twine  factory  and  flax  mill,  and  blacksmith  shop,  bounded  as 
follows:  *  *  «  together  with  all  the  machin^y,  tools  and 
fixtures  belonging  to  the  party  of  the  first  part,  and  all  water 
privileges  deeded  to  him  on  his  purchase  of  said  real  estate." 

On  the  1st  day  of  January,  1873,  the  premises  were  con- 
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vejed  bj  McBea  to  Catlm  by  two  deedS)  and  a  mortgage 
executed  and  delivered  back  by  Catlin  to  ]V(eBea  for  $21,100| 
tl^e  balance  of  the  purcbaae-monej* 

The  deeds  and  mortgagee  were  drawn  by  a  Mr.  Merrill. 
After  they  were  finifihed  Mr.  CatUn  read  over  the  deedfl,  and  aaw 
no  mention  waa  made  of  the  machinery,  and  asked  McBea  if  be 
did  not  intend  that  should  pass.  To  this  MeBea  replied  he  did. 
Mr.  Merrill  then  suggested  that  the  '^  easiest  way  "  or  the  ''  best 
way  "  to  £bic  it  was  to  make  a  separate  bill  of  sale,  whieh  was 
done.  No  separate  mortgage  of  the  machinery  was  taken. 
Some  time  after  this,  in  January,  1873,  Catlin  conveyed  one- 
half  of  the  premises  to  Christopher  A.  Banker,,  and  aJso  gave 
to  him  a  bill  of  sale  for  one-half  of  the  machinery ,  Defendant 
The  Central  Bank  of  Troy  recovered  judgment  against  Cat- 
lin &  Banker,  and  issued  executions  to  the  defendant  Qoack- 
enbush,  as  sherifi,  who  seized  upon  the  property  described  in 
the  complaint. 

The  action  seeks  to  restrain  that  sale. 

The  court  found,  in  reference  to  the  character  of  the 
machinery,  as  follows : 

^' That. the  machmeiy  mentioned  and  enxmierated  in  the 
complaint  and  located  in  the  twine  mill,  were  and  are  fixtures 
and  part  of  the  freehold  conveyed  by  the  plaintiff  to  George 
O.  Catlin,  and  is  not  perscenal  property ;  and  as  facts  sbowintg 
that  these  are  fixtures,  I  further  find  (a)  that  the  building  in 
which  the  madmiery  was  erected  for  the  purpose  of  a  twine 
factory,  and  the  manufacturing  specially  adapted  to  it  and  used 
with  it ;  (&)  that  the  original  intention  of  annexaticoi  waa  to 
make  this  machinery  permanently  a  part  of  the  building  and 
this  freehold ;  (<?)  that  the  mortgage  under  which  tba  plaintiff 
claiins  title,  was  to  secnxe  tohim  the  payment  of  the  purchase- 
money  of  the  premises  described  therein,  aJdd  was  taken  by 
him  and  given  to  him  with  the  intention  of  holding  the 
maehinery  in  question  a^  part  of  the  realty  and  not  aa  personal 
property." 

And  as  conclusion  of  law,  that  plaintifi  was  entitled  to  th^ 
/elief  sought 
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Upon  a  Betdement  of  the  case  the  f  oUomng  additional  find* 
ingB  were  made : 

'^  That  a  small  part  of  the  machineiy,  mentioned  in  the  oom- 
plaint,  wBfi,  before  the  present  twine  mill  was  built,  need  by 
the  plaintiff  in  an  old  wooden  mill  for  the  pnrpoee  of  mann* 
f  actaring  twine,  and  that  snch  old  wooden  mill  was,  prior  to 
its  nse  as  such  twine  mill,  used  as  a  paper  mill.  That  the  rest 
of  said  machinery  was  manufactured  in  Scotland,  purchased 
there  by  the  plaintiff,  imported  in  sections  and  put  together 
in  said  mill" 

The  court  was  requested  to  find :  ^^  That  each  of  the  machines 
mentioned  in  the  complaint,  with  the  exception  of  the  two 
^iron  softeners,'  was  a  machine  complete  in  itself,  whidi 
received  no  support  from  the  walls,  ceiling  or  roof  of  the 
building,  and  would  operate  with  the  proper  power  applied  to 
it  wherever  it  was  placed.*' 

The  court  so  found,  with  the  addition  of  the  words,  ^but 
the  several  machines  were  attached  to  the  building  by  nails, 
bolts  and  cleats^  and  the  gearing  and  shafting." 

The  court  found :  ^^  That  all  the  machines  mentioned  in  the 
complaint  could  be  taken  apart  without  injury  to  themselves  or 
to  the  building  in  which  they  were  placed,  except  such  injury  as 
would  result  from  the  loosening  of  the  fastenings,  and  could, 
without  injury,  be  put  together  again  and  operated  in  any  place 
where  there  was  sufficient  room  for  them  to  stand,  and  where 
the  necessary  power  could  be  applied.  That  each  of  these 
machines,  with  the  exception  of  the  iron  softener  above  men- 
tioned, stood  upon  the  floor  of  the  mill,  and  was  not  in  any 
manner  attached  to  or  supported  by  the  walls  or  ceiling,  and 
that  it  was,  in  each  case,  operated  by  a  belt  actuated  by  the 
gearing  of  the  mill  and  passing  over  a  pulley  on  the  machine^ 
and  that  it  was  not  connected  with  the  gearing  in  any  other 
way." 

^^  That  none  of  said  machines,  with  the  exception  as  afore- 
said of  the  said  two  iron  softeners,  were  evec  in  any  manner 
attached  or  fastened  to  the  building  except  as  hereinafter 
stated,  to  wit:    Some  of  the  machines  were,  before  the  sale 
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by  plaintiff  to  Oatlin,  fastened  to  the  floor  at  the  end  where 
the  belt  went  on,  by  angle  bolts  made  for  the  purpose,  which 
held  the  feet  of  the  maehiTiea  to  the  floor.  These  bolts  went 
down  through  the  floor  and  were  held  by  nnts  screwed  on 
l^ow  the  floor.  Other  machines  were  held  by  nails  of  a 
similar  construction — that  is,  the  npper  part  bent  over  the 
foot  of  the  machine,  while  the  lower  part  was  driven  into  the 
floor.  Others  were  held  by  common  nails,  and  one  or  two 
by  cleats  of  wood  nailed  down  on  each  side  of  the  machine ; 
they  were  also  attached  to  the  gearing." 

The  conrt  was  requested  to  And :  ^^  That  whenever  these 
bolts,  nails  or  cleats  were  used  they  were  placed  only  at  the 
end  of  the  machine  where  the  pulley  was  located,  and  they 
were  placed  there  for  the  purpose  of  steadying  the  machine, 
and  preventing  it  from  being  moved  or  lifted  by  the  action 
of  the  belt."  The  court  so  found  —  but  added  thereto  the 
words,  "  but  I  do  not  find  that  that  was  the  only  purpose." 

The  court  also  found,  that  there  were  tools  and  machinery 
in  the  mill  or  factory,  other  than  those  enumerated  in  the 
complaint.    Further  facts  appear  in  the  opinion. 

£sek  Cowen  for  the  appellants.  The  court  erred  in  receiv- 
ing the  testimony  of  Richmond,  who  drew  the  agi^eement 
between  plaintiflf  and  Catlin,  as  to  what  they  stated  in  refer- 
ence to  the  kind  of  security  McEea  should  have.  (  Blossom  v. 
Griffi/n,  13  N.  Y.,  673 ;  PoUm  v.  Ler(yy,  80  id.,  549 ;  RaU  v. 
OrMiha  Bk,,  49  id.,  626.)  The  machinery  was  not  a  part  of 
the  real  estate  as  between  the  mortgagor  and  mortgagee. 
{Potter  V.  OromweUy  40  N.  Y.,  287;  Vcmderpoel  v.  Van 
AUen,  10  Barb.,  157;  Murdock  v.  CHford,  18  K  Y.,  28; 
Voorheea  v.  McOmrvia^  48  id.,  278.) 

H.  A.  Parmernter  for  the  respondent.  The  machinery  was 
real  estate.  {Hashm  v.  Woodward^  45  Penn.,  42 ;  2  W.  &  S., 
116,  890 ;  Walker  v.  Sherman^  20  Wend.,  636 ;  Eovse  v. 
Sousej  10  Paige,  158 ;  Hovey  v.  Smithy  1  Barb.,  372 ;  Laflin 
T.  Oriffitksy  35  id.,  58 ;  Bishop  v.  Bishop^  1  Kem.,  123, 127 : 
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Goodrich  V.  JoneSy  2  Hill,  142 ;  Tahcr  v.  liobinson,  36  Barb., 
488 ;  Snedeher  v.  Warring^  2  Kern.,  170 ;  24  N.  J.  Eq.,  260 ; 
10  Kan.,  314 ;  4  Daly,  359 ;  18  N.  Y.,  28 ;  40  id.,  287.) 

RjiPAiiLo,  J.  l?he  court  found  as  facts  thact  the  articles  of 
machinery  described  in  the  complaint  were  fixttires  and  part 
of  the  freehold,  and  as  facts  showing  that  they  were  fixtm-es : 
First,  that  the  bnflding  in  which  the  machinery  was,  was 
erected  for  the  purpose  of  a  twine  factory,  and  the  machinery 
specially  adapted  to  it  and  used  with  it ;  second,  thstt  the  orig- 
inal intention  of  this  annexation  was  to  make  this  machineiy 
permanently  a  part  of  the  building  and  the  freehold ;  and, 
third,  that  the  mortgage  tmder  which  the  plaintiff  claims  title 
was  to  secure  to  him  the  payment  of  the  purchase-money  of 
the  premises  described  therein,  and  was  taken  by  him  and 
given  to  him  with  the  intention  of  holding  the  machinery  in 
question  as  part  of  the  realty,  and  not  as  personal  property. 

In  supplemental  findings  made  at  the  request  of  the  defend- 
ants and  inserted  in  the  case  on  settlement,  the  court  found 
as  further  facts,  that  each  of  the  machines,  excej^  two,  was  a 
machine  complete  in  itself,  which  received  no  support  from 
the  walls,  ceilings  or  roof  of  the  building,  and  would  operate, 
with  the  proper  power  applied  to  it,  wherever  it  was  placed^ 
and  that  all  the  machines  could  be  taken  apart  without 
injury  to  themselves  or  to  the  building  in  which  they  were 
placed,  except  sudh  injury  as  would  result  from  the  loosening 
of  the  fastenings,  and  could,  without  injury,  be  put  together 
again  and  operated  in  any  place  where  there  was  suflScient 
room  foi*  them  to  staind  and  where  the  necessary  power  could 
be  applied.  That  none  of  the  machines,  except  the  two  iron 
softeners,  were  attached  to  the  building  except  as  follows : 
Some  of  them  were  fastened  to  the  floor  at  the  end  where  the 
belt  went  on,  by  angle  bolts  made  for  the  purpose,  which  held 
the  feet  of  the  nmdhines  to  the  floor ;  these  bolts  went  down 
through  the  floor,  and  were  held  by  nuts  screwed  on  below 
the  floor.  Others  were  held  by  nails  of  similar  constniotion ; 
others  by  commcm  *nails,  and  one  or  two  by  cleats  of  wood,' 
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flafled  down  on  each  side  of  the  machine ;  thej  were  also 
attached  to  the  gearing.  That  the  bolts,  naik  and  cleats  were 
so  placed  for  the  purpose  of  steadying  the  macliines  and  pre- 
venting them  from  being  moved  or  lifted  np  by  the  action  of 
the  belt.  But  to  this  finding  the  couit  added  that  that  was 
not  the  only  purpose. 

On  these  findings,  assuming  them  to  be  sustained  by  evi- 
dence, I  think  it  clear  on  all  the  authorities  cited,  that  the 
conclusion  that,  as  between  the  present  parties,  the  machines 
were  fixtures  and  part  of  the  freehold  was  correct.  The  rule 
declared  by  statute  (2  E.  S.,  83,  §§  6  and  7),  as  between  the 
personal  representatives  and  the  heirs  of  a  deceased  party,  is 
not  controlling  in  cases  between  vendor  and  vendee.  {Potter 
V.  CromweUj  40  N.  T.,  287 ;  Voorhees  v.  McGinnia,  48  id., 
278 ;  Honise  v.  House^  10  Paige,  158.)  That  enactment  makes 
the  mode  of  annexatioli  the  test  whether  the  property  retains 
its  character  of  personalty,  and  gives  to  the  executor  or  admin- 
istrator things  annexed  to  the  freehold,  or  to  any  building,  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  house,  so  as  to  be  essential  to  its  support.  But,  as 
between  vendor  and  vendee,  the  mode  of  annexation  is  not 
the  controlling  test.  The  purpose  of  the  annexation,  and  the 
intent  with  which  it  was  made,  is  in  such  cases  the  most 
important  consideration.  The  permanency  of  the  attachment 
does  not  depend  so  much  upon  the  degree  of  physical  force 
with  which  the  thing  is  attached  as  upon  the  motive  and 
intention  of  the  party  in  attaching  it.  If  the  article  is 
attached  for  temporary  use  with  the  intention  of  removing  it, 
a  mortgagee  cannot  interfere  with  its  removal  by  the  mort- 
gagor. If  it  is  placed  there  for  the  permanent  improvement 
of  the  freehold  he  may.  {Cra/ne  v.  JBingJvomL,  3  Stockton,  K. 
J.,  29 ;  Potter  v.  Cromwetl,  40  N.  T.,  296,  297.)  The  mode 
of  annexation  may,  it  is  true,  in  the  absence  of  other  proof  of 
intent,  be  controlling.  It  may  be  in  itself  so  inseparable  and  per- 
manent as  to  render  the  article  necessarily  a  part  of  the  realty, 
and  in  case  of  less  thorough  annexation  the  mode  of  attach- 
ment may  afford  convincing  evidence  that  the  intention  was 
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that  the  attachment  should'  be  permanent ;  as,  for  infftancft, 
where  the  building  is  constnicted  expressly  to  receive  the 
machine  or  other  articles,  and  it  could  not  be  removed  with- 
out material  injury  to  the  building,  or  where  the  article  would 
be  of  no  value  except  for  use  in  that  particular  building,  or 
could  not  be  removed  therefrom  without  being  destroyed  or 
greatly  damaged.  These  are  testa  whidi  have  been  frequently 
applied  in  determining  whether  the  annexation  was  intended 
to  be  temporary:or  permanent,  but  they  are  not  the  only  ones, 
nor  is  it  indispensable  that  any  of  these  conditions  should 
exist.  In  the  case  of  Potter  v.  CrormoeU  (40  N.  T.,  287), 
before  referred  to,  this  court,  after  a  full  examination  of  the 
numerous  authorities,  gave  its  approval  to  the  criterion  of  a 
fixture  as  stated  in  Teaff  v.  HewiM  (1  McCook,  611),  vis. : 
The  union  of  three  requisites  First.  Actual  annexation  to  the 
realty  or  something  appurtenant  thereto.  Second.  Application 
to  the  use  or  purpose  to  which  this  part  of  the  realty  with  which 
it  is  connected  is  appropriated.  Third.  The  intention  of  the 
party  making  the  annexation  to  make  a  permanent  accession 
to  the  freehold.  By  the  application  of  that  criterion  this 
court,  with  only  one  dissenting  voice,  decided  that  a  portable 
grist-mill  for  grinding  flour,  placed  in  a  building  which  had 
been  used  as  a  tannery,  and  was  provided  with  steam  power 
previously  placed  in  the  building  to  grind  bark  for  the  tan- 
nery, became  part  of  the  freehold,  as  between  a  judgment 
creditor  and  a  purchaser  of  the  realty.  It  was  found  by  the 
referee  that  the  grist-mill  was  placed  there  by  the  owner  of 
the  realty  for  the  purpose  of  being  used  as  a  permanent  struct- 
ure  for  a  custom  grist-mill  for  the  neighborhood,  and  on  that 
ground  it  was  held  by  this  court  to  have  become  part  of  the 
realty,  notwithstanding  the  fact  that  it  was  not  attached  to  the 
walls  of  the  building,  but  annexed,  as  in  the  present  case,  only 
to  the  floor.  It  had  been  built  elsewhere,  and  was  constructed 
in  such  a  manner  as  to  be  readily  taken  apart  without  injury 
to  itself  or  to  the  building,  and  moved  from  place  to  place. 
There  was  a  very  slight  difference  in  the  mode  of  annexation 
from  that  in  the  present  case,  to  wit :  That  to  support  the 
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floor,  upright  poets  were  placed  nnder  it  resting  on  the  cellar 
floor,  while  in  the  present  ease  the  building  was  constracted 
expressly  for  the  purpose  of  receiving  machinery  of  the 
description  which  was  placed  there,  and  of  sufficient  strength 
to  render  additional  support  unnecessary,  although,  in  the 
present  case,  some  of  the  machines  weighed  three  or 
four  times  as  mudi  as  the  portable  grist-milL  The  case 
of  Mv/rdock  v.  Oifford  (18  N.  T.,  28),  which  is  mainly 
relied  upon  by  the  appellant  here,  was  distinguished  by 
showing  that,  in  that  case,  not  only  was  there  an  entire 
absence  of  any  finding  that  the  looms  were  placed  in  the 
building  and  attached  thereto  for  the  purpose  of  becoming  a 
permanent  part  of  it,  but  that  that  fact  was  expressly  nega- 
tived by  the  finding  that  the  attachment  was  for  the  sole  pur- 
pose of  keeping  them  steady  in  their  places  —  a  fact  which 
the  court,  in  the  present  case,  although  requested  expressly, 
refused  to  find.  Numerous  other  cases  are  referred  to,  where, 
notwithstanding  simikr  attachments,  the  property  was  held 
to  be  personalty;  but  it  appears  that  in  all  these  cases  the 
object  of  the  attachment  excluded  the  intention  of  rendering 
them  permanent  fixtures.  The  object,  and  not  the  method 
of  the  attachment,  appears  to  be  considered  the  controlling 
feature.  ^^  The  principles  applicable  as  between  vendor  and 
purchaser  must  vary  with  the  varying  circumstances  of  each 
case.  The  question  of  intention  enters  into  and  makes  an 
element  of  each  case.  The  circumstances  are  to  be  taken 
into  account  to  show  whether  the  erections  were  made  for 
the  permanent  improvement  of  the  freehold  or  for  the  tem- 
porary purposes  of  trade."  {Farra/r  v.  Chauffetete^  5  Denio, 
527.)  These  principles  are  recognized  in  the  case  of  Voorheea 
V.  McOimma  (48  H".  Y.,  278).  The  annexation  in  that  case, 
it  is  true,  was  of  a  much  more  complete  character  than  in  the 
present  case,  or  in  that  of  Potter  v.  Cromwell  (40  N.  T.,  287), 
but  the  intention  of  the  parties  in  making  the  annexation  is 
recognized  as  one  of  the  tests,  and  it  is  conceded  that  the 
ehreumstance  that  the  machinery  may  or  may  not  be  removed 
without  injury  to  the  building  or  to  itself  is  not  now  deemed 
SicKELs— Vol.  XXL      63 
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to  be  controlling;,  and  Washburn  on  Beal  Property  (toL  ly 
pv  8)  is  cited,  in  whicb:  the  authcv  says :  ^'  It  may  be  stated 
that  whether  a  thing  which  maj  be  a  fiactnxe  becomee  a  pari 
of  the  realty  by  annexing  it  depends,  as  a  general  proposition, 
upon  the  intention  with  which  it  was  done." 

That  the  machinery  in  question  was*  adapted  to  the  use  for 
which  the  building  was  constracted  is  conceded,  and,  without 
farther  pnrsniDg  the  anthoritiesi,  I  will  briefly  refer  to  those  cited 
in  the  opinion  of  my  learned  brother,  Allen,  J.,  in  support  of 
the  proposition  that  theee  were  not  fixtures.  Sellaioell  v. 
Eastwood  (6  Exch.  [W.,  H.  &  Q[.\  295)  was  a  case  between 
kndlord  and  tenant.  The  alleged  fixtures,  presumably,  were 
put  in  by  the  tenant,  as  they  were  distrained  for  rent.  The 
object  and  purpose  of  the  annexation  was  stated  by  the  eoort 
not  to  have  been  to  improTo  the  inheritance,  but  merely  to 
render  the  machines  steadier  and  more  capable  of  use  ad 
chattels. 

Walker  y.  Sherrrhan  (20  Wend.^  636)  was  partition,  and 
although  the  machines  in  dispute  had  been  for  many  yeaiB 
in  the  building,  the  difficulty  was  that  they  were  not  affixed 
or  fastened  to  the  building  in  any  manner,  and  the  commission- 
ers treated  them  as  personalty ;  but  other  machinery  in  the 
same  factory,  which  was  fastened  to  the  building,  was  treated 
as  realty.  (See  pp.  637,  638.)  This  case  holds,  in  req>ect  to 
machinery,  that  the  two  characteristics  of  adaptation  to  the 
enjoyment  of  the  realty  and  annexation  to  it  must  concur ; 
but  that  where  the  former  characteristic  is  present,  the  slight- 
est fastening  will  be  sufficient  to  constitute  annexation.  (See 
pp.  651,  653,  665.)  It  is  enough  that  it  is  permanently  or 
habitually  attached.  In  Vanderpod  v.  Yan  Alien  (10  Barb., 
157)  the  machines  merely  stood  upon  the  floor,  without  being  • 
attached  in  any  way,  except  by  the  belts  which  were  used  for 
motion  and  not  for  fastening,  except  as  to  some  of  the  pieces^ 
in  respect  to  which  cleats  were  used  to  make  them  stand  level, 
and  there  was  no  evidence  of  any  intention  to  make  them  part 
of  the  freehold,  but  all  the  facts  tended  to  the  contrary. 
Mwrdoch  v.  Oifford  (18  N.  T.,  28)  has  already  been  referred 
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to,  and  only  establishes  that  the  mode  of  attaehmemt  shown  m 
that  case  wajs  not  of  itself  sufficient  to  make  the  mackineff 
fixtareS)  where  the  pnrpose  of  the  attachment  was  solely  for 
the  more  convenient  nse  of  them  as  chattels,  and  in  the  absence 
of  any  intention  that  it  shonld  be  permanent 

The  finding  of  the  conrt  that,  in  the  present  case,  the  orig>- 
mJ  intention  of  the  annexation  was  to  make  the  macbinerj 
^rmanently  a  part  of  the  building  ia  not,  I  think,  unsup- 
ported by  evidence.  The  building  was  proved  to  have  been 
erected  especially  for  the  purpose  of  a  twine  factory,  and  with 
reference  to  holding  this  description  of  machinery.  Th0 
machines  were  of  great  weight,  many  of  them  weighing  from 
one  to  four  tons.  They  were  all  permanently  fastened  to  the 
floor  of  the  building,  and  it  is  conceded  that  they  were  adapted 
to  the  purposes  for  which  the  building  was  erected.  The 
plaintiflE  testified  that  they  were  placed  there  for  permanent 
use.  The  fair  interpretation  of  this  evidence  is,  that  they 
were  placed  there  for  permanent  use  in  that  building ;  they 
constituted  part  of  the  twine  factory,  and  about  two-fifths  in 
value  of  the  entire  establishment ;  and  it  appeared  in  evidence 
that  although  they  were  capable  of  removal  they  would  be  of 
less  value  if  taken  out  and  sold  than  if  they  remained  where 
they  were,  as  part  of  the  factory.  From  this  evidence  the 
court  was,  I  think,  justified  in  finding  that  they  were  intended 
as  a  permanent  part  of  the  structure,  quite  as  much  so  as  the 
portable  grist-mill  in  the  case  of  Potier  v.  Cromwell  (40  N.  Y*, 
287).  The  dealings  between  the  plaintiff  and  his  vendee,  also, 
showed  that  they  were  regarded  as  fixtures  which  passed  with 
the  land ;  and  although,  if  the  property  had  in  its  own  nature 
.  a  determinate  legal  character,  either  as  realty  or  personalty, 
the  manner  in  which  the  parties  treated  it  would  not  change 
that  character ;  yet  when,  as  in  this  case,  the  character  of  the 
property  is  not  so  fixed,  but  depends  upon  the  intention  with 
which  it  was  annexed,  the  eonduct  of  the  party  who 
annexed  it  has  an  important  bearing,  as  throwing  light 
upon  that  intention.  He  evid^itly  understood  that  it  was 
part  of  the  realty,  which  he  could  not  have  done  if  he  had 
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placed  it  on  the  premises  for  temporary  use  merely,  and  with 
the  intention  that  it  should  remain  personaltj.  When  con- 
tracting for  the  sale  of  the  property,  he  described  it  as  the  real 
estate  situate  in  Johnsonville,  yIz.,  the  twine  factory  and  flax 
mill,  etc.,  etc.,  with  the  machinery,  etc.,  and  sold  the  whole 
for  a  gross  sum  of  $28,000.  By  this  contract  he  includes  the 
machinery  under  the  general  head  of  real  estate,  and  in  f  nl- 
iillment  of  that  contract  he  tendered  a  conveyance  describing 
the  land  only,  and  took  back  a  mortgage  for  $21,000  of  the 
purchase-money,  describing  the  land  only,  although  the  land 
and  buildings,  without  the  machinery,  were  worth  a  much  less 
sum  than  the  amount  of  the  mortgage.  The  fact  that  at  the 
request  of  the  purchaser  he  afterwards  executed  a  supple* 
mentaiy  bill  of  sale  is  not  of  much  significance.  It  is  found 
by  the  court  that  th^re  were  some  tools  and  machinery  whick 
were  loose  and  are  not  claimed  in  the  action.  The  bill  of  sale 
also  includes  fixtures^  which  necessarily  passed  with  the  deed. 
It  was  not  a  necessary  instrument,  as  whatever  was  personalty 
would  have  passed  by  delivery;  but  it  was  probably  given 
because  it  conformed  to  the  intention  of  the  plaintiff  and 
was  a  simple  confirmation  of  what  he  believed  he  had  already 
done,  and  was  requested  by  the  purchaser  or  his  advise. 

After  it  has  been  so  repeatedly  declared  by  the  courts  that 
the  character  of  articles  of  the  description  now  in  contro- 
t^ersy  attached  to  a  building,  whether  they  are  to  be  regarded' 
as  realty  or  personalty,  is  to  be  determined  by  the  intent  of 
the  party  attaching  them,  it  would  be  peculiarly  unjust  to 
depart  from  that  doctrine  in  a  case  like  the  present,  where  the 
owner  of  the  land  and  buildings,  who  himself  made  the 
annexation,  and  necessarily  knows  the  intent  with  which  it 
was  made,  afterwards  sells  the  whole  establishment  and  takes 
for  the  purchase-money  a  mortgage  manifestly  intended  to 
cover  an  the  property  sold,  but  which  would  be  a  totally 
inadequate  security  if  the  property  which  he  had  annexed 
were  not  treated  as  a  part  of  the  realty.  There  can  be  no 
equity  in  such  a  case  in  favor  of  a  mere  judgment  creditor  of 
the  vendee,  as  against  the  mortgagee. 
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On  the  whole  case  I  think  the  findings  of  fact  aie  sus- 
tained bj  evidence,  and  &at  the  decision  of  the  eonrt  below 
should  be  affirmed,  with  costs, 

FoLGraet,  J.  I  think  that,  either  from  the  evidenee  or  the 
findings,  the  grantor  and  mortgagee  placed  the  machinery  in  the 
building  for  a.  permanent  purpose  and  for  the  better  enjoyment 
of  his  estate  (Tra;ww%v.J/i2««,r  aB.[N.S,],ni5)  ^  that 
there  did  eonour  actnal  annexation  of  the  machinery ;  applica- 
bility to  the  use  to  which  that  part  of  the  real  estate  was 
appropriated,  with  whicli  it  was  connected;  and  an  intention 
of  making  the  annexation^so  as  to  make  a  permanent  accession 
to  the  freehold,    {H&yle  v,  P.  and  M^  B^kHroad^  54  N.  Y,, 

I  therefore  concur  in  the  opinion  of  Bapallo,  J. 

Allebt,  J.  (dissenting).  The  question  presented  by  this 
appeal  is,  whetlier  the  plaintiff,  as  mortgagee  of  real  prop- 
erty, or  the  defendants,  as  execution  creditors  of  the  mort- 
gagor, has  the  better  legal  right  to  hold  the  machinery  men- 
tioned in  the  pleadings  as  security  for  their  respective  debts. 
The  property  in  oontroversy  is  in  its  nature  personal,  sub- 
ject to  a  levy  and  sale  upon  exeeutioB,  and  would  not  ordi- 
narily pass  nnder  a  eonveyance  or  mortgage  of  realty.  It  can 
only  be  classed  with,  and  treated  as,  a  part  of  the  realty  upon 
which  it  may  be  or  in  connection  with  which  it  is  used  by 
annexation  thereto,  either  actual  or  constructive.  It  belongs 
to  that  ehss  of  property  which,  under  some  circumstances, 
may  be  annexed  to  real  property  and  become  what  is  known 
in  the  law  as  a  fixture,  so  as  to  pass  under  a  conveyance  of 
the  lands  and  as  part  of  them,  in  conformity  witii  the  maxim, 
^^  Qmoquid  plantatur  soloy  aoh  eediV^  Whether  a  chattel 
has,  by  annexation,  become  a  part  of  the  realty  depends  upon 
circumstances,  and  very  much  upon  the  intent  of  the  party  by 
whom  the  annexation  has  been  made,  as  such  intent  can  be 
gathered  from  what  is  said  and  done  at  the  time — the  charac- 
-ter  of  the  chattel  and  the  purposes  for  and  the  manner  in 
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whidi  the  annexation  is  made.  If  tbe  oibatl^  is  not  a 
tary  aeoessory  to  the  builduig^aiid  is  plaoed  in  postioa  mardy 
for  the  purpose  of  using  it  for  maauf aoturing  or  tarading  parr 
poses,  and  not  with  a  view  to  the  permanent  benefit  of  the 
realt J,  it  will  not^  ordinarily,  beoome  a  part  of  tbe  realty. 
'Where  the  object  of  affixing  the  ohattel  to  the  freehold  is  for 
its  more  convenient  use  as  a  chattel,  as  shown  by  its  aatore' 
imd  the  use  to  which  it  is  put,  it  will  letain  the  character 
which  it  had  before  it  was  annaxed.  The  law  of  fixtores  has 
been  the  subject  of  nmch  discussion  in  the  courts  andbj 
lelementary  writers,  and  any  attempt  to  recoocile  the  viewa  of 
judges  or  oomm^itatorB,  or  to  deduce  from  them  any  fixed  or 
certain  standard  or  rule  by  wMc^i  to  detennine  whether,  in 
any  given  case,  a  chattel  has  lost  its  character  as  midbi  and 
become  a  part  of  the  freehold^wotdd  be  vain.  So  a  disciiBsion 
at  any  length  of  the  geaeral  prindplee  of  the  law  of  fixtures, 
«N*  a  review  of  the  authorities,  would  not  be  profitable,  La  view 
of  all  that  has  been  written  upon  the  subject.  Weamreliered 
from  the  necessity  of  a  cooaideratioQ  of  the  general  ruha 
^ypiicabletotiusbrondiof  tiie  law  by  adjudications  heretofora 
made,  whieh  have^  in  this  State  at  least,  beoome  a  nde  of 
property,  and  cannot  properiy  be  disregarded  by  us,  and  which 
are  decisive  of  the  questions  involved  in  tiiis  appeaL  The 
ehatbBls  and  machinery,  the  subject  of  the  controveny  in  this 
action,  were  not  so  annexed  to  the  building  as  to  beoome  a 
part  of  it,  or  necessary  to  its  support,  but  they  were  soscep- 
tiUe  of  removal  without  material  injury  to  themsdvea  or  ilia 
realty.  Hie  only  fiistenings  were  vodi  as  were  required  to 
Leep  the  machineiy  steady  while  in  operation.  The  fsston- 
iiigs  were  only  for  that  pnrpose,  and  tibe  only  cooneotion  with 
the  motive  power  and  other  pennan^it  maofainery  waa  by 
bands  and  straps,  by  mems  of  whidt  it  was  operated.  It  was 
not  a  part  <rf,  or  neoessaiy  to,  the  stationary  and  pennansnl 
machinery.  Itwasnotpeonlkriy  fitted  for,  er  adapted  ta^tlia 
-bnilding  in  whioh  it  was,  but  was  equally  aapahle  of  being 
need  in  any  other  boilding  having  strength  to  support  it,  and 
motive  power  for  its  operation.    It  was  of  the  same  general 
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^AMracter  of  mackineiy  as  was  used  for  the  same  purpoea 
tibewkere,  and  its  vahie  was  not  impaired  by  removal 

The  mortgage  under  which  the  plaintifi  claims,  follows 
the  grant  bj  the  j^ntifi  to  the  mortgagor  and  is  of  the* 
realty  demibed  by  metes  and  bounds  without  mention  of 
the  machinery.  The  oTidence  that  the  purchase  by  the  mort- 
gagor of  the  plaintifi  was  of  the  lands  together  with  the 
*^  maidiineiy,  tools  and  fixtures^'  belonging  to  the  vendor,  for 
k  sum  in  gross,  does  not  tend  to  prove  that  the  machinery,* 
any  more  than  the  tools,  was  a  part  of  the  realty.  On  the 
contrary,  the  fact  .that  both  are  mentioned  independently 
and  separately  is  some  indication  that  it  was  supposed  neither 
would  be  included  in  the  sale  of  the  lands  without  express 
mention.  Aside  from  the  evidence  admitted  under  objection, 
of  the  purpose  and  intent  of  tii.e  plaintiff  to  take  security 
upon  the  machinery,  fixtures  and  tools,  as  well  as  the  land, 
which  we  think  was  incompetent,  there  was  no  evidenee  that 
the  plaintiff  at  the  time  he  put  the  machinery  in  the  mill 
had  any  intent  other  than  to  use  it  for  the  purposes  to  which 
it  was  adapted  so  long  as  it  should  be  convenient  or  profitable, 
or  that  he  intended  to  connect  it  permanently  with  the  realty 
with  a  view  to  enhance  its  value.  In  other  words,  there  was 
no  evidence  to  justify  jl  finding  that  the  machinery  was  put 
in  the  building  except  for  use  as  a  chattel  If  the  property 
In  controversy  was  not  described  in  the  mortgage  or  covered 
by  it  as  a  part  of  the  property  mentioned  and  described  therein, 
the  purpose  and  intent  of  the  mortgagee  eould  not  vary  the 
l^al  effect  of  that  instrument,  or  make  it  operative  upon 
property  not  within  its  terms.  The  case  is  clearly  within  the 
principle,  and  cannot  be  distinguished  from  several  well  oon- 
aidered  eases,  in  whieh  the  question  has  arisen  between 
<iwners  or  mortgagees  of  the  freehold  and  creditors.  In 
MdlaweU  v.  Ecutwod  (6  Exeh.  [W.,  K  &  G.],  294),  it  was 
adjudged,  that  machinery  for  the  purpose  of  manufacture 
{i.  ^.,  mules  used  for  spinning  cotton),  fixed  by  means  of 
ecpewB,  some  into  the  wooden  floors  of  a  cotton  mill  and 
Mme  by  being  sunk  into  the  stQue  flooring  and  secured  by 
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Budten  lead,  were  distrainaUe  f  (mt  rent.  Fixtures  are  not  iha 
subjects  of  a  distress  for  rent  In  Walker  y.  Sherman  (90 
Wend.,  636)^  machineiy  in  a  woollen  factory,  consisting  of 
earding  maebines,  picking  machines^  loonis,  etc.,  althoi^h 
nsed  for  eleven  years  or  more,  and  passed  from  ong  owner  of 
the  factory  to  another  as  parts  of  the  factory,  were  treated  as 
personal  property  and  as  not  belonging  to  the  realty  by  com* 
missioners  in  partition,  and  theur  decision  and  action  was 
affirmed  by  the  Snpreme  Ooort  upon  an  elaborate  review 
of  all  the  antliorities  bearing  upon  the  question.  In  Vander- 
]pod  y.  Yan  AUen  (10  Barb.,  157),  the  qi^ostion  was  between 
mortgagees  of  the  realty  and  judgment  creditors  of  the  mort- 
gagors who  had  levied  upon  the  machinery  in  a  cotton 
factory  and  other  mills,  being  the  premises  mortgaged  to  the 
plaintifiEs.  The  machinery  in  controversy  there  was  the  same 
as  that  in  controversy  here,  and  was  placed  and  fastened  to 
the  building  substantially  in  the  same  manner.  It  was  held 
by  Judge  Bbown,  that  the  property  was  not  a  part  of  the  realty 
or  within  the  denomination  of  fixtures,  and  that  the  judg- 
ment creditors  were  entitled  to  a  decree  dissolving  the 
injunction  and  establishing  their  right  to  the  property  in 
dispute.  Murdoch  v.  Oifford  (18  N.  T.,  28),  was  ako  a  con- 
troversy between  mortgagees  and  creditors,  involving  the 
same  question,  and  it  received  the  same  solution  as  in  Van-- 
derpoel  v.  Fan  AUen  {mpra).  Cases  have  been  since  decided 
in  this  court  distinguished  by  their  circumstances  from  those 
referred  to,  and  the  circumstances  which  have  been  deemed 
sufficient  to  take  them  out  of  the .  principles  adjudged  in 
Jfurdock  V.  Gifford^  are  pointed  out  kxjf  the  judges  pronouno 
ing  judgment;  but  in  no  case  that  has  come  under  my 
observation  has  the  authority  of  the  case  last  mentioned  been 
questioned.  Many  other  cases  in  this  State,  in  other  States 
iumI  England,  coincide  with  the  role  as  stated  in  Mvrdock  v. 
Oifford.  There  is  nothing  in  this  case  to  distinguish  it  from 
that  and  we  are  not  at  liberty,  by  reason  of  any  supposed 
equities  in  favor  of  either  party,  to  unsettle  the  law  so  well 
established  in  this  State  by  taking  distinctions  immaterial 
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and  without  substance  for  the  purpose  of  arriving  at  a  differ- 
ent result.  These  machines  were  not,  as  said  before,  fitted 
to  this  building  and  insusceptible  of  use  elsewhere,  neither 
w^e  they  accessories  necessary  to  the  enjoyment  and  use  of 
the  building  in  which  they  were.  The  learned  judge  erred 
in  holding  that  the  several  articles  were  fixtures,  and  the 
facts  found  by  him  in  support  of  such  findings,  so  far  as  they 
were  authorized  by  the  evidence,  were  entirely  insufficient 
to  make  them  a  part  of  the  freehold. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

For  affirmance:  OHtJBOH,  Oh.  J.,  Rapallo,  Folgeb  and 
MiLLEB,  JJ. ;  for  reversal :  AxixSy  Andbews  and  Eabl,  JJ. 

Judgment  affirmed* 


DuKOAH  MoCall  et  al.,  Bespondents,  v.  Thk  Sun  Mutual 

Insubahoe  Compact,  Appellant. 

The  Btatement  in  a  policy  of  marine  insurance  of  the  ultimate  and  inter- 
mediate termini  oi  the  voyage,  does  not  prohibit  stopping  at  other  inter- 
mediate ports,  which,  by  the  course  of  navigation,  or  the  usage  of  trade, 
are  usually  entered  in  making  the  insured  voyage. 

In  the  absence  of  words  excluding  it,  the  course  of  navigation  prescribed 
by  usage  may,  and  indeed  must,  be  pursued. 

Defendant  issued  a  policy  insuring  the  bark  L.  "at  and  from  Miramichi  to 
a  port  in  Cape  Breton,  and  at  and  from  thence  to  New  York,  with 
privilege  of  carrying  coal,"  etc.  The  vessel  had  previously  sailed  from 
the  port  of  departure  to  Big  Glace  bay,  a  port  in  Cape  Breton,  under  a 
charter  to  load  with  coal,  c<»itaining  a  provision  that  if,  on  arrival,  the 
captain  should  not  consider  it  safe  to  remain  and  load,  he  was  at  liberty 
to  proceed  elsewhere,  in  which  case  the  charter  was  to  be  considered  can- 
celed.  Big  Glace  bay  is  exposed  to  the  sea,  aifording  no  protection  from 
winds  and  storms,  and  it  is  the  usual  custom  for  vessels  bound  to  Big  Glace 
bay  for  coal,  during  the  fall  and  winter  months,  to  first  stop  at  Sydney, 
a  port  in  Gape  Breton  having  a  good  harbor,  first  reached  on  a  voyage 
from  Miramichi,  and  when  their  masters  are  notified  that  the  vessels  can 
be  loaded,  to  proceed  to  the  port  of  lading.  This  custom  was  established 
for  the  safety  of  vessels.  The  L.  arrived  at  Sydney  November  twelfth; 
the  next  day  her  master  went  to  Big  Glace  bay,  and  finding  no  wharf, 
concluded  it  an  unsafe  place  to  load  and  went  to  Cow  bay,  another  pari 
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in  Cax>e  Breton  having  a  substantial  -whaxf,  and  there  entered  isto  ft 
•charter  to  load  with  coal  for  New  York,  on  Docember  twelfth.  Ab  aooo 
as  her  turn  to  load  arrived,  the  L.  sailed  to  Cow  bay,  and  while  loading 
was  driven  upon  the  rocks  and  injured.  In  an  action  upon  the  policy, 
held,  that  the  vessel,  by  stopping  at  Sydney,  did  not  exhaust  the  priYilege 
^glven  in  the  policy,  nor  was  it  a  deviation;  that  the  vessel  was  free  to 
choose  any  customary  coaling  port  on  the  island,  and  in  going  to  the 
selected  port  to  make  the  voyage  in  the  usual  and  customary  manner; 
that  therefore  the  privilege  of  the  policy  was  not  exhausted  by  going 
into  Sydney  for  safe  anchorage  according  to  usual  custom;  also,  ihaX 
the  reservation  in  the  first  charter  of  the  right  to  cancel  it,  made  it 
uncertain  what  the  actual  voyage  would  be,  and  it  could  only  be  made 
certain  when  the  master  should  elect  to  what  port  of  lading  he  would 
go,  which  election  was  made  at  Sydney,  in  the  direct  course  of  a  voyage 
to  the  port  selected,  so  that  there  was  no  deviation. 

2^  teems,  that  if  the  master  had  elected,  in  the  first  instance,  to  go  to  Big 
Glace  bay,  and  had  first  gone  to  that  port  and  then  sailed  for  Cow  bay, 
nis  privilege  under  the  policy  woidd  have  been  exhausted,  as  an  election 
once  made  determines  the  right. 

The  mere  fact  that  an  insured  vessel  exists  in  specie,  does  not  necessarily 
prevent  the  insured  from  claiming  m  total  loss  without  abandonmenl  If 
after  encountering  a  sea  peril  it  h^  for  that  reason*  Justifiably  sold  by 
the  master,  the  insured  may  claim  a  total  loss,  accounting  to  the  insurer 
for  the  proceeds  of  the  sale  as  salvage  received  for  his  benefit 

Where  the  evidence  in  a  case  will  warrant  the  jury  in  finding  for  the 
plaintiff  on  the  whole  issue,  and  the  court  is  called  upon  by  the  defend- 
ant to  decide  it  as  a  question  of  law,  without  requesting  the  submission 
of  any  question  of  fact  to  the  jury,  the  finding  of  the  facts  by  the  court 
instead  of  by  the  jury,  is  not  a  groimd  of  exception. 

McCaU  V.  Sun  Mutual  Inswrance  Company  (7  J.  &  S.,  830)  reversed. 

(Argued  April  18*  1876;  decided  September  19, 1876.) 

Appeal  from  order  of  the  Oenend  Term  of  the  Supreme 
Court  of  the  city  of  New  York,  reversing  a  jtidgm^it  in  faror 
of  plaintiflE  entered  upon  a  verdict.  (Reported  below,  7  J.  & 
fi.,  331.) 

This  action  waA  apon  a  poiicj  of  marine  insurance.  The 
terms  of  the  policj  and  the  fiicts  appear  sufficiently  in  the 
opinion. 

Albert  Matk&wa  for  the  appellant.     The  putting  mto 
IMdn^  of  the  vessel  was  not  such  a  deviation  from  the  voyage 
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avoided  the  poli^.  {PeUy  r.  JEx.  Ins.  €o^  1  Burr,  341, 
851 ;  Smith's  Her.  Law  [Ifit  Am.  ed.],  363 ;  Beade  y.  Comm, 
,Im.  Co,,  3  J.  E.,  358 ;  St&oens  v.  Comm.  M.  Ins.  Co,^  26  N. 
Y.,  403 ;  Noble  ▼.  Kennoway,  1  DougL,  510 ;  TTae&t^or^  t. 
Pac.  In$.  Co^  4  Wend.,  37;  Col.  Ins.  Co.  v.  CatteU,  12 
Wheat,  387;  (7Ai^  v.  JSun  Mvt.  Ins.  Co.,  3  Sandf.,  440; 
PhiL  on  Mar.  Ins.,  §§  119,  133,  138, 1003 ;  Cormack  v.  Gladr 
stone,  11  Ea«t,  347 ;  Uhde  v.  WalterSy  3  Cainpb.,  16 ;  Wallace 
T.  DewQ/r,  1  id.,  603 ;  Ongier  ▼.  Jena^ings,  id.,  505 ;  DePeyster 
V.  Sun  M.  Ins.  Co.,  19  N.  Y.,  276 ;  Bond  v.  iTt^,  Cowp^ 
601 ;  Saioador  v.  Hopkins,  3  Burr.,  1714 ;  Grade  v.  J^ar. 
Jn«.  £b.,  8  Cranch,  75 ;  Kingston  v.  Knillbs,  1  Campb.,  508, 
note ;  Bodooanaehi  y.  Elliott,  L.  R,  8  C.  P.,  669 ;  L.  R,  9 
C.  P.  Exch.,  518;  Maxwell  v.  Bdnnson,  1  J.  E.,  333.) 
Neither  wajs  the  delay  there  a  deviation  from  the  vojagft 
insured.  (PhiL  on  Mar.  Ins.,  §§  1017,  1023  ;  1  DougL,  510; 
12  Wheat.,  38 ;  Samud  v,  Boyal  Ex.  Ass.  Co.,  8  B.  &  C, 
119 ;  BouiUan  v.  Zajpion,  15  C.  B.  [N.  S.],  143 ;  EUery  v.  IT. 
£.  Ins.  Co.,  8  Pict,  14 ;  Zapham  v.  AUas  Ins.  Co.,  24  id., 
1 ;  Park  on  Ins.  [6th  ed.],  68 ;  Talcot  v.  Mar.  Ins.  Co.,  2  J. 
R,  130-137  J  3  Sandf.,  48;  3  Burr.,  1707;  Smith's  Mer.  Law, 
363 ;  Patrick  v.  LudUm,  8  J.  Cas.,  10 ;  Lee  v.  Gray,  7  Mass., 
352 ;  Perkims  v.  Aug.  Ins.  Co.,  10  Gray,  316 ;  /SAip  Henry 
Erdbank,  1  Sumn.,  424 ;  Post  v.  Phoenix  Ins.  Co.,  10  J.  R., 
83 ;  Dda/ny  v.  Stoddart,  1  T.  E.,  22 ;  Graha/m,  v.  Comra.  Ins. 
Co.,  11  J.  E.,  357;  Hobart  v.  N<^rtm,  8  Pick,  159; 
De  Longuemere  v.  N.  T.  F.  Ins.  Co.,  10  J.  E.,  124 ;  Yos  v. 
Robinson^  9  id.,  196 ;  Lanjorence  v.  Ocean  Ins.  Co.,  11  id., 
241 ;  Freemofn  Ins.  Co^  v.  Lawrence,  14  id.,  55 ;  ^yheeler  v. 
Ma/r.  Ins.  Co^  38  Snpr.  Ct.  E.,  250 ;  ik^m  v.  Col.  Ins.  Co., 
48  N.  Y.,  624.)  Plaintiffs  are  entitled  to  recover  for  an  actual 
total  loss.  {Fam^wiyrth  v.  Hyde,  18  C.  B.  [N.  S.],  884; 
BiMard  v.  B.  W.  Im.  Co.,  1  Cnrtifi,  163 ;  Crabby  v.  Mvi. 
Ins.  Co.,  6  Bosw.  377 ;  WdUemtein  v.  Goi.  Ins.  Co.,  44  N.  Y., 
217;  G.  W.  Ins.  Co.  v.  Fogerty,  19  Wall.,  645 ;  CoU  v.  Smithy 
8  J.  Cas.,  16;  Jiotix  v.  Salvador,  3  Bing.  [N.  0.],  266; 
Bosetto  V.  Gvamey,  11  C.  B.,  187 ;  Fontaine  v.  Phoenix  i5w; 
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Cfe.,  11  J.  E.,  293 ;  Hoberteon  v.  CanUkerSy  2  Stark,  571 ; 
Poole  V.  Pro.  Ins.  Co^  U  Conn.,  64 ;  Brig  Sarah  Army  2 
Sumn.,  215 ;  Peele  v.  Mer.  Ins.  Co.j  3  Mason,  40 ;  Idle  r. 
Royal  JEbs.  Ass.  Co.^  8  Taunt,  755 ;  FvUer  y.  Kennebeek  Ins^ 
Co.y  31  Me.,  327;  Charleston  Ins.  Co.  v.  Gotoen^  2  Gill,  410; 
Am.  In^.  Co.  v.  Ogderiy  15  Wend.,  532 ;  Marshall  on  Ins., 
627 ;  2  Amould  on  Ins.,  10, 1092 ;  Butler  v.  Murray^  SO  N. 
Y.,  100;  Am.  Ins.  Co.  v.  Center ^  4  Wend.,  62;  Prince  v. 
Oeean  Ins.  Co.y  40  Me.,  488  ;  2  PhiL  on  Mar.  Ins.,  §§  1497, 
1577,  1597 ;  2  Pars,  on  Mar.  Ins.,  85 ;  Fitz  v.  The  Amdie^  2 
Clif .,  442,  445 ;  The  AmeUe,  6  Wall.,  26,  29 ;  Savage  v.  Com 
Esc.  Ins.  Go.y  36  N.  T.,  657 ;  Ruokman  v.  Mer.  Ins.  Co.y  5 
Duer,  363 ;  Gordon  v.  F.  and  M.  Ins.  Co.^  2  Pick.,  261 ; 
Beid  v.  Bonthanhy  3  B.  &  B.,  147 ;  Patapsoo  y.  SotUhgaUy 
6  Pet.,  620  ilf.  E.  Ins.  Co.  v.  SaroK  Ann^  13  id.,  400 ; 
Post  V.  Jonesy  19  How.  [U.  S.],  157 ;  Brondrett  v.  Hentriggj 
1  Holt.,  149 ;  TUton  v.  Ham.  Ins.  Co.,  1  Bosw.,  367 ;  WhiU 
V.  Bepub.  Ins.  Co.,  57  Me.,  93 ;  May  on  Ins.,  491,  492 ; 
Tudor  on  Mer.  Law  [2d  ed.],  158 ;  AUen  v.  Lagrue,  8  B.  & 
C,  561 ;  Y(mng  v.  Pao.  M.  Ins.  Co.,  34  Supr.  0.  R,  331 ; 
Robertson  r.  Clark,  1  Bing.,  445 ;  Parry  v.  Aberdeen,  9  B. 
&  C,  411 ;  Bhinelander  v.  Ins.  Co.  of  Penn.,  4  Oranch,  45 ; 
Flendng  v.  Smith,  1  H.  L.  Cas.,  626 ;  MuUett  v.  Shedden, 
13  East,  304.)  A  sufficient  notice  of  abandonment  was  given 
to  enable  plaintiffs  to  recover  for  a  total  loss.  (2  Pars,  on 
Mar.  Ins.,  296, 174 ;  lieebner  v.  Eagle  Ins.  Co.,  10  Gray,  139 ; 
Emg  V.  Walker,  3  Exch.,  213 ;  Molntyre  v.  Bourne,  1  J.  R., 
229 ;  Am.  on  Mar.  Ins.,  1162 ;  2  Phil,  on  Mar.  Ins.,  §  1682; 
Oassidy  v.  Za.  Ins.  Co.,  9  Martin  [6  N.  S.,  223],  421 ;  Mary- 
land  Y.  Phamdx  Ins.*Oo.,  5  G.  &  J.,  288 ;  Ocea^  Ins.  Co.  v. 
Francis,  2  Wend.,  71 ;  IfoLdlafn  v.  Me.  Ins.  Co.,  12  Mass., 
252 ;  Houetm/in  v.  Thornton,  1  Holt  [K  P.],  242 ;  I^toing 
Y.  Wash.  Ins.  Co.,  10  Gray,  451 ;  SiMoway  v.  Ma/mrf.  Ins.  Co., 
12  id.,  43.)  In  any  event  the  verdict  must  be  sustained  as  a 
rightful  recovery  for  a  partial  loss.  (2  PhiL  on  Mar.  Ins., 
1497 ;  Renaud  v.  Peck,  2  Hilt,  137 ;  CampbeU  v.  Woodnoorth, 
20  N.  T.,  499 ;  Dixon  v.  Buck,  42  Barb.,  74 ;  Cr(yuse  v.  Fikh^ 
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S  Abb.  [N*.  S.],  187;  OiU  r.  McNamee  42  K  Y.,  46 ;  Hagwf 
▼.  jflT.  jK  Mwr.  Ins.  Co.y  69  Me„  468 ;  Smith  v.  Mcmuf.  Ins. 
Co.y  7  Mete,  468 ;  Suydamh  v.  Jfor.  Jn*.  Cl>.,  2  J.  K.,  144 ; 
MelUsh  V.  And/rew8y  15  East,  15 ;  Ora/oes  v.  TTewA  Jf«r.  Jtw. 
^0.,  12  Al.,  895.)  Defendant  is  estopped  by  its  acts  and 
declarations  when  the  insurance  was  effected  from  claiming 
that  the  memorandum  printed  on  the  margin  of  the  x>olicy 
formed  a  part  of  it,  or  that  the  policy  never  attached.  {Braisted 
V.  F.  L.  and  T.  Oo.j  4t  Seld.,  305 ;  Ba/rlcyu)  v.  ScoU,  24  K  Y., 
42;  Hoffnum  v.  jEtna  Ins.  Co.,  82  id.,  418;  Johnson  v. 
Hathamey  2  Keyes,  484 ;  Johnson  v.  JoneSy  4i  Barb.,  878 ; 
May  V.  Buckeye  Ins.  Co.,,  25  Wis.,  806 ;  Keith  y.  Globe  Ins. 
Co.,  52  111.,  827 ;  PraU  v.  Mut.  Ins.  Co.,  9  Bosw.,  100 ; 
Comm.  Ins.  Co.  r.  Spa/rhradhle,  52  HL,  517;  JEveland  v. 
Wheeler,  87  N.  Y.,  249 ;  Bliss  on  F.  Ins.,  §§  29-82,  291-293 ; 
Chester  r.  Bk.  of  Kingston,  16  N.  Y.,  848 ;  Frost  v.  /Sbr. 
Mtiit.  Ins.  Co.,  5  Den.,  154 ;  PVumh  t.  CoM.  Co.  Ins.  Co.,  18 
N.  Y.,  394 ;  Bawley  v.  Enypire  Ins.  Co.,  86  id.,  650 ;  Hatha- 
way Y.  Payne,  84  id.,  109 ;  Cotcoh  v.  City  F.  Ins.  Co.,  87 
Conn.,  249 ;  Hcvntz  v.  Eq.  Ins.  Co.,  40  Mo.,  667 ;  FrankUn 
V.  At.  Ins.  Co.,  42  id.,  461 ;  Coombs  v.  Han.  Ins.  Co.,  48  id., 
167 ;  Haywa/rd  v.  Nat.  Ins.  Co.,  62  id.,  188 ;  Ins.  Co.  r. 
Mahone,  21  WaL,  155 ;  Woodherry  y.  C.  O.  Ins.  Co.,  81  Conn., 
526 ;  Sohuyler  v.  Russ,  2  Cai.  R.,  202 ;  BidweU  y.  If.  W.  Ins. 
Co.,  24  N.  Y.,  804 ;  Peoria  Ins.  Co.  v.  iToW,  12  Mich.,  214 ; 
Bevin  y.  Conn.  Mvit.  Ins.  Co.,  23  Conn.,  264 ;  RatHbone  y. 
C%  J^.  /tm.  6\>.,  81  id.,  209 ;  Hutchim  v.  BnMh,  46  Barb., 
240 ;  Block  v.  Cd.  Ins.  Co.,  42  K  Y.,  401.) 


Joseph  H.  ChoaU  for  the  respondent.  The  policy  was 
rendered  yoid  by  the  deviation  in  the  yoyage.  {Heame  y. 
If.  E.  Mut.  M.  Ins.  Co.,  20  Wal.,  488,  494 ;  Lawrmce  y. 
Ocea/n  Ins.  Co.,  11  J.  B.,  241 ;  Fvremamfs  Ins.  Co.  y.  law- 
renee,  14  id.,  55 ;  8  Kent's  Com.,  *  812 ;  Smith's  Mer.  Law 
[3d  Am.  ed.],  459 ;  1  PhiL  on  Ins.  [6th  ed.],  §  988  ;  2  Pars, 
cm  Mar.  Ins.,  2 ;  1  Am.  on  Ins,  *  864 ;  ChUd  y.  Stm  Hut. 
Ins.  Co.,  8  Sandf .,  26 ;  Stevens  y.  Comm.  Ins.  Co.,  26  K  Y., 
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907;  Vos  V.  Sobingarty  9  J.  TL,  191 ;  Brawn  v.  Tayleur^  4 
AA.  &  £L,  241.)  The  pretended  usage  of  navigation  sot^bt 
to  be  set  up  by  plaintiffs  was  inunateriaL  {Wadsvyorth 
T.  Pac.  Ins,  Go.j  4  Wend.,  87;  ChUd  v.  StMih  JUut.  Ins, 
Co.,  3  Sandf.,  440;  Carmack  v.  Olcdstane,  11  East,  34T; 
i?»  Pdy«fer  V.  Su/n  Mut.  Ins.  Co.,  19  N.  Y.,  276;  Phil, 
on  Mar.  Ins.,  §§  119,  133,  138 ;  B(tme8  t.  Perrine,  12  K  Y., 
83;  VTinchM  v.  Hicks,  13  id.,  563;  CNda  r.  Janes,  43  id., 
93 ;  Stone  v.  Rdfm,  47  id.,  566 ;  Frechmg  t.  Rdfland,  53  id., 
424.)  No  total  loss,  actnal  or  constructive,  of  the  Lindo  was 
proved  by  jdaintife.  (2  Pars,  on  Ins.,  68-74,  86,  note  3, 
87,  152 ;  2  Am.  on  Ins.,  *  1001,  1082 ;  R(yux  v.  StAoad&r,  3 
Bing.  [N.  C],  266 ;  Ruekman  v.  Mer.  L,  Ins,  Co.,  5  Doer, 
842 ;  SewaU  v.  U.  S.  Ins.  Co.,  11  Pick.,  90 ;  Patrick  v.  Com, 
Ins.  Co,,  11  J.  R.,  9 ;  Peals  v.  Suf.  Ins.  Co.,  7  Pick.,  254 ; 
Peaie  v.  Merck.  Ins.  Co.,  3  Mason,  42 ;  Goss  v.  Withers,  2 
Burr,  697;  Anderson  v.  Royal  Ex.  Ass  Co,,  7  East,  38; 
Knight  V.  Faith,  152  B.,  649 ;  Gardner  v.  Sal'sadoT,  1  M. 
&  R,  117 ;  2  Phil,  on  Ins.,  §§  1490,  1535, 1536 ;  McConockis 
Y,  Sim  Mut.  Ins.  Co.,  26  N.  Y.,  477 ;  Swydam  v.  ilar.  Ins, 
Co.,  1  J.  E.,  181 ;  Mclntyre  v.  Bowen,  id.,  229.)  The  war- 
ranty as  to  the  captain  who  shonld  command  the  vessel  not 
having  been  f  alfiUed  the  policy  never  attached.  (2  Pars,  on 
Ins.,  85,  note ;  1  id.,  42,  837 ;  1  Phil  on  Ins.,  §  10 ;  ^  id., 
§  2155  ;  Lems  v.  Thatcher,  15  Masff.,  431.) 

Andbews,  J.  The  policy  was  npon  the  bark  Lindo,  "at 
and  from  Miramichi  to  a  port  in  Cape  Breton,  and  at  and 
from  thence  to  New  York,  with  privilege  of  carrying  coal 
exceeding  her  tonnage."  The  insurance  was  effected  on  the 
2611i  of  November,  1864,  after  the  vessel  had  sailed  from  the 
port  of  departure,  having  cleared  for  Big  Glace  bay,  a  port  in 
Oape  Breton  Island,  under  a  charter  to  load  with  coal  at  that 
port,  which,  however,  contained  a  provision  that  "  if,  on  tiie 
arrival  at  Big  Glace  bay,  the  captain  does  not  consider  it  safe 
to  remain  and  load  there,  he  is  to  be  at  liberty  to  proceed 
elsewhere,  and  this  charter  is  to  be  considered  caneeled.'' 
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The  Lindo  arrived  at  North  Sydney  on  tbe  evening  ol  thai 
twenty-eixth  of  November,  where  she  anchored,  and  remained 
until  the  twelfth  of  December,  when  riie  sailed  to  Cow  bay, 
and  while  loading  with  coal  at  that  place  on  the  twentieth  of 
the  same  month,  was  driven  upon  the  rocks,  and  met  with  the 
disaster  which  has  given  rise  to  this  action. 

Sydney  is  a  port  in  Cape  Breton  Island,  lying  east  of  Big 
Glace  bay  and  Cow  bay,  having  a  safe  harbor,  and  distant 
twelve  miles  from  Big  Glace  bay,  and  twenty  miles  from 
Cow  bay,  and  is  first  reached  on  a  voyage  from  Miramichi  to 
either  port.  Big  Glace  bay  and  Cow  bay  are  coaling  port* 
where  large  quantities  of  coal  are  shipped,  although,  geograph- 
ically considered,  they  are  open  roadsteads,  exposed  to  the  sea, 
affording  no  protection  to  vessels  from  winds  and  storms. 
Coal  was  not  to  be  had  at  Sydney  when  the  insurance  m 
question  was  effected. 

It  was  clearly  established,  on  the  trial,  by  the  testimony  of 
a  large  number  of  witnesses,  competent  to  speak  upon  the 
subject,  that  it  was  the  usual  custom  for  vessels  bound  to 
either  Big  Glace  bay  or  Cow  bay,  for  coal,  during  Ae  fall 
and  winter  months,  to  first  stop  at  Sydney.  The  masters 
would  then  communicate  overland  with  the  agent  ol  thei 
mines,  and  ascertain  when  their  vessels  could  be  loaded,  and 
when  notified  would  proceed  to  the  port  of  lading,  and  receive 
their  cargo.  This  custom  was  established  lor  the  safety  of  ves- 
sels, and  to  avoid  exposing  them  to  the  danger  they  would 
encounter  from  lying  in  an  open  roadstead  on  a  dangerovs 
coast,  at  that  season  of  the  year,  while  detained  awaiting  their 
time  to  load.  The  master  of  the  Lindo,  on  the  day  after  his  arri- 
val at  Sydney,  went  to  Big  Glace  bay,  and  finding  that  there  wsa 
no  wharf  at  that  place,  and  that  vessels  could  only  be  loaded 
from  scows,  or  lighters,  while  lying  at  considerable  distance 
from  the  shore,  concluded  that  it  wa^  an  unsafe  place  to  load, 
and  immediately  went  to  Cow  bay,  where  there  was  a  sub* 
stantial  wharf,  and  much  better  facilities  for  loading,  and 
entered  into  a  charter  with  the  agent  of  the  mines,  at  that 
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place,  to  load  with  coal  for  Now  York.    The  yessel  left  Sydney 
for  Cow  bay  as  Boon  as  her  tim^  to  load  arriyed. 

The  first  point  urged  by  the  learned  counsel  for  the  defend- 
ant in  opposition  to  the  recovery  in  this  case  is,  that  the  vessel 
Jiaving  stopped  at  Sydney,  a  port  in  Cape  Breton,  exhausted 
the  privilege  given  in  the  policy,  and  when  she  went  to  Cow 
bay,  another  port  in  the  same  island,  where  she  was  wrecked, 
she  was  not  covered  by  the  policy.  The  contention  is,  that 
the  words  in  the  policy  ^^  to  a  port  in  Cape  Breton"  limit  the 
vessel  to  the  use  of  one  port  in  the  island,  and  by  necessary 
implication  prohibit  the  use  of  two  ports,  and  it  is  insisted 
that  assuming  the  actual  voyage  undertaken  was  from  Mira- 
michi  to  Cow  bay,  and  thence  to  New  York,  the  insured  • 
voyage  was  to  one  port  in  Cape  Breton  only,  and  that  sailing 
to  Cow  bay  after  stopping  at  Sydney  was  a  deviation  which 
discharged  the  insurers.  The  custom  to  stop  at  Sydney  on  a 
voyage  to  Cow  bay  cannot,  it  is  said,  authorize  stopping  at 
both  ports  under  this  policy,  for  the  reason  thivt  if  permitted 
to  operate  it  would  contravene  the  express  contract  of  the 
parties.  • 

We  are  of  opinion  that  this  alignment  is  based  upon  too 
narrow  an  interpretation  of  the  policy.  In  policies  of  marine 
insurance  the  ultimate  and  intermediate  termini  of  the  voyage 
are  generally  stated.  But  this  is  never  construed  to  prohibit 
stopping  at  other  intermediate  ports,  which  by  the  course  of 
navigation,  or  the  usage  of  trade,  are  usually  entered,  in 
making  the  insured  voyage.  In  the  absence  of  words  exclud* 
ing  it,  the  course  of  navigation  prescribed  by  usage  may,  and 
indeed  must,  be  pursued.  This  is  an  implied  condition  which 
attaches  to  every  contract  of  marine  insurance,  and  if  a  port 
is  entered  belonging  to  the  voyage  according  to  the  establidied 
usage,  there  is  no  deviation,  although  no  mention  is  made  of 
it  in  the  policy.  It  is  for  the  interest  of  all  parties  that  the 
usages  of  navigation  should  be  observed.  They  are  founded 
upon  experience,  and  the  consent  of  navigators  and  others 
best  able  to  judge  what  the  interests  of  all  parties  require. 
Contracts  of  insurance  are  construed  in  the  light  of  estab- 
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lifihed  usage,  which,  unlesB  ezclnded  by  express  words,  is 
deemed  to  be  a  part  of  the  contract.  (1  Am.  on  Ins.,  883 ;  S 
Parsons,  on  Ins.,  8,  and  cases  cited;  1  Phillips,  on  Ins.,  997.) 
If  the  policy  in  this  case  had  specified  a  voyage  from 
Miramichi  to  Cow  bay  and  thence  to  New  Yoit,  it  cannot  be 
donbted  upon  the  authorities  that  stopping  at  Sydney,  would 
not  have  been  a  deviation.  The  stopping  at  that  port  was  a 
port  of  the  customary  course  of  the  voyage  to  Cow  bay,  and 
stopping  there  in  conformity  with  the  usage  would  not  have 
vitiated  the  policy.  The  words  "to  a  port  in  Cape  Breton*' 
in  the  policy,  gave  to  the  insured  the  right  to  select  any  port 
in  the  island  for  the  purposes  of  the  voyage,  and  the  clause 
allowing  the  vessel  to  carry  coal  exceeding  her  tonnage,  taken 
in  connection  with  the  trade  carried  on  with  the  island, 
indicated  to  the  underwriter,  that  the  vessel  was  bound  there 
to  load  with  coal.  The  words  used  in  describing  the  inter- 
mediate terminus  adquem  of  the  voyage  were  inserted  for 
the  benefit  of  the  insured,  and  to  enlarge  and  not  to  restrict 
his  rights  under  the  policy.  They  indicate  no  purpose 
of  limiting  the  vessel  to,  or  excluding  her  from,  using  any 
particular  port.  The  right  to  select  any  port  was  the  right 
intended  to  be  secured  to  the  insured  by  the  indefinite 
words  of  the  policy.  The  vessel  was  free  to  choose  any  cus- 
tomary loading  port  on  the  island  for  obtaining  her  cargo, 
and  in  going  to  the  selected  port,  to  make  the  voyage  in  the 
usual  and  customary  manner.  The  master,  therefore,  if  he 
elected  under  the  policy  to  go  to  Cow  bay  for  his  cargo,  was 
authorized  to  stop  at  Sydney  awaiting  his  time  to  load.  This 
was  the  practice  of  the  trade  and  was  necessary  for  the  safety 
of  the  vesseL  It  was  not  using  two  ports  of  lading.  The 
use  of  the  first  port  was  incidental  to  the  accomplishment  of 
the  voyage  to  the  selected  port.  "It  is  absurd'*  said  Lord 
Mansfield,  in  Petty  v.  Royal  EccTumge  Assu/rance  Society 
( I  Burr.,  348),  "  to  suppose  that  when  the  end  is  insured  the 
usual  means  of  attaining  it  are  to  be  excluded.''  Insurers  are 
presumed  to  be  acquainted  with  the  situation  of  ports  and 
harbors,  and  the  course  of  navigation,  and  the  practice  of 
SiGKSLs — Vol.  XXL        65 
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the  trade  they  iiiBiire.  (1  Doug.,  610 ;  10  Jo.,  120 ;  4  Weni, 
34  ;  36  N.  Y.,  172.)  The  words  "  to  a  port  in  Cape  Breton," 
used  in  the  policy  in  question,  construed  in  view  of  the 
object  of  the  voyage,  which  it  is  fair  to  presume  was  known 
to  the  insurer,  indicated  a  coaling  port  in  that  island,  and  the 
privilege  of  the  policy  was  not  exhausted  by  going  into 
Sydney  for  safe  anchorage,  according  to  the  usual  custom. 
The  case  of  Sea/me  v.  ITis  Neva  EngUmd  MaHne  Irhsur- 
(mce  Compcmy  (20  Wall.,  489)  is  not  in  conflict  with  these 
yiews.  The  insurance  in  that  case  was  ^'  at  and  from  Liver- 
pool to  a  port  in  Cuba,  and  at  and  thence  to  port  of  anchorage 
in  Europe."  It  was  held,  that  the  policy  did  not  cover  an 
independent  voyage  from  the  port  in  Cuba,  where  the  vessel 
discharged  her  outward  cargo,  to  another  port  in  the  same 
island  where  she  went  to  reload,  and  that  this  deviation  could 
not  be  justified  by  proof  of  usage,  as  it  would  contradict  the 
contract. 

Another  point  made  by  the  counsel  for  the  defendant  is, 
that  the  Lindo  cleared  and  sailed  for  Big  Glace  bay,  under 
charter  to  load  there  for  New  York ;  that  this  was  the  actual 
voyage  undertaken,  and  constituted  the  insured  voyage,  as 
soon  as  the  policy  was  issued,  and  that  the  voyage  to  Cow  bay 
was  a  deviation.  But  the  reservation  of  the  right  to  cancel 
the  charter,  if  the  master  of  the  vessel,  on  arrival  at  Big  Glace 
bay,  should  he  deem  it  unsafe  to  remain  and  load  there,  made 
it  uncertain  what  the  actual  voyage  would  be.  It  could  only 
be  made  certain  when  the  master  should  finally  elect  to  what 
port  of  lading  he  would  go.  He  made  this  election  on  his 
arrival  at  Sydney,  a  port  of  anchorage  common  to  a 
voyage  either  to  Big  Glace  bay  or  Cow  bay,  and  while 
in  the  direct  course  of  a  voyage  to  either  place.  If  he 
had  elected  in  the  first  instance  to  go  to  Big  Glace  bay, 
or  had  first  gone  to  that  port,  and  then  sailed  for  Cow  bay, 
a  different  question  would  be  pi'esented.  An  election  once 
made  would  determine  the  right  forever  (11  Jo.,  241;  14 
id.,  65),  and  an  entry  into  one  coaling  port,  not  compelled 
thereto  by  stress  of  weather,  or  other  necessity,  although  he 
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did  not  load  there,  would  exhaust  his  privilege  tuider  the 
policy.  It  is  reasonable  to  assume  that  it  was  because  the 
destination  of  the  Lindo  at  Oape  Breton  was  undetermined, 
that  she  was  insured  ^^  to  a  port ''  in  the  island.  Her  clearing 
for  Big  Glace  bay  was  only  prima  facie  evidence  of  her 
destination.  (1  Phillips  on  Ins.,  §  994.)  It  was  her  probable 
destination,  but  whether  it  would  be  her  actual  destination  or 
not,  depended  on  a  contingency  which  was  contemplated,  and 
provided  for  in  the  charter.  The  insurer  was  not  prejudiced 
by  the  election  to  go  to  Cow  bay.  The  right  of  election  was 
given  by  the  policy ;  the  vessel  was  at  all  times  in  the  track  of 
a  voyage  to  the  selected  port  The  election  was  exercised  in 
conformity  with  the  original  charter.  The  condition  that  it 
should  be  made  ^'  on  arrival  at  Big  Glace  bay,"  was  satisfied 
when  the  master,  on  going  there  from  Sydney,  determined 
that  he  would  not  load  at  that  port.  It  was  not  necessary 
that  he  should  take  the  vessel  there  before  making  his  elee- 
tion.  "Not  did  he  go  to  Sydney  to  choose  a  port  in  any  gen- 
eral or  unrestricted  sense ;  he  went  there  as  a  port  of  safety, 
on  a  voyage  to  Big  Glace  bay,  or  Cow  bay,  as  he  should  then 
determine. 

The  plaintiff  claimed  a  total  loss,  and  the  recovery  was  had 
upon  that  theory ;  and  it  is  claimed  that  there  could  be  no 
recovery  for  a  total  loss  as  there  was  no  abandonment.  Ko 
abandonment  is  necessary  when  there  is  an  actual  total  loss  of 
the  insured  subject.  {Roux  v.  SahadoTy  3  Bing.  [N.  C],  288.) 
The  physical  destruction  of  the  thing  insured  leaves  nothing 
to  abandon.  But  the  mere  fact  that  an  insured  vessel  exists 
in  specie,  does  not  necessarily  prevent  the  insured  from  claim- 
ing a  total  loss  without  abandonment. 

If,  after  encountering  a  sea  peril  from  which  it  snstamed 
injury,  it  is  for  that  reason  justifiably  sold  by  the  master,  the 
loss  then  as  between  the  insured  and  insurer  becomes  a  total 
one.  The  title  is  by  such  a  sale  irrevocably  gone  from  the 
owner,  and  cannot,  by  abandonment,  be  transferred  to  the 
insurer.  The  insured  may,  under  such  circumstances,  claim  a 
total  loss,  accounting  to  the  insurer  for  the  proceeds  of  the 
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sale,  as  s^Iirage  reoeived  for  ISb  be&cffit.  {Icth  t.  Royal 
MDctianpe  Ins.  Co.,  8  Taniit.,  755 ;  CcmSMd^e  V.  Athefic^ 
1  K.  &  Mood.,  «0 ;  id.,  2  B.  &  C,  e»l ;  ifini«  ^.  &il/eadorj 
iupra\  Dy^on  v.  Bowcroft,  3  Bob.  &  I^L,  41f4;  Gordonr. 
MusB.  JP^e  (md  Mcmne  Iha,  Co,,  2  Pick.,  249  ;  The  Ameri- 
tan  In9.  Co.  v.  Center,  4  Wttid.,  53 ;  2  ParsonB*  Influrance,  86 ; 
Amotild  on  Inefurance,  850 ;  2  Phillips  on  Imnrancc,  §  1497.) 

The  sale,  when  jtrstifiablj  made,  ia  not  tbe  eatrse  of  Hie  loea, 
but  the  sea  peril,  which  made  the  sale  necessary. 

The  Lindo,  while  lying  at  her  wharf  at  Cow  bay,  taking  in 
her  cargo,  was  stmck  by  a  violent  gale,  and  torn  from  her  fas- 
tenings and  drirelQ  stem  foremost  upon  the  rOcks,  a  qnarter 
of  a^mile  away,  under  a  perpendictflar  cli£f  eig^hty  feet  high, 
where  ete  was  bilged  and  filled  with  ll^ater ;  her  mainmast 
tod  fore  and  mkzen-topmast  were  carried  away,  and  the  whole 
ship  was  badly  strained  and  logged.  Bhe  lay  thnmping  npon 
the  rocks  and  conld  only  be  approached  by  water ;  her  boat 
'Wbb  gone,  and  the  crew  remained  twe(nty-f otrr  honrs  npon  the 
wreck  before  they  could  be  taken  off.  The  situation  of  the 
baik  was  in  the  highest  degree  perflous.  There  ^ras  no  prob- 
ability that  she  could  be  got  off  the  rocks  during  the  wintet, 
and  it  t^as  probable  that  before  the  spring  she  Would  go  to 
pieces ;  the  master  had  a  survey  of  the  vessel  made  by  com- 
petent fftrhreyoli3,  who  examined  her  and  Certified  that  die  was 
a  complete  wreck,  and  advised  a  sale ;  he  thereupon  sold  her 
at  public  auction,  after  due  notice,  in  the  presence  of  a 
large  number  of  people.  There  is  no  ground  to  ques- 
tion the  bona  Jidee  of  the  sale ;  in  making  it  the  mas- 
ter did  what  he  beKeved  to  be  for  the  interest  of  the 
owners.  He  did  not  then  know  that  the  vessel  Was  insured. 
The  purchasers  succeeded  in  getting  her  off  the  next  sear 
son,  and  they  repaired  her  and  then  sold  her  for  less 
thab  the  cost  of  repairs.  The  shattered  condition  of  the 
bark,  away  from  her  home  port,  the  impossibility  of  getting 
her  off  the  rocks  during  the  winter,  the  probability  of  her 
^arly  and  entire  destruction  from  the  violence  of  the  winds 
and  sea,  on  an  exposed  and  dangerous  coast^  and  the  fact  that 
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the  expense  of  repairs  would  exceed  her  value  when  repaired, 
eonstitnted,  within  the  cases,  an  urgent  necessity  which  jxi^- 
fied  the  master  in  making  a  sale,  and  an  abandonment  wa3, 
therefore,  unnecessary.  {The  Amdie,  6  WalL,  30 ;  Bv^vy^ 
Murray^  30  N.  Y.,  88 ;  JSobertaon  v.  Clarky  1  Bing.,  445 ; 
Bobertaon  v.  Caroiher^  2  Stark,  67 ;  2  Amould  on  Ins.,  1091 ; 
2  Parsons  on  Ins.,  86.) 

The  warranty  in  the  polioy,  that  the  Undo  waa  oommaaded 
by  a  captain  heading  a  certificate  from  the  American  Shipmas- 
ters' Association,  was  not  complied  with ;  but  the  facts  stated 
in  the  complaint  i^id  proved  on  the  trial,  made  a  case  for  the 
reformation  of  the  contract,  by  striking  out  this  warranty. 
The  defendant's  counsel,  at  the  conclusion  of  the  evidence, 
made  a  motion  for  a  nonsuit,  and  also  that  the  court  direct  a 
verdict  f pr  the  defendant.  The  court  was  not  requested  to 
submit  any  question  pf  fact  to  the  jury ;  aad,  as  the  evid^ce 
would  have  warranted  the  jury  in  finding  for  the  plaintiff  on 
the  whole  issue,  and  the  court  was  called  upon  by  the  defend- 
ant to  decide  the  case  on  a  question  of  law,  the  fiiiding  of  the 
facts  by  the  court  instead  of  by  the  jl^7  is  ^ot  a  ground  of 
exception.  (Jformtf  £cmk  v.  Clementey  31  N.  Y.,  43; 
MaUory  v.  Tioga  Co.  EaU/roady  8  Keyes,  856.) 

TTpon  the  whole  case  we  are  of  opinion  that  the  judgment 
of  the  General  Term  should  be  reversed,  and  the  judgment  on 
the  verdict  affirmed,  with  coata, 

All  concur. 

Judgment  acoozdin^y. 
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51^  Tne  relation  of  broker  and  customer,  under  the  ordinary  contract  for  a 

161   886  speculative  purchase  of  stock,  is  that  of  pledgee  and  pledgor.    (Alleb 

and  Rapallo,  JJ.,  dissenting.) 

A  sale  of  the  stock  by  the  broker  under  such  contract,  irithont  notice  t« 
the  customer  of  the  time  and  place  of  sale,  is  a  conyeraion.  (Allkn  and 
Rapallo,  JJ.,  dissenting.) 

Oral  proof  of  the  usage  of  brokers  in  such  cases,  is  not  admissible  to  add 
to  or  make  part  of  the  contract.    (Allen  and  Rapallo,  J  J. ,  diasenting. ) 

The  parties  to  the  contract,  however,  may  provide  therein  for  any  manner 
of  diq;)osing  of  the  pledge  to  satisfy  the  claim  upon  it,  which  is  not  in 
contravention  of  a  statute,  against  public  policy,  or  fraudulent 

Plaintiff  employed  defendants  to  purchase  stocks  for  him  upon  margin,  ha 
agreeing  that  all  transactions  in  stocks  should  be  in  every  way  subject 
to  the  usages  of  defendants'  office.  In  an  action  for  a  conversion,  by 
an  alleged  sale  without  notice,  of  stocks  purchased,  defendants  offered 
to  prove  that  it  was  the  custom  of  their  office  to  sell  on  account  of  failure 
to  furnish  sufficient  margin  at  the  stock  exchange  without  giving  notice 
to  the  customer  of  the  time  and  place  of  sale.  This  offer  was  rejected. 
MM  (Chuboh,  Ch.  J.,  Andbswb  and  Miller,  JJ.,  dissenting),  error. 

Upon  the  question  of  damages  the  court  charged  the  jury,  in  substance, 
that  if  the  right  of  action  was  established,  plaintiff  was  entitled  to  recoYer 
what  it  would  have  cost  him  to  replace  the  stocks  on  a  day  within  a 
reasonable  time  after  the  sale,  deducting  the  sum  due  to  the  defendants. 
MM,  no  error. 
(Argued  April  24/1876;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Becond  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  for  an  allied  conversion  by  defend- 
ant of  500  shares  of  the  stock  of  the  Chicago  and  Alton 
Bailroad  Company. 

Plaintiff,  through  one  TJ.  F.  Bogers,  who  acted  as  his  agent, 
employed  the  defendants,  who  were  doing  business  as  stock 
brokers  in  the  dty  of  New  York,  under  the  firm  name  of 
Drake  Brothers,  to  make  speculative  purchases  of  stocks  for 
him,  upon  a  margin. 


.1876.]  Bakkb  v.  Dbakb  et  al.  519 

Statement  of  case. 

Rogers  had  been  previously  operating  in  stocks,  the  defend- 
ants acting  as  his  brokers.  A  written  agreement  had  been 
made  between  them.  The  evidence  was  conflicting  as  to 
whether  this  agreement  had  been  abandoned,  and  as  to  whether 
it  was  extended  and  applied  to  plaintiff's  transactions.  Plain- 
tiff gave  to  Rogers  the  following  letter  of  instructions,  which 
Rogers  delivered  to  defendants : 

"New  Yobk,  AjprU  16, 1868. 
^^  Messrs.  Dba.ee  Bbothbbs  : 

"Gkntl'm. — You  are  hereby  authorized  to  negotiate  for 
my  acct.  such  transactions  in  stocks  and  other  securities  as 
Wj.  it.  F.  Rogers  may  think  best  to  direct. 

^^  All  transactions  under  his  directions  be  duly  knowledged 

and  confirmed,  and  in  every  way  subject  to  the  usages  of  your 

office. 

,  "  Yours  truly. 

«WM.M.  BAKER.'* 

Prior  to  this  defendants  had  bought  on  plaintiff's  account 
600  shares  of  the  Chicago  and  Alton  Railroad  stock.  The 
stock  having  declined  and  plaintiff  having  failed  to  furnish 
additional  margin,  defendants  sold  the  stock  at  a  loss,  in 
November,  1868,  at  the  stock  exchange,  without  giving  plain- 
tiff any  notice  of  the  time  or  place  of  sale. 

Upon  the  trial  of  the  action  defendants'  counsel  asked  one 
of  the  defendants,  who  was  being  examined  as  a  witness,  the 
following  question:  ^^In  the  year  1868,  from  the  first  of 
January  to  the  first  of  December,  had  you  a  custom  in  your 
office  in  reference  to  the  manner  in  which  sales  were  made  of 
stocks  which  you  had  purchashed  for  your  customers  when 
the  margin  was  insufficient  in  cases  of  sales  on  account  of  an 
insufficient  margin."  This  was  objected  to,  and  objection 
sustained. 

Said  coimsel  then  offered  to  prove  by  the  witness  ^^that  in 
1868,  from  the  first  of  January  to  the  first  of  December,  there 
was  a  custom  in  their  mode  of  doing  business  in  cases  of  the 
sales  of  stocks  of  customers  purchased  under  circumstances 
similar  to  this  stock  for  Mr.  Baker,  when  a  sale  was  made  on 
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account  of  the  margin  being  insufficient  on  aeoonnt  of  a 
failure  to  furnish  sufficient  margin,  and  that  by  that  custom 
the  stock  was  sold  at  the  sto^  exchange  in  the  city  of  New 
York,  and  no  notice  was  giyen  to  the  customer  of  the  time  or 
place  of  the  sale."  This  was  objected  to.  Objection  sustained, 
aiid  defendants'  eounsd  duly  excepted. 

The  court  charged  the  jury  as  follows :  ^^  If  you  find  thait 
the  contract  was  as  clainied  by  the  plaintiff,  and  this  sale  was 
made  without  notice,  you  will  assess  the  damages  upon  the 
following  principles :  The  plaintiff  is  entitled  to  recover,  as 
damages,  what  it  would  have  cost  to  replace  the  stock,  that  i^ 
the  price  of  the  stock,  on  a  day  within  a  reasonable  time  after 
the  wrongful  sale,  to  replace  the  stock  after  deducting  what 
was  due  to  the  defendants  in  the  dealing  between  the  parties." 
To  which  defendants'  counsel  duly  excepted. 

James  C,  CaaHer  for  the  appellants.  The  ruling  of  the 
judge  excluding  evidence  of  the  general  usage  between 
brokers  and  their  customers,  was  erroneous.  (2  Qreenl.  Ev. 
[Redf .  ed  ],  224 ;  1  Smith's  L.  Gas.  [6th  Am.  ed.],  835 ; 
MMett  V.  RoHnson,  L.  R.,  6  0.  P.,  646 ;  7  id.,  84 ;  HanUm  v. 
M(yrg<m^  19  N.  Y.,  170;  41  id.,  244;  Allen  v.  DyherSy  8 
Hin,  597 ;  /Sw«on  v.  Latham,  10  Ad.  &  El.,  27 ;  Bayliffe  v. 
BvU&rvxyrth,  1  Exch.,  425 ;  Pollock  v.  Stables,  12  Q.  B., 
765 ;  Oriseea  v.  Bristavoe,  L.  R.,  4  C.  P.,  86 ;  CoUe  v.  Bris- 
UnMy  L.  R.,  4  Ch.  App.,  8 ;  Maxted  v.  Pome,  L.  R,  6  Exch., 
132 ;  Duncan  v.  BaUy  id.,  255 ;  Pleet  v.  Mwrton,  L.  R.,  T 
Q.  B.,  126.)  Defendants  were  not  bound  to  give  notice  of 
the  time  and  place  of  sale.  {Marine  If  at.  Bh.  v.  NaL  City 
BK,  59  N.  T.,  67,  72.)  Plaintiff  having  failed  to  disaffirm 
the  sale  until  this  action  was  commenced,  must  be  deemed  to 
have  ratified  it,  and  cannot  maintain  this  action.  {Hanks  v. 
Drake,  49  Barb.,  186 ;  Hope  v.  Lanorenoe,  50  id.,  258 ;  Law 
V.  Cross,  1  Black,  539;  Foster  v.  BochuDeU,  104  Mass.,  172; 
C<mGier  v.  Bitter,  4  Wash.,  558 ;  Smith  v.  Cologan,  2  T.  R., 
188,  n. ;  Tavole  v.  Stevenson,  1  J.  Gas.,  110;  Caimes  v. 
Bleecker,  2  J.  R.,  801 ;  Bak^  v.  Drake,  53  N.  Y.,  211,  217.) 
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James  Emott  and  Frederick  A.  Wwrd  for  the  respondeut. 
The  exception  to  the  exclusion  of  evidence  of  usage  in  Wall 
street,  or  custom  among  brokers,  was  not  w^ll  taken.  {Bower 
V.  NeweU,  4  Seld,  190;  Dykere  v.  AUm,  7  Hill,  497; 
MercharM  Bcmk  v.  Woodruffs  6  Hill,  174 ;  Wheeler  v.  New- 
hotddj  16  N.  T.,  392 ;  Higgim  v.  Maree^  34  id.,  417 ;  Berrme 
V.  Lcyrdj  1  Seld.,  96;  Thompson  v.  BiggSy  5  Wal.,  663.) 
Plaintiffs  stipulation  acknowledging  all  transactions  under 
Soger's  directions  to  be  subject  to  the  usages  of  '^  defendants' 
office,"  did  not  apply  to  the  unauthorized  sale,  and  the  evidence 
offered  as  to  it  was  not  admissible.  {Markhcmi  v.  Jaudan^  41 
K.  Y.,  235.)  The  stocks  purchased  bj  defendants  for  plain- 
tiff were  his  property.  {Andrews  v.  Clarky  3  Bosw.,  586; 
Mdlhry  v.  WUUa,  4  N.  T.,  76;  PoUm  v.  Leray,  30  id., 549; 
MaUory  v.  Lordj  29  Barb.,  456;  Merwin  v.  IlamUton^  2 
Puer,  244.)  Defendants  held  .the  stock  as  security  for  the 
advance  made  by  them.  {Ashton  v.  Oreensy,  3  Campb.,  426 ; 
Oaklffy  V.  Oakley^  16  Q.  B.,  941 ;  Griffith  v.  Perry,  1  E.  &  R, 
680;  Blackburn  on  Sales,  325;  Benjamin  on  Sales,  594) 
Defendants  were  pledgees,  and  had  no  right  to  sell  it.  (Story 
on  Baihnents,  §§  7,  297;  Steanma  v.  Marshy  4  Den.,  287; 
Wilscm  V.  LittUy  2  N.  T.,  443 ;  16  id.,  396 ;  Story's  Eq.  Jur., 
§  1008 ;  2  Kent's  Com.,  582.)  No  right  to  sell  it  without 
notice  was  conferred  on  defendants  by  their  agreement  with 
plaintiff.  (Russell  on  Factors,  212;  Ma/rjield  v.  Goodhue^ 
8  K  T.,  62 ;  Gihon  v.  8ta/ntany  5  Seld.,  476.) 

FoLGiEB,  J.  This  case  was  argued  orally  before  six  mem- 
bers of  the  court.  I  did  not  have  the  benefit  of  that  ai^* 
ment,  nor  of  some  of  the  subsequent  discussion  of  the  case, 
among  the  six  judges,  in  our  consultation  room.  It  is,  how- 
ever, the  practice  of  this  court,  that  where  a  judge  is  absent 
from  an  oral  argument  of  a  case,  it  is  to  be  treated  as  sub* 
mitted  to  him,  without  oral  argument 

Upon  the  consultation  among  the  six  members  of  the  court 
who  heard  the  oral  argument,  they  were  equally  divided  in 
opinion — three  being  for  an  affirmance  of  the  judgment 
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appealed  from,  and  three  for  a  reversal  of  it  and  for  a  new 
trial. 

On  mj  retnm  to  the  court  the  case  was  submitted  to  me 
upon  the  printed  appeal-book  and  the  printed  points  of  the 
parties,  and  I  also  had  the  benefit  of  the  views  in  writing, 
and  orally,  of  the  judges  who  were  for  aflBrmance.  My  inves- 
tigation of  the  case,  and  my  reflections  upon  it,  brought  me 
to  the  conclusion  that  the  learned  judge,  at  the  trial,  fell  into 
an  error  in  rejecting  the  testimony  which  was  offered  by  the 
defendants  to  show  what  were  the  usages  of  their  office,  and 
it  has  been  thought  best  that  I  should  draw  up  the  views  of 
the  court  upon  the  case,  and  the  reasons  for  a  reversal  of  the 
judgment,  so  that  the  parties  may  have  some  guide  upon  a 
new  trial,  if  one  is  had.    This  I  now  do,  as  briefly  as  may  be. 

All  but  two  (Allen  and  Kapallo,  J  J.)  of  the  members  of 
the  court  adhere  to  the  decision  in  Mwrkham  v.  Jaudon  (41 
N.  T.,  235)  on  three  points  there  maintained : 

First.  That  the  relation  of  broker  and  customer,  under  the 
ordinary  contract  for  a  speculative  purchase  of  stocks,  is  that 
of  pledgee  and  pledgor. 

Second.  That  a  sale  of  the  stock  by  the  broker,  under  such  a 
contract,  without  notice  to  the  customer  of  the  time  and  place 
of  sale,  is  a  conversion. 

Third.  That  oral  proof  of  the  usage  of  brokers  in  such  cases 
is  not  admissible,  to  add  to  or  make  part  of  the  contract 

See,  also,  Stenton  v.  Jerome  (54  N.  T.,  480),  where  Mwrk' 
Jurni  V.  Jomd/m  {mjprd)  is  referred  to  with  approval. 

But  it  is  further  considered  that  the  parties  to  such  a  trans- 
action, which  thus  creates  the  relation  of  pledgee  and  pledgor, 
between  them,  may  provide  by  contract  for  any  manner  of 
disposing  of  the  pledge  to  satisfy  the  claim  upon  it.  This  is 
not  dissented  from  by  any  judge.  This  restriction  is  affixed, 
however,  that  the  manner  agreed  upon  must  not  be  in  contra- 
vention of  a  statute,  nor  against  public  policy,  nor  fraudulent 
{Wheder  v.  Newhovld,  16  K  Y.,  892 ;  MiUiken  v.  Dehm, 
Ex^x,  27  id.,  364 ;  Stenton  v.  Jerome,  eupra.) 

The  points  in  this  regard,  upon  which  there  is  a  difference 
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of  opinion  in  this  case,  are,  first,  whether  there  jgag  not  nneon- 
troverted  evidence  of  a  contract  to  l^xaL^ect ;  and,  second, 
whether  the  defendants  offered  competent  proof ,  that  the  con- 
tract between  them  and  the  phuntiff  did  provide  for  a  sale 
without  notice.  As  to  the  first  of  these  points,  the  case  must 
rest  upon  the  evidence  relative  to  the  contract  of  the  defend- 
ants with  Bogers,  and  to  the  adoption  of  the  terms  of  it  into 
the  transactions  of  the  defendant  with  the  plaintiff.  We  do 
not  think  that  the  evidence  of  that  adoption  was  uncontro- 
verted.  There  was  a  dispute  as  to  it.  The  question  was  left 
to  the  jury,  who  found  against  the  defendants.  The  defend- 
ants now  claim  that  the  judge  erred  in  submitting  to  the  jury 
the  question  whether  that  contract  had  been  abandoned  at  the 
time  the  dealings  between  these  parties  commenced.  The 
decisive  answer  to  this  point  is,  that  the  submission  of  that 
question  to  the  jury  was  not  excepted  to.  The  exception 
taken  was  to  the  submission  to  the  jury  of  the  question,  \ 
whether  the  dealings  were  under  that  contract,  and  can  only  be 
sustained  by  showing  that  this  fact  was  conclusively  established. 
As  to  the  second  of  these  points,  the  defendants  offered  in 
evidence  an  instrument  in  writing,  signed  by  the  plaintiff.  It 
was  received  without  objection,  although  not  consistent  with 
the  allegations  of  the  answer.  It  is  in  the  case.  By  it  the 
plaintiff  agreed  that  all  transactions  in  stocks,  under  the  direc- 
tion of  Sogers,  should  be  in  every  way  subject  to  the  usages 
of  the  defendant's  office.  The  last  clause  of  this  instrument 
was  not  unmeaning  and  useless.  It  was  of  some  import.  It 
was  part  of  the  plaintiff's  agreement,  "^he  word  ^^  usages" 
meant  the  habits,  mode  and  course  of  dealing  in  the  office  of 
the  defendant.  If,  instead  of  this  word,  those  habits,  modes 
and  course  of  dealing  had  been  set  forth  at  length  in  the 
instrument,  would  not  the  transactions  of  the  plaintiff  and 
defendants  in  stocks,  under  the  directions  of  lagers,  have 
been  subject  to  them,  subject  to  the  roles  of  law }  As  they 
were  not  so  set  forth,  the  word  ^^  usages,"  alone,  does  not  con- 
vey the  full  meaning  of  the  parties  to  the  instrument,  and  a 
court  may  not,  from  a  perusal  of  the  paper,  know  all  that  was 
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in  their  contemplatioB.  There  is  need  of  parol  proof  to  enable 
the  word  used  by  them  to  convey  the  full  Tneaning  with 
which  they  meant  to  charge  it.  And  parol  proof  is  compe- 
tent theref on  If  parol  proof  shonld  show  that  it  was  a  usage 
of  the  defendants'  office,  for  want  of  margin,  to  sell  stocks  in 
pledge  at  the  public  board  of  brokers,  without  notice  to  the 
pledgor  of  time  or  place  of  sale,  would  it  not  tend  to  establish 
an  agreement  by  the  plaintiff,  that  the  same  coarse  might  be 
taken  in  his  case !  To  so  agree  would  not  have  contrayened 
any  statute,  nor  infringed  upon  public  policy,  and  it  might 
not  have  been  fraudulent.  /  We  do  not  stop  to  consider  the 
weight  or  effect  of  the  testimony  offered,  when  it  shall  have 
been  received,  nor  how — either  by  counter  proof  or  by  roles 
of  law  —  the  plaintiff  may  meet  and  overpower  it.  The  sole 
question  now  is :  Was  the  proof  offered  by  the  def aidants 
eompetentt  We  think  that  it  wa4>  and  that  it  wn»  error  to 
reject  it. 

The  rule  of  damages  given  to  the  jury  was,  we  think,  justi- 
fied by  the  decision  of  this  court  in  this  case,  on  the  first 
appeal  The  judge  charges  the  jury,  in  substance,  that  if  the 
right  of  action  was  established,  the  plaintiff  was  entitled  to 
recover,  as  damages,  what  it  would  have  cost  him  to  replace 
the  stocks  on  a  day  within  a  reasonable  time  after  the  sale, 
deducting  the  sum  due  to  the  defendants,  and  the  recovery 
was  based  upon  the  market  value  of  the  stock,  on  a  day  between 
the  sale  and  the  commencement  of  the  action. 

The  charge  was  in  s^eecxdance  with  the  rule  adopted  by  this 
court  on  the  first  appeal  in  this  case.    (5S  K.  Y.) 

The  judgment  should  be  reversed  and  a  new  taial  ordered 
for  the  eiToneous  rejection  of  testimony. 

Allset,  Bapaj4x>  and  E4Cbl»  JJ.,  concurred  in  the  result 
and  also  in  the  opinion,  except  as  otherwise  stated  therein. 

Ghubch,  Ch,  J.,  AjBTDBBwa  and  Hilleb,  JJ.,  were  for  the 
affirmance  of  the  judgment,  but  dwgreed  with  the  opinion 
only  on  the  point  of  the  rejection  of  the  testimony  of  the 
usages  of  defendants'  office. 

Judgment' sffinzted^    ^  y  ^l  .-^ 
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Joseph  "N.  Fagnan,  Bespondent,  f>.  Ohaslbs  Ekoz, 

Appellant. 

AlUioiigh  in  an  action  for  maliciouB  prosecution  it  appears  that  the  appar- 
ent facts  were  suoh  that  a  discreet  and  prudent  person  might  have  been 
led  to  a  belief  that  plaintiff  was  guilty  of  the  crime  for  which  he  was 
prosecuted  by  defendant,  yet  if  it  appear  that  the  latter  had  knowledge 
of  facts  which  would  explain  the  suspicious  appearances,  and  exonerate 
plaintiff,  he  cannot  justiQr  the  prosecution  by  putting  forth  the  prima 
fade^  circumstances,  and  excluding  those  thus  within  his  knowledge 
tending  to  prove  innocence. 

plaintiff  had  been  for  many  years  confidential  managing  clerk  for  defend- 
kat,  having  chsrge  of  the  money  drawer,  and  control  and  supervision 
ovtr  the  employes,  including  the  cashier.  Upon  examining  his  account 
it  appeared  that  some  items  charged  to  him  upon  a  petty  cash-book, 
kept  by  the  cashier,  had  not  been  transferred  to  the  cash-book  kept  by 
plaintiff,  and  a  larger  number  of  charges  upon  the  latter  book  had  not 
been  transferred  to  the  ledger.  There  was  also  an  erasure  and  some  f Idsa 
additions  in  favor  of  plaintiff.  Defendant  caused  plaintiff's  arrest  for 
embezzlement.  In  an  action  for  malieious  prosecution,  the  evidence 
tended  to  show  that  plaintiff  admitted  the  correctness  of  the  account 
as  made  up  by  the  examiner  and  settled  with  defendant  by  conveying 
to  him  certain  real  estate,  the  latter  ^viiig  a  geoAral  release.  Plaintiff 
Mfltifled  that  he  kept  a  private  memorandum-book  which  explained  the 
apparent  discrepancies,  in  showing  sums  of  money  loaned  by  him  from 
time  to  time  to  defendant,  which  he  deducted  from  the  sums  charged 
to  him,  and  carried  the  balance  only  into  the  ledger  account;  that  this 
account  for  loans  was  adjusted  once  a  year;  that  when  defendant  spoke 
to  him  of  the  discrepancies,  he  produced  the  melnorandum-book,  which 
def^idayt  examined,  and  requested  permission  to  take :  this  was  granted, 
but  defendant  afterward  refused  to  produce  it,  and  denied  all  knowledge 
of  it;  that  he  settled  with  plaintiff  through  fear  of  prosecution,  believ- 
ing the  latter  had  suppressed  his  only  evidence.  AH  this  was  contradicted 
by  the  defendant.  SM,  that  upon  the  facts  unexpioined  by  plaintiff's 
testimony,  there  was  no  want  of  probable  cause,  yet  his  testimony,  if 
true,  tended  strongly  to  show  bad  faith  on  the  part  of  defendant,  and 
iustified  a  finding  of  malicious  prosecution;  and  that  the  question  as 
to  its  credibility  was  one  of  fact  for  the  jury. 

rhe  court  charged  in  substance  that  if  defendant,  ptiot  to  making  com- 
plaint against  plaintiff,  settled  for  the  moneys  claimed  to  have  been 
embezzled  as  for  moneys  had  and  received,  tliis  would  be  evidence  thai 
he  did  not  believe  plaintiff  had  embezzled  the  moneys.  ffM  error; 
that  if  money  was  embezzled,  defendant  had  a  right  to  settle  as  for  a 
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debt  upon  an  implied  contract,  and  such  settlement  was  no  bar  to  a 
criminal  prosecution;  nor  did  it  fumiflh  evidence  that  defendant  did  not 
believe  the  monej  had  been  embezzled. 

It  was  urged,  in  answer  to  the  exception  to  the  charge,  that  the  monejs 
received  by  plaintiff  were  not  intrusted  to  him  as  agent,  but  were  received 
from  the  cashier.  BM,  first,  that  money  paid  by  the  cashier  to  plaintiff 
by  Ms  direction  waa  the  same  as  if  taken  by  himself  from  the  drawer  or 
safe,  as  he  had  charge  of  all  the  money;  second,  that  the  charge  did  not 
embrace  this  point 

JPhgnan  v.  Knox  (8  J.  &  S.,  41)  reversed. 

(Argued  May  22,  1876;  decided  September  10, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snperior 
Oonrt  of  the  city  of  Kew  York  affirming  a  jndgment  in  favor 
of  plaintiff,  entered  npon  a  verdict.  (Reported  below,  8  J.  & 
S.,  41.) 

The  nature  of  the  action  and  the  facts  are  sufficientlj  set 
f orfih  in  the  opinion. 

JSiimmd  RamddLph  Rdbimson  for  the  appellant.  To  sustain 
this  action  it  was  necessary  for  plaintiff  to  establish  affirma- 
tively that  the  prosecution  was  instituted  both  maliciously  and 
without  probable  cause.  (2  Greenl.  on  Ev.  [10th  ed.],  408, 
§  453 ;  1  Hil.  on  Torts,  416,  430 ;  MiOer  v.  IttOiffon,  48 
Barb.,  36 ;  1  Am.  L.  Cas.  [6th  ed.],  262,  263,  note ;  Johnstone 
V.  8uUon,  I  T.  R,  610;  Baldumi  v.  Weed,  17  Wend.,  227; 
Bacon  v.  TWtw,  4  Cush,  238,  239 ;  Sea/nUm  v.  Cowley,  2 
Hilt,  489 ;  McKown  v.  Hwrvter,  30  N.  T.,  625 ;  Cwrl  v. 
Ayree,  63  id.,  17.)  Whether  the  circumstances  establish  a 
want  of  probable  cause  was  a  question  of  law  for  this  court 
to  decide.  {Bwrlmgame  v.  BvHmgame,  8  Cow.,  141 ;  Mur- 
ray V.  Long,  1  Wend.,  141 ;  Baldwin  v.  Weed,  17  id.,  224 ; 
Bvlkely  v.  Smith,  2  Duer,  262 ;  Stone  v.  Crocker,  24  Pick., 
81 ;  IT.  R.,  545.)  Defendant's  belief  in  plaintiff's  guilt  was 
not  unreasonable  under  the  circumstances.  {8an)age  v.  Brenr 
nan,  16  Pick.,  453 ;  JUcGormich  v.  Sisson,  7  Cow.,  715 ;  2 
GreenL  on  Ev.,  413,  414.)  The  fact  that  plaintiff  was  only 
acquitted  on  the  criminal  charge  after  a  full  trial,  and  that  he 
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was  obliged  to  call  witneeses  in  his  def enoe,  showed  probable 
cause  for  the  prosecntion.  (Smith  t.  JUacdonaldj  8  Esp.,  7 ; 
8  Cow.,  142 ;  SooU  v.  Simpson^  1  Sandf .,  601 ;  Bdberts  v. 
BayleSy  id.,  49;  VcmderhiU  v.  MathiSy  6  Duer,  804r-307; 
Gorton  v.  De  Angeldsy  6  Wend.,  418 ;  Stone  v.  Crooher^  24 
Pick.,  81-88 ;  Eidder  v.  Paa^khwBt,  8  Al.,  896.) 

John  D.  Tovmsend  for  the  respondent.  The  oonrt  was 
not  justified  in  nonsniting  plaintifi  if  there  was  any  evidence 
of  the  want  of  probable  cause  for  causing  his  arrest  and 
imprisonment.  {Carl  v.  Ayrea^  63  N.  Y.,  16 ;  Benson  v. 
8(ndh(prdy  10  id.,  240 ;  BulMey  t.  KUUtaa,  6  id.,  884 ;  Mas* 
ten  V.  Beyoy  2  Wend.,  424.)  Plaintifi  was  entitled  to  indem- 
nify for  injury  to  his  feelings,  his  reputation  and  person,  and 
for  all  expense  to  which  he  had  been  subjected.  (2  Greenl. 
on  £v.,*§  456 ;  Tfumipeon  y.  Muem/y  8  Greenl.,  805  ;  Shddcm 
V.  Ca/rpenteTy  4  N.  T.,  679 ;  Sedg.  on  Dam.  [6th  ed.],  666.) 
The  two  deeds  introduced  in  evidence  by  plaintifi  were  com- 
petent and  material.  {Broad  v.  Scrni^  6  Bing.  [N.  G.],  722 ; 
Dai/n  v.  Wyohgy  18  N.  Y.,  47.) 

Chuboh,  Ch.  J.  This  action  is  for  malicious  prosecution 
of  the  plaintiff  for  embezzlement.  In  such  an  action  it  is 
incumbent  on  the  plaintiff  to  prove  that  the  prosecution  was 
instituted  without  probable  cause,  and  maliciously.  The 
question  of  probable  cause  is  a  question  of  law  and  not  of 
fact.  It  is  sometimes  said  to  be  a  mixed  question  of  law 
and  fact  This  only  means  that  when  the  facts  adduced  to 
]>rove  a  want  of  probable  cause  are  controverted,  or  conflict- 
ing evidence  is  to  be  weighed,  or  the  credibility  of  witnesses 
is  to  be  passed  upon,  it  must  be  submitted  to  the  jury  to  find 
the  facts  under  proper  instructions  as  to  the  law.  (10  N. 
Y.,  240.) 

It  is  true,  as  claimed  by  the  counsel  for  the  defendant, 
that  if  the  facts  which  the  plaintiff's  evidence  tends  to  prove, 
would  not  establish  a  want  of  probable  cause,  although  there 
may  be  a  conflict  of  evidence,  it  is  the  duty  of  the  court  to 
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Withdraw  the  qnestion  from  the  jury  beoaose  a  finding  in 
favor  of  the  plaintiffs  would  not  avail  him  in  law  npon  the 
point  The  question  of  what  oonEftitutes  probable  cause  does 
not  depend  upon  whether  the  offense  has  been  committed  in 
fact,  nor  whether  the  accused  is  guilty  or  innocent,  but  upon 
the  prosecutor's  belief,  *baeed  upon  reasonable  grounds.  (4 
Oush.,  288.)  The  prosecutor  may  act  upon  appearances,  and 
if  the  apparent  facts  are  such  that  a  discreet  and  prudent 
person  would  be  led  to  the  belief  that  the  accused  had 
committed  a  crime,  he  will  not  be  liable  in  this  actioiv 
although  it  may  turn  out  that  the  accused  was  innocent 
(68  K  Y.,  17.)  If  there  is  an  honest  belief  of  guilt,  and 
there  exist  reasonable  grounds  for  such  belief,  the  party  wiH 
be  justified.  But  however  suspicious  the  appearances  may 
be  from  existing  circumstances,  if  the  prosecutor  has  knowl- 
edge of  facts  which  wiU  explain  the  suspicious  appearances 
.and  exonerate  the  accused  from  a  criminal  charge,  he  cannot 
justify  a  prosecution  by  putting  forth  the  jmma  facie  circuoh 
stances,  and  excluding  those  within  his  knowledge  which  tend 
to  prove  innocence. 

While  it  is  important  for  the  public  security  to  protect 
pel'sons  who  in  good  fidth  iqstitute  criminal  prosecutions 
against  offenders,  it  id  equally  important  to  protect  indi- 
viduals from  injury  by  unfounded  and  mab'cious  prosecutions. 
It  is  not  always  easy  to  apply  these  general  and  familiar  rules 
to  the  facts  of  a  given  case.  The  learned  counsel  for  the 
defendant  insisted  that  the  plaintiff  failed  to  establish  a  want 
of  {Hfobable  cause  and  that  the  court  should  have  granted  a 
nonsuit  A  brief  reference  to  the  principal  facts  proved  or 
^daimed  to  have  been  proved  will  be  most  conducive  to  a 
proper  understanding  of  this  question  as  presented  to  the 
court  The  plaintiff  had  been  for  more  than  twenty  years, 
prior  to  1872,  the  confidential  managing  clerk  and  book-keeper 
for  the  defendant,  who  was  engaged  in  the  business  of  a 
hatter.  In  1872  the  plaintiff  was  siok  for  a  few  weeks,  during 
whieh  the  defendant  employed  another  book-keeper  whom 
he  concluded  to  retain  permanently,  and  upon  the  return  of 
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the  plaintifi  he  was  relieved  from  the  duties  of  book-keeper 
and  assigned  to  those  of  managing  clerk  in  the  store,  and  hin 
salary  was  reduced.  In  making  up  his  account  it  was  discov- 
ered that  some  items  charged  to  him  upon  a  petty  cash-book 
Jsept  by  the  cashier  had  not  been  transferred  to  the  cash- 
book  kept  by  the  plaintifi,  and  a  larger  number  of  charges 
upon  the  latter  had  not  been  posted  upon  the  ledger.  There 
was  also  one  erasure  at  least,  and  some  false  additions  in  favor 
of  the  plaintiff  upon  the  ledger,  which,  with  the  items  not 
posted,  amounted  to  about  $2,500,  all  of  which  occurred  in 
about  three  years.  There  was  evidence  tending  to  show  liiat 
the  plaintiff  admitted  the  correctness  of  the  account,  and  it 
appeared  that  after  some  negotiation,  a  settlement  was  had, 
the  plaintiff  and  his  wife  conveying  to  the  defendant  real 
estate  wl)ich  the  latter  accepted  in  full  satisfaction,  and  gave 
a  general  release.  The  plaintiff  had  access  to,  and  charge  of, 
the  money  drawer,  and  control  and  supervision  over  the 
employes,  including  the  cashier.  Upon  these  facts  unex- 
plained it  is  manifest  that  the  defendant  had  ample  cause 
for  the  prosecution.  The  plaintiff,  however,  claimed  and  tes- 
tified in  substance,  that  he  kept  a  private  memorandum-book 
which  would  explain  these  apparent  discrepancies,  and  would 
show  that  he  lent  sums  of  money  from  time  to  time  to  the 
defendant,  which  he  deducted  from  the  sums  charged  to  himself 
on  the  cash-books,  and  carried  the  balance  only  into  the  ledger 
account,  and  that  these  accounts  for  money  lent  were  adjusted 
once  a  year  between  them ;  that  when  he  was  sick  the  defendant 
called  upon  him,  and  mentioned  the  discrepancies  appearing 
on  the  booksagainst  him,  when  he  produced  his  memorandum- 
book,  and  told  the  defendant  that  it  would  satisfactorily  explain 
the  accounts.  That  the  defendant  examined  the  memo^:  andum* 
book,  and  requested  to  take  it  away  to  which  he  consented, 
and  that  he  had  never  seen  it  since,  the  defendant  refusing  to 
produce  it,»and  denying  all  knowledge  of  it  The  evidence 
of  the  plaintiff  as  to  the  defendant's  taking  the  book  was 
corroborated  to  some  extent  by  his  wife,  and  the  plaintiff 
claimed  in  effect,  that  he  was  induced  to  settle  with  the  defend-^ 
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ant  tkrongli  fear  of  a  criminal  prosecution,  believing  that  the 
defendant  had  suppressed  his  only  evidence,  and  had  tiie 
advantage  of  him.  This  explanation  was  denied  and  con- 
troverted by  the  defendant  and  other  witnesses. 

The  court  denied  the  motion  for  a  nonsuit,  and  charged 
that  if  the  plaintiff  gave  to  the  defendant  a  memorandum- 
book  containing  memoranda  of  sums  of  money  paid  to  the 
defendant  by  the  plaintifE  which  would  explain  the  apparent 
errors  and  discrepancies  in  the  books  of  liie  defendant  kept 
by  the  plaintiff  in  a  way  consistent  with  the  plaintiff's  inno- 
cence of  the  chaige  of  embezzlement  then  the  defendant  had 
no  probable  cause  for  charging  the  plaintiff  with  embezzlement. 
To  the  refusal  to  nonsuit  and  to  the  charge,  there  was  an 
exception.  It  is  urged  that  the  plaintiff's  explanation  is 
incredible,  that  it  was  contradicted  by  overwhelming  evidence, 
that  the  fact  of  a  settlement,  and  other  circumstances  were 
sufficient  to  establish  a  want  of  probable  cause.  The  answer 
to  these  views  is,  that  they  were  for  the  jury  to  decide.  Con- 
ceding, as  the  defendant  claims,  that  the  explanation  was 
improbable,  that  many  circumstances  tended  to  show  it  untrue, 
yet  it  cannot  be  affirmed  that  the  circumstances  might  not  have 
existed.  The  leading  fact  was  the  procurement  of  the  mem- 
orandum-book, and  its  suppression.  That  question  was  fairly 
submitted  to  the  juiy.  It  would  have  been  error  for  the  court 
to  have  withdrawn  that  question  from  the  jury.  It  depended 
mainly  upon  the  credibility  of  witnesses,  and  was  peculiarly 
a  fit  question  for  the  jury.  If  true,  it  tended  very  strongly, 
if  not  conclusively,  to  show  bad  faith  on  the  part  of  the 
defendant.  If  the  book  waa  of  the  character  claimed  and  was 
suppressed,  under  the  circumstances  it  is  difficult  to  see  how 
the  defendant  could  relieve  himself  from  the  charge  of 
malicious  prosecution.  Neither  mistake  nor  misapprehension 
i^  alleged.  The  defendant  denied  all  knowledge  of  the  exist- 
ence of  the  book  and  claimed  that  the  story  of  the  plaintiff 
in  respect  to  it  was  untrue.  The  jury  may  have  found  that 
he  was  guilty  of  suppressing  evidence  against  himself,  and  of 
falsehood  as  a  witness  in  denying  it.    It  is  not  our  province 
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to  review  the  facts.  We  mnat  take  them  as  found  by  the  jury. 
There  was  no  error  in  law  therefore  in  denying  the  motion 
for  a  nonsuit,  or  in  the  charge  above  referred  to. 

The  court  upon  request  charged  among  others  the  following : 
^  If  you  find  that  the  defendant  prior  to  the  complaint  against 
the  plaintiff  charging  him  with  embezzlement,  settled  with 
tihe  plaintiff  for  the  moneys  the  defendant  afterwards  charged 
the  plaintiff  with  having  embezzled  as  and  for  a  debt  on  con- 
tract expressed  or  implied,  such  fact  would  be  evidence  that 
the  defendant  did  not  believe  the  plaintiff  had  embezzled  the 
said  moneys,"  to  which  there  was  an  exception.  It  is  urged 
by  the  counsel  for  the  plaintiff  in  answer  to  this  exception, 
that  the  moneys  received  by  the  plaintiff  were  paid  to  him  by 
the  defendant's  cashier,  and  that  they  were  not  intrusted  to 
him  as  agent  or  clerk,  and  hence  that  a  charge  of  embezzle- 
ment could  not  be  made.  It  is  undisputed  that  the  plaintiff 
had  the  management  and  control  of  the  establishment  and  its 
employes.  He  had  unlimited  access  to  the  money  drawer  and 
the  cashier  acted  under  his  direction.  Money  paid  over  by  the 
cashier  to  the  plaintiff  and  by  his  direction,  was  the  same 
as* if  taken  from  the  safe  or  money  drawer  by  himself. 
He  had  charge  of  all  the  money  in  the  establishment,  both 
in  fact  and  in  law ;  and  if  he  manipulated  the  books  so  as 
to  conceal  the  real  amount  received,  with  intent  to  cheat  his 
employer,  it  would  make  no  difference  whether  the  money 
came  through  the  cashier's  hands  or  was  taken  directly  by  the 
plaintiff.  But  the  charge  does  not  embrace  the  point  of  the 
argument.  The  judge  did  not  charge,  nor  was  he  requested 
to  charge,  that  the  transaction  would  not  constitute  embezzle- 
ment for  the  reason  now  claimed,  nor  was  it  submitted  to  the 
jury  to  say  whether  the  defendant  treated  the  amount  of  the 
discrepany  as  an  ordinary  debt  or  over-draft ;  but  the  jury  were 
instructed  that  if  the  defendant  settled  as  and  for  a  debt,  express 
or  implied,  it  was  evidence  of  a  want  of  probable  cause.  The 
charge  was  calculated  to  produce  an  erroneous  impression. 
The  effect  of  it  was  to  convey  the  idea  that  the  settlement 
and  payment  of  the  amount  claimed  by  the  defendant  was 
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eridence  that  do  crime  had  beao  oommitted,  and  that  the 
dafendaut  did  not  believe  that  there  had  beeo.  The  qnaUf j- 
ing  words  ^'  as  and  for  a  debt  or  oontract,  express  or  implied,^' 
do  not  relieve  it.  An  action  for  money  had  and  reoeived  will 
lie  for  money  obtained  by  fraud  or  embezzlement.  In  all  sack 
eases  the  law  implies  a  promise  to  pay.  (15  Mass.,  336;  3  J. 
R.,  188;  1  Abb.  Ot.  of  Appeals,  333.)  The  defendant  had  a 
l^al  right  to  settle  with  the  plaintiff,  and  receive  payment  for 
the  amount  abstracted  as  and  for  a  debt  upon  an  implied  con- 
tract, and  such  settlement  was  no  bar  to  a  criminal  prosecution, 
nor  did  it  famish  evidence  thai  the  defendant  did  not  believe 
that  the  money  had  been  embezzled.  The  mere  fact  of  settle- 
ment had  no  legitimate  bearing  on  that  question,  certainly  not 
against  the  def  endant,  and  was  equally  consistent  with  a  belief 
gi  guilt  or  innocence.  The  evidence  is  undisputed  that  through- 
out the  negotiations  for  a  settlement  the  defendant  claimed 
that  he  had  been  criminally  defrauded  by  the  plaintiff,  and 
liiere  is  no  foundation  for  an  inference  that  he  r^arded  the 
demand  as  an  ordinary  debt.  The  infei^nce  is  much  more 
reasonable  that  he  intmded  by  the  settlement  to  eompoond 
what  he  claimed  was  a  crime.  However  this  may  be,  we 
think  that  the  charge  gave  undue  prominence  to  the  settle- 
ment against  the  defendant  upon  the  question  of  probable 
cause.  There  are  numerous  questions  raised  upon  the  admis- 
sion of  evidence,  which  we  do  not  deem  it  necessary  to  con- 
sider. The  points  may  not  arise  on  another  trial ;  and,  as  to 
some  of  them,  it  is  difficult  to  determine^  from  the  general 
character  of  the  objections,  the  precise  point  which  was 
intended  to  be  decided. 

For  the  error  in  the  charge,  the  judgment  must  be  reversed 
and  a  new  trial  ordered,  oosts  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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AppdlasitflL 

The  complaiBt  ia  thk  action  alleged,  m  suMwieei,  that  pluntiff ,  being  tlj« 
owner  of  letters  patent  for  an  improvement  in  hannesting  machinea* 
Icnown  aa  ^^  Marsh's  self -rake,**  entered  into  a  written  agreement  with 
4efeadant8  hy  which  he  Soenaed  them  to  make,  mm  and  wtmd  the  inven- 
tion within  a  ^eeited  territory,  thegr  agieeiag  to  pays  voyaUy  «f  tern 
dollars  on  each  one  of  the  patented  articlea  made  and  add  by  them  or 
by  their  authority  or  procuremeot;  that  defendants  sold,  but  failed  to 
account  and  x>ay  as  agreed.  The  answer  was  a  general  denial  Upon  the 
trial  plamlifl  proved  the  alleged  agreement.^  1>ef endanta  ofleiwd  in  evi- 
dence another  inatrament  executed  fay  the  parties  without  date,  hot  recit- 
ing the  execution  of  the  Uoenae  "  tiUa  day/'  and  defendants  proved  that 
both  were  executed  at  the  same  time.  In  the  second  instrument  plain- 
tiff, for  a  valuable  consideration,  agreed  to  give  a ''  drawback  "  of  three 
dolian  on  each  self-rake  made  and  sold  by  defendanta  whkA  were 
attached  to  ether  maehinea  than  '*  Manh's  aelf-rafce  harveatera. "  Plain- 
tiiTa  oouaael  objected  lo  the  Inatrument  aa  inadmissible  under  the 
pleadings,  and  it  was  rejected.  Sdd^  error;  that  the  inatnimenta 
ahould  be  read  as  one;  and,  as  the  complaint  only  set  out  part  of  the 
agreement,  under  a  denial  that  the  agreement  waa  aa  aet  forth,  defend- 
aata  were  entitled  to  pat  In  evidenoe  tlie  part  omitted. 

Def  eadaata  were  aaoeeeded  in  buaineaa  by  a  corporation,  to  whom  they 
aold  toeir  entire  atock,  including  the  "  self-raJ^*'  finished,  on  hand 
and  in  the  hands  of  agenta,  and  a  large  number  in  process  of  manu- 
facture; aSao  the  gaod  will  of  the  business.  The  corporation  finished 
and  sold  the  unflniahed  xakea;  one  of  the  defendants  waa  ita  preaident 
and  BBaaagiag  agent.  BM^  tliat  deCendanta  were  chargeable  with  the 
royalty  thereon,  aa  thqr  were  made  and.  aold  by  their  authority  and 
proeuremenL 

Uobrtk  V.  Dodge  (4  Hun,  278)  reversed. 

(Aifued  ICar  34, 1876;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  f  onrtTi  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  (Reported  below, 
4  Hnn,  278.) 

This  aetim  waa  brought  to  recover  an  amount  alleged  to  bo 
due  aa  royalty  upon  Hie  manufacture  and  sale  of  a  patented 
aitide  under  a  license  and  agreement  between  the  partiea. 
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The  complaint  alleged^  in  substance,  that  plaintifiy  on  ox 
about  September  2, 1865,  being  the  patentee  and  owner  of  a 
patent  for  an  improYement  in  harvesting  machines,  known  as 
^^  Marsh's  self-rake/'  entered  into  a  written  agieanent  with 
dief endants  in  and  by  which  he  licensed  to  said  firm  the  right 
and  privilege,  within  certain  territories  therein  set  forth,  of 
making,  nsing,  and  vending  to  others  to  be  used,  the  improve- 
ments in  said  letters  patent  specified ;  in  consideration  whereof 
defendants  agreed  to  paj  plaintiff  ^  a  royalty  or  patent  fee  of 
ten  dollars  for  each  and  every  Marsh's  self-rake  that  should 
be  made  and  sold  or  disposed  of  by  the  said  defendants,  or  by 
their  authority  or  procurement,  during  the  existence  of  said 
patents,"  an  accounting  for  and  payment  thereof  to  be  made 
on  the  first  day  of  January  in  each  and  every  year  during 
said  term.  That  defendants  manufactured  and  sold  600  of 
the  rakes,  and  refused  to  pay,  etc.  The  answer  was  a  general 
denial,  frau4  and  the  invalidity  of  the  patent.  Upon  the  trial, 
plaintiff  produced  and  proved  the  instrument  set  forth  in  the 
complaint.  Defendants  offered  in  evidence  another  instru* 
ment  executed  by  the  parties,  without  date,  but  which  they 
proved  was  executed  at  the  same  time  as  the  license;  the 
material  part  of  which  is  as  follows : 

^^  Whereas,  a  license  has  this  day  been  granted  by  James  8. 
Marsh,  of  Lewisburg,  Pa.,  to  Dodge,  Stevenson  &  Co.,  of 
Auburn,  17.  Y.,  to  use  his  patented  improvements,  eommoa&ly 
known  as  Marsh's  self-rake,  and  issued  May  91,  1861,  and 
February  10, 1863,  and  more  fully  set  forth  in  said  patents. 
iK'ow,  therefore,  in  consideration  of  one  dollar  to  me  in  hand 
paid,  and  the  performance  of  certain  valuable  work  in  the 
matter  of  introducing  said  improvements  to  public  notice  and 
use,  I,  the  said  James  S.  Marsh,  do  agree  to  give  a  drawback 
of  three  (3)  dollars  on  each  self-rake  that  may  be  made  and 
sold  by  said  Dodge,  Stevenson  &  Co.,  or  their  assigns,  under 
and  by  virtue  of  said  license.  The  drawback  heretofore  men- 
tioned is  understood  to  apply  only  to  such  self^rakes  as  are 
made  and  attached  to  machines  oUier  than  what  is  known  as 
Marsh's  self -rake  harvesters." 
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'This  was  objected  to  bj  j^aintifPs  coimsel,  on  the  ground 
that  it  was  inadmissible  under  the  pleadings.  Defendants' 
counsel  stated  that  he  offered  the  contract  ^^  for  the  purpose 
of  reducing  the  price  froin  ten  to  seven  dollars."  This  was 
objected  to,  objection  sustained,  and  said  counsel  dulj 
excepted. 

It  appeared  upon  the  trial  that  defendants  ceased  to  manu- 
facture rakes  about  March  11,  1866,  they  having  sold  and 
transferred  to  a  corporation,  organized  for  the  purpose  of 
carrying  on  the  busmess,  of  which  defendant  Dodge  was  presi- 
dent and  manager,  the  good  will  of  their  business  and  all 
their  copartnership  property  and  effects,  including  rakes  manu^ 
factured  before  that  time,  and  on  hand  or  in  the  hands  of 
agents,  and  a  large  number  in  process  of  manufacture,  being 
in  pieces  not  put  together.  Said  corporation  succeeded  them 
in  ihe  buoness,  carried  it  on,  finished  and  sold  the  unfinished 
machines. 

The  court  diarged,  among  other  things,  that  if  the  corpora- 
tion  sold  any  of  the  rakes  made  from  the  material  transferred 
to  them,  such  rakes  were  made  and  sold  by  the  procurement 
of  the  defendants.    Counsel  duly  excepted. 

H.  V.  ITowland  for  the  appellants.  Both  of  the  instru* 
ments  offered  in  evidence  by  the  defendants  were  admissible 
and  constituted  parts  of  one  contract  (2  Pars,  on  Con.,  66, 
68 ;  Hoirf<yird  v.  Rogtr%^  11  Barb.,  18;  Mwn,  v.  WIMeck^  IT 
id.,  888 ;  Watstm  v.  McKifmey^  8  Wend.,  233 ;  ffaU  v.  Adama^ 
1  Hill,  603 ;  Stow  v.  TiJ%  15  J.  R,  463 ;  Holhrook  v.  Fifmetf, 
4  Mass.,  561 ;  C(ymdl  v.  Todd,  2  Den.,  113.)  The  General 
Term  erred  in  holding  that  defendants  were  estopped  from 
denying  plaintiff's  patent  {Saatan  v.  Dodge,  57  Barb.,  84 ; 
BoT$t  V.  Corey,  16  id.,  186 ;  Brooks  v.  StoUey,  3  McL.,  626 ; 
Mitchell  V.  Barday,  U.  8.  Laws  [Am.  Dig.],  281 ;  He'Od  v. 
Stevens,  11  Wend.,  411 ;  Bayne  v.  M<Myy,  3  D.  &  E.,  438 ; 
BUss  V.  Myers,  8  Mass.,  46 ;  Dickinson  v.  HaU,  14  Pick., 
267.)  The  court  had  a  right  to  try  the  question  whether  the 
machines  were  manufactured  under  the  Dodge  or  Mardi 
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]>atent.  {Dudley  v.  Mayhew^  3  N.  Y.,  9 ;  OroM  y.  HimUeyj 
13  Wend.,  385 ;  Head  v.  Stevms,  19  id^  411 ;  Snow  y.  Jndsatij 
88  Barb.,  211.)  The  court  erred  in  holding  that  defendants 
were  liable  for  licenfie  fees  on  rakes  made  bj  the  Dodge  & 
Stevenson  Manufacturing  Company  ont  of  materials  sold  it  by 
defendants.    {PitU  y.  Jamewtiy  15  Barb.,  311.) 

RoUin  Tracy  for  the  respondent.  The  second  contract 
offered  in  evidence  by  defendants  was  properly  excluded. 
{Conkli/n  v.  Ga/ndaUy  1  Keyes,  231 ;  Fairbanks  v.  Bloomfiddj 
4Duer,  353;  C(mheU  v.  Todd^  2  Den.,  130;  2  Kent's  Com. 
[11th  ed.],  581 ;  BaUard  v.  Walker,  3  J.  Cas.,  60 ;  MeCurtie 
v.  Stevens,  13  Wend.,  527 ;  Thomson  v.  j?.,  K  &  and  S.  qf 
If.  r.,  10  Barb.,  308;  Mann  v.  Witbeckj  17  id.,  388;  Bush 
v.  TiUejfy  49  id.,  599;  Wemple  v.  Ga/rdwer,  22  id.,  154; 
Crain  v.  Yan  Hom,  1  Paige,  455 ;  Hills  v.  MiUeVy  3  id.,  255 ; 
McKyring  v.  BaU,  16  N.  Y.,  297 ;  La/raway  v.  Perkins,  10 
id.,  371 ;  Field  v.  Jl/ayor,  <9^.,  2  Seld.,  179 ;  iV.  ri  C.  Ins. 
Co.  V.  iV^a<.  Ins.  Co.,  22  Barb.,  468 ;  Button  v.  McCaviey,  38 
id.,  413;  Marsh  v.  Dodge,  5  Lans.,  541.)  All  the  evidence 
showing  a  sale  and  transfer  of  rakes  to  any  one  was  proper. 
{Marsh  V.  Dodge,  5  Lans.,  541.)  Parol  evidence  was  not  admis- 
sible to  vary  or  control  or  nullify  the  record.  {Potter  Y.Houh 
land,  4  Blatch.,  242.)  The  exclusion  of  the  Dodge  patent 
offered  in  evidence  by  defendant  was  correct  {The  Am.  S.  Co.. 
Y.  Hogg,  5  Fisher^s  Patent  Cas.,  353 ;  Code,  §  149 ;  52  N.  Y., 
471,  476.)  The  charge  that  the  variation  in  the  machine 
Dodge  constructed  was  not  an  improvement  was  not  error. 
{Dixon  V.  Mayer,  4  Wash.,  71 ;  HaU  v.  Wiles,  2  Blatch.,  200 
Tracy  v.  Torrey,  id.,  278 ;  Buck  v.  Hermance,  1  id.,  406 
Foots  Y.  SiMn/,  id.,  459 ;  Tatham  v.  ZeBoy,  2  id.,  485,  486 
Sickles  Y.  Borden,  3  id.,  541 ;  Wyeth  v.  Stone,  1  Story. 
280;  Gorham  v.  Mixter,  1  Am.  Law  J.  [U.  S.],  543 
aBeiUy  v.  Morse,  15  How.  [U.  S.],  123 ;  Calhoun  v.  Bing, 
1  Fisher's  Patent  Cas.,  411.)  The  exception  to  the  charge 
that  Dodge  was  obliged  to  rescind  the  ocmtract  as  soon  as  he 
discovered  the  fraud  was  not  well  taken.    (  Voorhees  v.  Fbai^ 
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8  Hill,  288 ;  Cobb  v.  Halfield,  46  K  T.,  633.)    The  verdict 
and  judgment  Bhoiild  Btaud.    {Mm*8h  y.  Dodgey  5  Lans.,  541  r 
WaUaee  v.  JSolmeSj  9  Bktch,  66,  71.) 

Bapallo,  J.  We  think  that  the  exdnsion  of  the  instru- 
ment  providing  for  a  drawback  was  error,  for  which  a  new 
trial  must  be  granted,  without  regard  to  the  other  qnestiona  in 
the  case.  The  plaintiff  set  np  in  his  complaint  a  written 
license  and  agreement  between  him  and  the  defendants, 
whereby  they  agreed  to  pay  him  a  license  fee  of  ten  dollars 
npon  each  of  the  Marsh's  seK-rakes  which  should  be  made 
and  sold  or  disposed  of  by  the  defendants,  or  by  their  authority 
or  procurement  during  the  term  of  the  license.  The  answer 
contained  a  general  denial  of  the  agreement  alleged.  On  the 
trial  the  plaintiff  proved  the  instrument  set  forth  in  the  com- 
plaint and  the  defendants  proved  that  another  instrument  was 
executed  at  the  same  time,  and  between  the  same  x)artie6, 
which  recited  the  license  and  agreement  set  forth  in  the  com« 
plaint,  and  provided,  among  other  things,  that  the  defendants 
should  be  allowed  a  drawback  of  three  dollars  on  each  self- 
rake  made  and  sold  by  them  and  attached  to  machines,  other 
than  Marsh's  self-rake  harvesters.  This  instrument,  although 
not  dated,  stated  upon  its  face  that  it  was  made  on  the  same 
day  with  the  license,  and  it  was  proved  that  all  the  papers 
were  executed  at  the  same  time.  When  offered  in  evidence 
by  the  defendants  it  was  objected  to  on  the  ground  that  it 
was  inadmissible  under  the  pleadings.  The  defendants'  coun- 
sel expressly  stated  that  he  offered  it  for  the  purpose  of 
reducing  the  price  from  ten  to  seven  dollars.  This  was,  in 
substance,  an  offer  to  show  that  the  machines  sued  for,  or 
some  of  them,  came  within  the  terms  of  the  instrument  offered 
in  evidence.  "So  objection  was  taken  to  the  form  or  suf- 
ficiency of  the  offer,  but  the  only  objection  was  that  the 
instrument  was  inadmissible  under  tibe  pleadings.  The  court 
sustained  the  objection  and  exception  was  taken. 

It  is  a  familiar  rule  that  several  instruments  made  between 
the  same  parties  at  the  same  time  and  relating  to  the  some 
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Appbai.  from  judgment  of  the  Geaeral  Term  of  the 
Supreme  Court  in  the  first  judicial  department  aflirming  a 
judgment  in  favor  of  plaintiffs^  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  sum  of  $400,  gold, 
alleged  to  have  been  had  and  received  by  defendant,  belonging 
to  plaintiffs. 

The  facts  appear  sufficiently  in  the  opinion. 

Cfeo.  A.  Blaeh  i&r  the  appellant.  To  justify  a  recovery 
against  the  captain,  plaintifb  would  have  had  to  prove  that 
he  was  their  agent,  and  received  the  $400  for  them.  {Stewns 
V.  Cam.  Mut.  Ina.  Co.^  26  K  T.,  397 ;  FemandsB  v.  Ot  W. 
Ins.  Co.,  48  id.,  681 ;  KUteU  v.  Wiggins,  13  Mass.,  68.)  The 
master  had  a  right  to  deem  the  charter  broken  when  the  cargo 
was  refused,  and  to  have  sought  other  employment  elsewhere. 
{H^ksher  v.  MoRea,  24  Wend.,  301 ;  Hadm  v.  Demeta,  53 
N.  T.,  426.) 

Wm.  W.  NUes  for  the  respondents.  Hie  right  to  demand 
cargo  from  the  guano  company  belonged  only  to  plainti£b, 
and  the  duty  to  furnish  that  was  only  due  from  them  to  plain* 
tifb,  and  a  verdict  was  properly  ordered  for  them.  {BuUer 
V.  Murray,  30  N.  Y.,  88 ;  Eeckaher  v.  MoOreOj  24  Wend., 
303;  Orabtree  v.  Clark,  Sprague's  Deo.,  217;  MotHhefVMV. 
CmtlbB,  3  El.  &  E.,  285 ;  Bunaan  v.  Atwood,  13  Md,  20 ; 
Seynolda  v.  Ta^^pan,  15  Mass.,  370;  Wait  v.  CUtbs^  4 
Pick.,  298.) 

Kapallo,  J.  On  the  4th  of  June,  1869,  F.  W.  Mahoney, 
master  and  agent  of  the  brig  San  Juan,  chartered  her  to  Moss 
&  Ward,  the  plaintifb,  for  a  voyage  from  New  York  to  Nassau, 
thence  to  Great  Isaacs  and  back  to  Hampton  Beads,  for  orders  to 
discharge  at  either  Baltimore,  Philadelphia  or  New  York ;  all 
the  carrying  capacity  of  the  vessel  was  to  be  at  the  disposal 
of  the  charterers,  who  agreed  to  furnish  a  full  cargo,  or  anfi- 
cient  for  ballast,  or  ballast  during  the  voyage,  and  to  pay  for 
the  charter  $2,200. 
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On  the  same  day  the  plaintifiB  made  a  saboharter  of  the 
hrig  to  James  T.  Sanford  (who  represented  the  Bahama 
Guano  Company),  for  a  Toyage  from  Oreat  Isaacs  to  Hamp- 
ton Boads,  for  orders  to  discharge  at  either  Baltimore,  Phila- 
delphia or  New  York;  Sandford  agreeing  to  furnish  her  a 
full  cargo  of  guano,  at  Great  Isaacs,  and  to  pay  freight  of  five 
dollars  and  twenty-five  cents  per  ton. 

The  plaintiffs  furnished  outward  freight  to  Nassau  and  gave 
the  captain  written  iustruetions  as  soon  as  discharged  at  Nas- 
saxL  to  report  to  Mr.  Farrington  (the  agent  of  the  subchar* 
terer),  who  would  give  him  what  instructions  he  might  need 
to  proceed  to  Great  Isaacs. 

The  vessel  arrived  at  Nassau,  and  after  discharging  there, 
was  turned  over  to  Mr.  Farrington  for  the  purpose  of  being 
loaded  with  guano  from  the  Great  Isaacs.  But  there  not 
being  a  cargo  for  her  there,  Farrington  advertised  her  for 
freight  at  Nassau  and  offered  to  Captain  Mahoney  to  furnish 
a  cargo  for  her  there  direct  for  New  York.  The  captain 
refused,  saying  that  he  was  chartered  to  take  a  cargo  of  guano 
from  the  Great  Isaacs,  and  that  unless  Farrington  paid  him 
$400  in  gold  he  would  go  to  the  Great  Isaacs,  lie  his  lay 
days  and  go  home  in  ballast.  Farrington  represented  the  sub- 
charterer  and  had  no  connection  with  the  plaintifb.  In  order 
to  prevent  the  captain  from  carrying  out  his  threat  and  to 
secure  some  freight  at  Nassau,  rather  than  that  the  vessel 
should  go  home  in  ballast  from  Great  Isaacs,  Farrington  con- 
sented to  pay  the  $400,  and  entered  into  an  agreement  with 
Captain  Mahoney,  as  follows : 

^^  In  consideration  of  the  brig  San  Juan  not  being  able  to 
geia  cargo  of  guano  at  Great  Isaacs,  it  is  agreed  between  R  W. 
IWrington,  agent  for  the  Bahama  Gnano  Company,  and  F. 
W.  Mahoney,  master  of  said  brig,  that  the  sum  of  $400  gold 
be  paid  by  the  said  B.  W.  Farrington,  as  agent  for  the  Bahama 
Guano  Company,  to  the  said  F.  W.  Mahon^,  master  of  the 
brig  San  Juan,  in  addition  to  the  original  chiarter,  as  compen* 
aaticm  for  non-fuMIhnent  of  diarter  poxiy ;  and  it  is  further 
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agreed,  that  the  said  R,  W.  Farrington  have  tiie  use  of  the 
vessel  to  load  with  a  fall  cai^,  at  this  port,  for  New  York. 
"  Nassau,  N.  P.,  July^  1869. 

«  R.  W.  FAREINGTON, 

Agent  Bahama  Chjumo  Co. 

«  F.  MAHONET, 

Master  of  Sam,  Juan!'^ 

This  agreement  was  indorsed  on  a  certified  copj  of  the 
original  oharter-partj  from  Captain  Mahoney  to  the  plaintiffs. 
Oaptain  Mahoney  paid  over  the  $400  to  the  defendant,  the 
owner  of  the  brig. 

The  brig  returned  to  New  York,  with  a  cargo,  direct  from 
Nassan.  The  plaintifEs  paid  the  defendant  the  whole  charter- 
money  stipulated  for  in  the  original  charter,  and  received 
from  the  subcharterer  the  whole  charter-money  stipulated  to 
be  paid  by  the  subcharter,  with  the  exception  of  less  than 
fifty  dollars.  The  reason  for  this  deduction  was  offered  to  be 
shown  by  the  defendant,  but  was  excluded. 

The  plaintiffs  now  claim  to  recover  the  $400,  paid  by  Far- 
rington to  Captain  Mahoney.  This  sum,  it  appears,  was  an 
extra  payment,  beyond  the  amount  to  which  the  plaintiffs 
were  entitled  by  their  subcharter,  or  the  defendant  by  the 
original  charter.  Whoever  obtains  it  makes  a  profit  to  that 
extent,  and  the  question  is,  to  whom  does  it  belong  I 

If  Captain  Maiioney  had  received  it  as  a  compromise  for 
damages  to  the  plaintiffs  for  the  breach  of  the  subcharter,  or 
in  consideration  of  a  waiver  of  any  of  their  rights,  of  course 
they  would  be  entitled  to  it.  But  that  does  not  appear  to 
have  been  the  consideration  for  the  payment ;  no  such  dam* 
ages  were  sustained,  for  the  subcharterers  appear  to  have  paid 
what  they  agreed  to,  within  a  trifiing  amount,  and  Captain 
Mahoney  does  not  appear  to  have  undertaken  to  waive  any 
of  their  rights.  The  real  consideration  of  the  payment 
appears  to  have  been  his  consenting  to  a  deviation  from  the 
voyage  stipulated  by  the  original  charter.  This  consent  he 
could  not  have  given  as  agent  for  the  plaintifib^  for  they  had 
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no  authority  to  consent  to  or  authorize  sneh  a  deviation ;  no 
one  but  the  owner,  or  the  master  acting  for  him,  could  give 
the  consent ;  and  consequently,  whatever  was  exacted  for  that 
consent  belongs  to  the  owner.  It  related  to  the  management 
of  tlie  vessel,  in  respect  to  which  the  master  was  agent  for  the 
owner.  He  was  bound  to  represent  the  interest  of  the  char- 
tererB  only  in  respect  to  the  receipt  of  cargo,  etc.,  within  the 
terms  of  the  original  charter,  and  so  to  act  as  to  enable  them  to 
earn  the  subcharter  money ;  this  he  did  by  tendering  the  ves- 
sel to  Farrington  and  offering  to  perform  the  stipulated  voy- 
age. When  Farrington  refused  that,  the  claim  of  the  plaintiffs 
against  the  subcharterer  was  established,  and  the  subchar- 
terer  does  not  appear  to  have  disputed  it  But  the  master  was 
not  bound  to  perform  a  different  voyage  for  the  benefit  of  the 
plaintiffis.  This  was  done  at  the  risk  and  for  the  benefit  of  the 
owner.  All  that  the  master  was  bound  to  the  plaintiffs  to  do, 
was  to  perform  the  voyage  stipulated  by  the  original  charter. 
Any  earnings  accruing  from  that  voyage  he  was  bound  to 
account  for  to  the  plaintiffs.  By  the  subcharter  and  instruc- 
tions the  vessel,  after  dischai^ging  at  Nassau,  was  subject  to 
the  orders  of  the  subcharterer.  It  is  not  pretended  that  any 
freight  was  to  be  taken  from  Nassau  to  Great  Isaacs.  The 
plaintiffs  had  no  further  interest  in  her  except  that  th4 
master  should  so  manage  as  to  entitle  them  to  the  freight- 
money  stipulated  by  the  subcharter.  If  he  did  that  he  per- 
formed his  whole  duty  to  the  plaintiffs.  If,  in  addition,  he, 
at  the  request  of  the  subcharterer,  deviated  from  the  stipu- 
lated voyage,  and  received  additional  compensation  for  so 
doing,  such  additional  compensation  was  in  no  manner  earned 
by  the  plaintiffs,  nor  under  their  charter.  It  cannot  make  any 
difference  in  principle  whether  the  effect  of  the  diversion  was 
to  shorten  or  lengthen  the  voyage ;  it  was  an  act  which  the 
plaintiffs  had  no  power  to  authorize,  and  the  master  in  assent- 
ing to  it  cannot  be  deemed  to  have  done  so  as  their  agent. 
Nor,  does  he  appear  to  have  done  it  in  their  behalf.  It  was 
declared  in  the  contract  that  this  sum  was  to  be  in  addition  to 
the  original  charter.    This  could  not  mean  that  it  was  received 
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under  the  subcharter,  but,  clearly,  that  the  owners  were  to 
receive  it  ia  addition  to  the  amount  which  the  plaintifb  had 
agreed  to  pay  by  the  original  charter,  and  the  master  acted  in 
accordance  with  this  construction  by  paying  the  money  over 
to  the  owner.  The  sub-charterer  also  acted  on  the  same 
theory  by  paying  to  the  plaintifEs  the  whole  amount  of  the 
freights  for  which  they  were  liable  under  the  subcharter,  with- 
out claiming  any  credit  for  the  $4:00  paid  the  master.  I  think 
it  quite  plain  that  this  money  was  not  received  by  the  master 
as  agent  of  the  plaintiffs,  but  as  agent  for  the  owners,  as  a 
bonus,  for  consenting  in  their  behalf  to  a  deviation  which  the 
plamtifib  were  incapable  of  authorizing,  and  which  in  no  man- 
ner  impaired  their  claim  against  the  subcharterer. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  Quakdian  Mutual  Lipb  Tstburakoe  Company  of  New 
YoBK,  Appellant,  v.  Elenob  Kashaw  et  al.,  Bespondents. 

B.  &  C.  were  agents  for  the  M.  P.  Life  Ins.  Co.,  for  soUciting  insurance, 
and  had  a  desk  in  its  office.  Defendant  K.  agreed  to  gire  B.  4;  C.  a 
bonus  or  commission  of  98,000,  to  be  paid  bj  assigning  certain  small 
mortgages,for  procuring  a  loan  from  said  company  of  $7,000.  The  loan 
was  obtained  upon  bond  and  mortgage,  K.  receiving  from  the  company 
the  full  amount  of  the  loan.  The  small  mortgages  were  assigned  to 
the  father  of  B.,  who  was  second  vice-president  of  the  company.  The 
papers  were  drawn  by  its  attorney,  executed  in  its  office,  and  put  into  its 
safe,  and  subsequently  were  assigned  to  it  B.'s  father,  however^  testi- 
fied that  he  had  no  interest  in  the  mortgages,  but  took  the  assignments 
in  his  own  name  at  the  request  of  his  son,  who  was  at  the  time  of 
their  execution  absent,  and  that  he  was  to  pay  to  B.  the  proceeds;  that 
upon  the  assignment  to  plaintiff  he  received  credit  for  the  full  amount 
of  the  mortgages,  and  that  prior  thereto  plaintiff  had  no  interest  in 
them.  In  an  action  to  foreclose  the  mortgage  given  to  secure  the  loan, 
hM  (Chubch,  Ch.  J.,  dissenting),  that  the  evidence  failed  to  show  that 
plaintiff  was  a  party  to  the  agreement  for  the  bonus  or  received  any 
benefit  therefrom,  and  so  did  not  sustain  the  defence  of  usury. 

(Argued  May  81, 1876;  decided  September  10,  1876.) 
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AppEliL  from  order  of  the  General  Term  of  the  Siipreme 
Court  in  the  second  judicial  departnie'ht  reversing  a  judgment 
in  favor  of  plaintifl  entered  upon  the  report  of  cL  referee,  and 
granting  a  new  trial. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendants,  Elenor  Kashaw  and  her  husbEOid,  to  the  Mutual 
Protection  Life  Insurance  Company,  plaintiffs  assignor,  to 
secure  a  bond  given  for  a  1<^b3i  of  $7,000.  The  facts  appear  in 
the  opinion. 

Samuel  Hamd  for  the  appellant;  To  constitute  usury  therd 
niust  be  a  corrupt  intent,  and  a  receiving  of  more  than  legal 
interest  by  the  lender.  {Gondii  v.  BdlAmnj  21  N;  Y.,  219 ; 
Mowrse  v.  Prvrae^  7  J.  Ch.,  77;  Middleton  v.  Fowlevy  1 
Lock.,  282 ;  Wilson  v.  Tammim^  6  M.  cfe  G.,  238 ;  BdL  v.  Day^ 
82  N.  T.,  166 ;  FeOows  v.  Ci>ih^.,  ^.,  86  Barb.,  665 ;  Elmer 
V.  Oakley  J  3  Latis.,  84.)  There  is  no  different  law  on  this  sub- 
ject applicable  to  the  agent  of  a  corporation  from  that  appli- 
cable to  the  agent  of  a  person.     (A.  &  A.  on  Corps.,  §  29.) 

c/1  Latorende  Sniith  for'  the  resjiondents:  The'  action  of 
plaintiffs  vice-president  in  relation  to  tlra  boiiiis  was  binding 
upon  the  <k)mpany,  ahd  the  defence  of  usury  was  good« 
(jE  jR.  Bk.  V.  Gove,  67  K  Y.,  597.) 

Hapallo,  J.  The  ref ei^e*  found,  ais  matter  of  fact,  that  the 
mortgagor  agreed  to  give  for  the  loan  a  boilus  of  $3,000  by 
the  assignment  of  eight  small  mortgages,  but  that  such  bonus 
was  agreed  to  be  given  to  NeWel  W.  Bloss  and  Frederick  W. 
Caruthers ;  that  th6  small  mortgagies  were  assigned  to  B.  G. 
Bloss,  who  was  secbnd  vice-president  of  the  mortgagee,  and 
faAer  of  Newel  W.  Bloss.  Bat  thfe  referee  refused  to  jSnd 
that  B.  G.  Bloss  acted  in  relation  to  th^e  small  mortgages  as 
and  for  the  mortgagee,  and  he  also  refused  to  find  that  the 
assi^unent  of  the  small  mortgages  i^iA  for  the  benefit  of  the 
mortgagee. 

Upon  these  findings  the  d^fenda^nt  failed  to  tiiake  out  the 
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allegation  of  uisrary.  {Gondii  y.  JBcUdwmj  21  N.  Y.,  2l>; 
£M  V.  i)ay,  33  id.,  165;  Lee  v.  Chadsey,  3  EeyeB,  643; 
JEstevez  y.  Pvordy^  Ot.  of  Appeals,  June,  1876;  on^  446.) 

Bnt  the  General  Term  reversed  the  dedriotn  of  the  referee 
upon  the  facts  as  well  as  the  law,  and  it  is,  therefore,  neeesBarj 
to  refer  to  the  evidence  to  ascertain  whethear  it  establishes  timt 
the  assignment  of  the  small  mortgages  was  for  the  benefit  of 
the  mortgagee,  or  that  the  mortgagee  was  a  party  to  the 
arrangement  nnder  which  they  were  transferred* 

The  defense  set  np  in  the  answer  was  that  the  mortgagee 
(The  Mutual  Protection  Sodety)  agreed  to  make  the  loan  of 
$7,000  to  Mrs.  Eashaw,  the  mortgagor,  provided  she  would 
pay  the  bonus  of  $3,000  by  the  assignment  of  the  small  mort- 
gages. It  was  incumbent  upon  the  defendant  to  prove  that 
the  mortgagee  was  a  party  to  this  agreement.  If  the  boavs 
was  contracted  for  and  received  by  OarutheiB  and  N.  W.  Bless 
for  their  own  benefit,  the  mortgi^ee  receiving  only  lawful 
interest  for  the  money  advanced  by  it,  the  defense  of  usury 
must,  under  the  authorities  before  cited,  faiL  The  exorbitant 
amount  of  the  bonus  cannot  affect  the  legal  questi<HU 

The  evidence  showed  that  Camthers  and  N.  W.  Bloss  were 
solicitors  for  life  insurance  for  the  mortgagee,  and  had  desks 
in  its  office.  It  does  not  appear  that  they,  or  B.  G.  Bloss,  had 
authority  to  contract  in  behalf  of  the  mortgagee  to  make  leans. 
The  son  of  Mrs.  Kashaw  applied,  on  her  behalf,  to  Caruthers 
to  negotiate  the  loan,  and  he  applied  to  K.  W.  Bloss.  Kaahaw 
had  personal  interviews  on  the  subject  with  Camthers  and 
K.  W.  Blossy  and  at  one  of  these  <^ered  to  pay  the  $3^000  in 
small  mortgages  if.  they  would  get  the  loan  through.  The 
arrangement  made  with  Kashaw,  as  testified  to  by  Camliiero 
without  contradiction,  was  that  Mrs.  Kashaw  was  to  give  a 
commission  to  N.  W.  Bloss,  and  that  he  was  to  share  it  with 
Caruthers,  and  that  the  transf w  of  the  small  mortgages  wte 
that  eonmiission. 

Thus  far  there  is  nothing  to  connect  tike  mortgagee  with 
this  commission,  but  the  circumstances  relied  upon  for  that 
purpose  are,  in  the  first  place,  that  when  the  transaction  came 
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to  bo  closed,  the  papers  were  all  drawn  by  the  coanBel  of  the 
company,  and  the  aasignments  of  the  small  mortgages  were 
made  to  B.  G.  BIoss,  and  executed  in  the  office  of  the  com- 
pany. B.  O.  Bloas  explains  this  circumstance  by  testifying 
that  he  took  these  assignments  in  his  own  name  at  the  request 
of  his  son,  who  was  at  the  time  of  their  execution  absent  in 
Georgia;  that  he  had  no  interest  in  them  and  was  to  gire 
the  whole  proceeds  of  them  to  his  son ;  that  they  all  belonged 
to  him,  except  the  part  to  which  Caruthers  was  entitled. 

It  is  also  claimed,  that  ^he  president  of  the  company  mortr 
gagee  was  cognizant  of  and  sanctioned  the  transaction,  but 
this  fact  is  not  established.  At  the  time  of  the  execution  of 
the  assignments,  the  president  was  absent  and  said  to  be  sick. 
The  next  day  Mrs.  Kashaw's  attomey  went  to  the  office  of 
the  mortgagee,  and  went  into  the  president's  room  and  receired 
from  him  a  check  for  the  full  amount  of  the  loan.  He  (the 
attomey)  testifies  that  the  small  mortgages  were  taken  by  Mr. 
BloBs  and  put  in  the  safe,  but  he  does  not  say  that  this  was 
done  in  the  president's  room  or  in  his  presence,  and  there  is 
no  evidence  in  thie  case  that  the  president  had  any  knowl- 
edge of  the  transaction.  It  is  unnecessary,  therefore,  to  con- 
sider what  effect  such  knowledge  would  have  had,  if  it  had 
been  shown. 

The  next  fact  relied  upon  is,  that  some  of  the  small  mort- 
gages were  subsequently  assigned  by  B.  G.  Bloss  to  the  com- 
pany mortgagee,  but  he  testifies  that  he  received  credit  from 
the  company  for  the  full  amount  of  the  principal  and  interest 
of  the  mortgages  so  transferred.  That  the  company  had  no 
interest  in  them,  but  they  belonged  to  his  son  and  Caruthers. 
This  is  all  the  evidence  tending  to  connect  the  mortgagee 
with  the  exaction  of  the  bonus. 

There  is  no  conflict  in  the  testimony  of  the  witnesses,  and 
bearing  in  mind  that  the  burden  was  upon  the  defence  to 
establish  that  the  company  was  a  party  to  the  agreement  for 
the  bonus  or  accepted  the  benefit  of  it,  we  think  the  evidence 
fails  to  establish  that  fact,  and  that  the  court  at  General  Term 
*wa8  not  justified  in  reversing  the  judgment  entered  upon  the 
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report  of  the  ref ei'ee.  TTsHry,  like  every  other  ^efenee,  mtist 
be  established  by  proof,  and  cannot  be  sustained  on  mere  spr- 
tnise  and  conjecture,  especially  when  the  direet  evidence,  ao 
far  as  it  goes,  tends  to  refute  it. 

The  order  of  the  Gheneral  Term  should  be  reversed  and  the 
judgment  entered  upon  the  report  of  the  referee  affirmed, 
with  costs. 

All  concur,  except  Ohuboh,  Ch.  J.,  dissenting. 

Order  reversed  and  judgment  accordingly. 


CitLiiiDA  A.  FntTOB",  He&pondent,  v.  Solok  M.  N.  Wmnmr 

ei  al.,  Appellaats* 

M  trustee  canoot  pufcbaee  for  his  own  benefit  property  which,  althoogh 
not  the  subject  of  the  trust,  is  connected  with  it  in  this,  that  a  tale  of 
the  property  for  less  than  its  value  win  diminish  the  trust  fnad;  and  a 
purchase  by  hfmfor  less  than*  the  value  of  the  property  inures  to  the 
benefit  of  the^ceifuiqustrfut. 

No  actual  fraud  on  the  part  of-  a  trustee  so  purchasing  need-  be  shown  lo 
give  to  the  cestui  que  truet  the  benefit  of  the  purchase. 

The  will- of  P.  W.  bequeathed  to  his  executors  W.  and  T.  a  fond  in  trust 
First.  To  pay  debts  not  otherwise  provided  for.  Second.  To  pay  oertam 
legacies.  He  left  certain  real  estate  incumbered  by  a  mortgage  given 
to  secure  Ms  bond.  The  mortgage  was.  foreclosed  and  the  premises  bid 
off  by  W.»  T.  and  their  partner  J. ,  who  was  cognizant  of  all  the  facts,  for 
$5,000.  The  premises  were  worth  $10,000.  The  sale  left  a  deficie^^  of 
$6,577.48,  which,  as  a  debt  unprovided  for,  was  paid  by  the  executors 
out  of  the  trust  fund,  thereby  rendering  it  insufficient  to  pay  said  ]^;»- 
cies.  Plaintiff,  one  of  the  legatees,  and  by  the  death  of  the  other 
legatees  entitled  to  all  of  said  legacies,  was  an 'infant,  W.  being  her 
general  guardian.  In  an  action  to  have  a  trust  declared  in  plaintift  s 
favor  in  the  property  purchased,  held,  that  TV.  and  T.  could  not  become 
purchasers  for  their  own  benefit;  that,  whUe  they  were  not-  bound  to 
buy  in  the  property  for  the  benefit  of*  the  tmst- estate,  having  no  trust 
funds  applicable  to  that  pturpose,  they  had  no  right,  by  undertaking  to 
purchase  for  their  own  benefit,  to  create  an  interest  in  themselves  hoe- 
tile  to  their  duty  as  trustees;  that  J.  stood  in  no  better  position  than  hif 
associates'in  the  purchase,  but  was  affected  by  the  saUM  legal  disabilities. 

Also,  held,  that  a  provision  in  the  decree  of  f  oredosnre  autherizing  any 
of  the  parties  to  become  purchasers  was  no  protectkm  to  the  purchaiera 
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.  hene,  nor  did  the  nonH  mmtVm  <>f  tite  aaie  Imve  rock  ^eet,  wtherigfati 
wad  equities  of  ^ainlilt  were  iMt  M<we  l&e  oimit  or  involTed  in  thf 
f oradoflure  si^it. 

ALbo,  held,  tikat  a  decree  of  the  suxrogmte  settUng  the  accounts  of  W.  and 
T.  was  no  bar  to  the  action. 

The  Judfoaeotof  the  oourt  below  allowed  to  plaiptlff  the  value  of  the  real 
estate  at  tbe  time  of  the  puichsae,  toss  the  amount  paid.  HM,  no 
error;  that  the  judginent  was  as  favontble  to  defendants  as  the  ciionii^ 
stances  of  the  case  would  admit 

(Ai^g^ned  June  3, 1876;  decided  September  19,  IffTCL) 

Afpsal  from  judgment  of  the  General  Term  of  the  Suprenie 
Oonrt  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  at 
fi^)ecial  Term.    (Reported  below,  5  Hun,  16.) 

Tliis  action  was  brought  to  have  a  trust  declared  in  plaintifPil 
favor  in  certain  premises  purchased  by  defendants. 

In  1862,  ParUiurst  Whitney,  of  Niagara,  Nlagatu  county, 
died,  leaTing  a  wiH,  by  the  thirteenth  clause  of  which  he 
bequeathed  to  his  grandchildren,  Olympia,  Helen  and  the 
plaintiff,  $4,000  each,  to  be  paid  in  the  manner  and  from  the 
fmid  thereinafter  provided.  By  the  fourteenth  clause  he 
bequeathed  to  the  defendants  Whitney  and  Trott,  who  were 
appointed  executors  of  the  wSl,  a  mortgage  made  by  them  and 
the  defendant  Jerauld,  to  the  testator,  known  as  the  Whitney 
mortgage,  in  trust :  First,  to  pay  the  testator's  debts,  not  other- 
wise provided  for ;  second  to  pay  out  of  its  proceeds  said  $4,000 
to  each  of  said  grandchildren,  the  intereEft  on  said  sum  to  be 
paid  to  them,  and  the  principal  to  be  invested  and  paid  in 
the  manner  particularly  specified  in  said  dause ;  the  remain- 
der of  said  proeeeds  were  also  disposed  of  by  said  clause,  it 
ffnaDy  providing  ^lat  the  legacies  bequeathed  to  i^d  grand- 
children should  be  paid  from  no  other  part  of  the  testator^s 
estate  than  the  said  mortgage.  By  the  fifteenth  clause  of  the 
win  the  residuary  estate  was  given  to  his  grandchildren  living 
at  the  time  of  his  death.  The  will  was  admitted  to  probate, 
tod  the  defendants  Whitney  and  Trott  entered  upon  the 
dischaige  of  their  duties  as  executors  and  trdstees  under  said 
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wil]«  The  plaintifTB  parents  died  piicar  to  the  teetator'a  death, 
and  the  defendant  Whitoej  was  appointed  her  gnardian. 
She  became  of  age  March  27,  1868.  In  April,  1853,  die 
testator  purchased  of  one  Woodruff  certain  premises,  giving 
his  bond  and  mortgage  for  the  entire  pnichase^monej,  $10,00>ftr 
These  premisea  formed  part  of  the  residnarf  estate.  This 
mortgage  was  foredosed  after  the  testatcr^s  death ;  the  plain- 
tiff and  the  defendants  Trott  and  Whitney,  as  execntors  a&d 
as  individnab,  being  parties  defendant.  Judgment  was  per- 
fected November  14^  1866.  By  the  terms  of  the  judgment, 
either  of  the  defendants  was  authorized  to  pmrchase  the 
mortgaged  premises  at  the  sale  thereof  nnder  &e  judgment, 
and  Whitney  and  Trott,  as  executors,  were  ordered  to  pay 
any  deficiency  out  of  any  moneys  in  their  hands  applicable  to 
the  payment  of  the  debts  of  the  said  testator.  The  premises 
were  sold  at  public  sale,  und^  the  judgment,  to  the  defend- 
ants, Whitney,  Trott  and  Jerauld,  for  $5,000,  they  being  the 
highest  bidders,  and  a  conveyance  of  the  same  was  made 
to  them  by  the  sheriff.  The  sheriff  reported  a  deficiency 
of  $6,577.48,  which  was  paid  by  the  executors  Januaiy  9, 
1867,  out  of  the  proceeds  of  the  Whitney  mortgage,  they 
having  no  other  funds  to  pay  the  same.  This  sale  was  con- 
firmed by  the  Special  Term,  the  plaintiff  in  this  suit,  and 
the  other  infant  defendants  in  said  f (M^eclosure  suit,  appear- 
ing and  being  heard  by  their  guardian  ad  litem.  The  evi- 
dence showed  that  said  premises  were  worth  at  the  time  of 
the  sale,  $10,000.  Helen  died  in  1868,  and  Olympia  in  1865, 
leaving  the  plaintiff  their  next  of  kin,  and  the  only  person 
entitled  to  the  legacies.  The  defendant  Jerauld,  since  1864, 
has  been  a  partner  in  business  with  Whitney,  and  Trott  was 
cognizant  of  the  terms  of  the  will  and  of  all  the  ciroun- 
stances,  and  after  the  purchase  on  said  foreclosure  the  firm 
removed  the  buildings  from  the  mortgaged  premises,  and  at 
laige  expense  erected  a  stone  building,  covering  the  whole 
front,  f  onr  or  five  stories  high. 

On  the  19th  day  of  April,  1872,  Trott  and  Whitney,  aa 
executors  and  trustees,  appUed  for  a  final  settlement  of  their 
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McovntB  to  tbe  sunt^te  of  Niagara  county.  Citations  were 
eerred  on  all  parties  interested,  excepting  the  wife  of  the 
defeiidaQt  Trott  The  plaintiff  appeared  by  her  proctor. 
The  defendants  Trott  and  Whitney  charged  in  their  accoonti 
$8^77.48,  the  deficiency  paid  on  the  Woodmfi  bond  and 
mortgage.  This  was  objected  to  by  the  plaintiff.  The  stov 
rogate  made  his  final  decree,  by  which  said  aoconnts  were 
finally  settled  and  allowed,  inclnding  the  snm  npon  said 
deficiency,  and  it  was  ordered  that  the  balance  remaining  in* 
the  hands  of  said  execntors  and  trustees  was  $1,678.15,  which 
was  ordered  to  be  paid  to  the  plaintiff,  and  was  so  paid. 

It  was  proTcd  by  the  record  of  a  jndgm^it  of  the  Supreme 
Court  in  an  action  brought  by  said  executors,  and  by  Whit- 
ney, as  administrator  of  the  estates  of  Olympia  and  Helen, 
against  the  plaintiff  and  the  other  parties  in  interest,  that 
the  court  in  said  action  adjudged  it  to  be  the  true  construc- 
tion of  said  will,  that  the  Woodruff  mortgage  should  not  be 
paid  by  the  executors,  unless  in  case  of  foreclosure  the  premises 
should  fail  to  pay  the  amount  of  the  bond  accompanying  the 
same,  in  which  case  the  execntors  were  required  to  pay  the 
deficiency* 

The  court  found  as  conclusions  of  law,  in  substance,  that 
defendants  by  so  purchasing  became  chargeable  in  equity  for 
the  difference  between  what  they  paid  on  the  purchase  and 
the  actual  value  of  the  premises,  amounting,  with  interest,  to 
$7,343.92,  and  that  plaintiff  had  a  lien  on  the  premises  for 
that  sum,  and  judgment  was  directed  directing  a  sale  of  the 
premises  in  case  of  non-payment,  and  judgment  was  entered 
accordingly. 

By  stipulation  between  the  parties  this  sum  was  reduced  to 
$6,010.19. 

Samud  Band  and  K  C.  Sprague  for  the  appellants.  The 
eutuU  que  trust  had  no  title,  legal  or  equitable,  to  the  prop- 
erty, and  the  trustees  owed  them  no  duty  as  to  it  (Shetdaif^  y: 
JSheldon,  13  J.  R.,  220;  EUioU  v.  Wood,  46  N.  Y.,  71 ;  Van 
Eppa  V.  Va/n  Epps^  9  Paige,  241 ;  CkXbom  v.  Morton^  8  EeyeS| 
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305 ;  Hogers  v.  Patterson,  4  ;p*(g?,  40? ;  JEwijr  v.  Taliotj  40 
K.  Y.,  76 ;  Aciermcm  y.  ^772<;i^y  4  S^b^  j6^ ;  S  Kisnt,  416  ; 
HcmUy  y.  Oramer^  4  pQW->  738 ;  Be^x/rdmlfy  y.  ^o^,  11  J.  R., 
465 ;  HoOdngawarOh  y.  j^fH^ufOing,  54  N.  T,,  636.)  Thi* 
action  could  ojalj  be  snst^med  bj  proof  .of  »/Qtual  f  raiid.  (1 
Feny  oa  Trusts,  etc.,  §§  427,  4^9.)  The)!ie  was  no  resultuig 
trust  arising  \o  plaintiff  in  the  lands  in  question.  {JSl.  ^cjP* 
JSp^.  y.  Vl^i^pp^  18  Bark,  86 ;  Yq^  JE^ppa  y.  Vm  ^^PP^j  &  Eaige» 
?41 ;  T<?ny  y-  -^i-  fi/^  Orlea^f^j  id.,  663 ;  JMkson  y.  Woolsttyj 
M  J.  R,  446 ;  Shdct(m  y.  .SM*??^,  13  id.,  220.) 

A.  K.  Potter  for  the  respondent.  The  law  does  not  allow 
persons  standing  in  relations  of  trust  and  confidence  to  another 
to  speculate,  or  in  any  way  make  profit  to  tbemselyes,  at  th(^ 
expense  of  the  person  whose  rights  are  thus  confided  to 
them.  {CoOmrn  y.  Morfym^  3  l^eyes,  296 ;  Ga/rdner  y.  Ogden^ 
22  K.  Y.,  327,  343 ;  T<m  Lpp»  V.  V<m  Epp^,  9  Paige,  237.) 
If  defendants  were  not  technically  trustees,^  they  were  not 
exonerated  by  that  fact,  in  respect  to  the  property  in  question, 
if  they  owed  plaintiff  any  duty  inconsistent  with  a  purchase  of 
it  at  a  sacrifice  to  her.  (22  K.  Y.,  343 ;  Ddbson  y.  Racey^  3 
Sandf.  Ch.,  60;  GaUatin  y.  Ctmningham^  8  Cow.,  361; 
Torrey  y.  Bh.  of  OrleanSy  9  Paige,  649.)  They  owed 
plaintiff  a  duty  in  respect  to  this  property.  {Campbell  y. 
Jonaton,  1  Sandf.  Ch.,  148 ;  Case  v.  CarroU,  35  If.  Y.,  385.) 
It  is  no  defence  that  it  was  a  judicial  sale,  or  that  no  greater 
price  could  have  been  obtained  from  pthe^.  {Jewett  y. 
fitter,  10  N.  Y.^;  406;  Dame  y.  Fanning,  2  J.  Ch.,  265.) 
Defendants  are  not  protected  by  the  order  confirming  the 
sale,  or  the  provision  in  the  judgment  allowing  the  parties  t6 
purchase  at  thie  sale.  {Conger  y.  Ringy  11  Barb.,  356,  360 ;[ 
T.  B.  Aem.  y.  Makemie,  22  N.  Y.,  343,  8  Cowi,  372,' 
877,  880.) 

Rapallo,  J.  The  main  question  in  this  case  is,  whether 
the  defendants  Whitney  and  Trott  were,  by  reason  of  their 
position  as  executors  and  trustees  under  tHe  will  of  Paitiiurrt 
Whitney,  deceased,  precluded  from  becoming  purchasers  lor 


•-^r 


1S?6.]  Pulton  v.  Whitnkt  et  al  553 

Opinion  of  the  Court,  per  Bafallo,  J. 

■ '  ■  .  t  •     ■    ■       ■  ■■■■■■ 

tiieir  own  benefit^  at  the  f oredoeure  sale,  of  the  real  ostate 
eovered  by  the  Woodruff  mortgage. 

'This  real  estate  was  not  part  of-  the  property  h^M  by  them 
in  trust  for  the  plaintiff.  The  tmst  fund  consisted  of  the 
proceeds  of  what  is  called  in  the  case,  the  "  Whitney  mort- 
gage." That  mortgage  was,  by  the  will  of  Parkhurst  Whit- 
ney, bequeathed  to  the  defencJantQ  Whitney  and  Trott,  in 
tmst :  First,  to  pay  ont  of  the  proceeds  the  debts  of  the  te^ 
tator  not  otherwise  provided  for  by  his  will ;  secondly,  to  pay 
to  the  plaintiff  and  her  two  sisters  a  legacy  of  $4^000  to  each ; 
thirdly,  to  pay  certain  other  legaoiee,  and  las^y,  }£  thpre 
should  remain  any  surplus,  aft^r  majdng  these  payments,  such 
surplus  was  to  be  divided  among  all  the  grandchildren  of  the 
testator. 

Before  the  sale  under  the  WoQdfuff  mortgage,  the  two  sistesrs 
of  the  plaintiff  had  died,  wd  she,  las  their  only  next  of  kin,  had 
become  entitled  to  the  sums  bequ^thed  to  them.  She  wai 
consequently  entitled  out  of  the  proce^  of  the  Whitney  mort- 
gage to  receive  $12,000,  provided  that  amount  should  remain 
after  the  payment  of  the  debts  of  the  testator  not  specially 
provided  for  by  his  will.  It  appears  from  the  findings  and 
evidence  that  the  proceeds  of  the  Whitney  mortgage  so  held 
in  trust  for  the  plaintiff  were  sufficient,  after  paying  su^ch 
debts,  to  have  paid  to  her  in  full,  or  nearly  sp,  the  amount  to 
which  she  was  thus  entitled,  prpvid^d  no  deficiency  should 
arise  on  the  sale  nnder  the  f oreclosnrQ  of  the  Woodruff  mort- 
gage. The  debt  secured  by  th^t  mprtgage  was  one  of  the 
debts  of  the  testator  not  specially  provided  for  by  his  will, 
and  was,  consequently,  under  the  provisions  of  the  will, 
chargeable  upon  the  proceeds  of  the  Whitney  mortgage  in 
preference  to  the  plaintifPs  legacy ;  and  iji  an  actipn  to  which 
all  the  persons  interested  were  parties,  it  h^  'peen.  adjudged 
that  the  premises  covered  by  the  Woodruff  ijaort^ige  mu^t 
primarily  be  charged  with  the  payment  thereof,  and  that  the 
ezecntors  could  not  resort  to  other  funds  in  their  hands  until 
the  mortgaged  premises  had  been  sold  and  the  value  thereof 
applied  upon  the  mortgage  debt. 

SlOKELS  —  Vou  XXL         10 
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The  result  of  all  this  was  that  the  proceeds  of  the  Whitpcuf 
mortgage,  which  were  held  by  the  defendants  Whitney  and 
Trott,  in  trust  for  the  plaintiff,  stood  bound,  as  surety  for  the 
payment  of  any  deficiency  which  might  arise  on  a  f oredosiuB 
of  the  Woodruff  mortgage  — the  mortgaged  premises  being 
the  primary  fund. 

In  this  position  of  affairs  an  action  was  commenced  for  the 
foreclosure  of  the  Woodruff  mortgage.  Judgment  of  fore- 
closure and  sale  was  entered  therein,  by  which  it  appears  that 
the  amount  due  for  principal,  interest  and  costs,  was  $11,577*48. 
The  value  of  the  mortgaged  premises,  at  the  time  of  the  sale, 
is  found  in  this  action  to  have  been  $10,000.  The  defendants 
Whitney  and  Trott,  together  with  the  defendant  Jerauld,  who 
was  their  partner,  and  cognizant  of  all  the  facts  of  the  case, 
became  purehasers  at  the  sale  for  $5,000,  leaving  a  deficiency 
of  $6,577.48,  which  was  paid  by  the  defendants  Whitney  and 
Trott  out  of  the  proceeds  of  the  Whitney  mortgage  held  in 
trust  for  the  payn(ient  of  the  legacy  due  the  plaintiff,  thus 
rendering  the  trust  fund  insufficient  to  pay  the  legacy. 

The  first  question  now  presented  is,  whether  the  defendants 
Whitney  and  Trott  were,  under  the  circumstances,  competent 
to  become  purchasers  for  their  own  benefit  at  the  sale  under 
the  Woodruff  mortgage. 

The  case  is  somewhat  novel,  but  a  consideration  of  the  prin- 
ciples upon  which  persons  acting  as  trustees  are  held  by  courts 
of  equity  to  be  incapable  of  obtaining  any  benefit  to  them- 
selves by  dealing  with  the  trust  property,  leads  us  to  the  con- 
clusion that  a  dealing  like  the  present,  with  other  property 
upon  which  the  very  existence  of  the  trust  fund  depends,  is 
equally  objectionable. 

It  was  clearly  necessary  to  the  preservation  of  the  trust 
fund  that  the  premises  sold  under  the  Woodruff  mortgage 
should  bring  their  full  value,  or  as  nearly  so  as  could  be 
obtained,  they  being  the  primary  fund  for  the  payment  of  die 
mortgage,  and  the  trust  fund  being  liable  for  any  deficiency. 
It  was  consequently  the  duty  of  the  trustees  that  whatever 
action  they  might  take  in  the  matter,  should  be  in  the  direo- 
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tion  of  enhancing  the  price  which  the  mortgaged  premises 
Bhonld  bring  at  the  foreclosure  sale.  They  did  not,  it  is  tme, 
have  the  direction  of  the  sale,  yet  it  was  their  duty,  so  far  as 
lay  in  their  power,  to  see  that  proper  measures  were  taken  to 
give  publicity  to  it,  and  bring  it  to  the  attention  of  persons 
likely  to  become  purchasers.  They  were  not  bound  to  buy  in\ 
the  property  for  the  benefit  of  the  trust  estate,  having  no  trust 
funds  applicable  to  tliat  purpose ;  but  they  had  no  right,  by 
undertaking  to  purchase  for  their  own  benefit,  to  create  an 
interest  in  themselves,  hostile  to  their  duty  as  trustees.  As 
purchasers  for  their  own  benefit,  it  was  to  their  interest  to 
prevent  competition  at  the  sale,  and  to  so  manage  that  they 
could  bid  in  the  property  at  the  lowest  price,  and  this  was^ 
directly  in  conflict  with  their  duty  as  trustees.  It  is  found,  as 
matter  of  fact,  that,  at  the  time  of  the  sale,  the  premises  were 
worth  $10,000,  and  their  value  was  well  known  to  the  defend- 
ants. The  plaintiff  was  an  infant;  the  defendant  Whitney 
was  her  general  guardian,  and  the  defendant  Trott  co-trustee 
of  the  trust  fund.  Upon  them  the  plaintiff  necessarily 
depended  for  the  protection  of  her  interests.  It  does  not 
appear  that  any  effort  was  made  by  the  trustees  to  obtain  an 
advantageous  sale,  but  that  they  attended  the  sale  and  bid  in 
the  property  for  themselves  and  their  partner,  Jerrauld,  for' 
one-half  its  value,  leaving  a  deficiency  of  $6,700,  which  they 
paid  out  of  the  trust  fund. 

No  actual  fraud  on  the  part  of  the  defendants  is  alleged  or 
found,  nor  is  it  necessary  that  there  should  be.  The  object  of 
the  rule  which  precludes  trustees  from  dealing  for  their  own 
benefit,  in  matters  to  which  their  trust  relates,  is  to  prevent 
secret  frauds  by  removing  all  inducement  to  attempt  them. 
{Eeech  V.  Sandlfi/rdy  8  £q.  Cas.  Abr.,  741 ;  WJuUpdale  v.  Cooh- 
9on^  1  Yes.,  Sr.,  8 ;  Da/oovs  v.  FcMnmngj  2  J.  Ch.,  252 ;  Case 
v.  Ca^dU,  86  N.  T.,  885.) 

It  is  uiged,  on  the  part  of  the  appellants,  that  this  rule  ia 
not  applicable  to  the  present  case,  because  the  mortgaged 
premises  formed  no  part  of  the  trust  estate.  This  objection 
was  answered  by  Chancellor  Walwobth,  in  the  case  of  Van 
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J^  y.  Faft  i^^  (»  Paige,  941),  bf  flayiiig  IJtst  tiie  role  is 
ooi  oonfined  to  trjoaUes  or  oAops  who  hold  liie  legal  title  to 
the  property  to  be  tcrfd,  but  applies  imiTerBallj  to  all  who 
come  witibin  its  prinoiple,  which  is,  tibat  no  party  can  be  per- 
mitted to  pnrchane  aa  interest  in  property,  and  hold  it  for  Ub 
own  benefit,  wheie  he  has  a  duty  to  perform  in  rdation  to 
gaeh  property,  which  is  inecmsistent  with  the  character  of  a 
pmtshaser  on  his  own  aecoont.  In  tihie  case  died,  the  chaA- 
oelhu*  held  that  the  holder  in  trust  of  a  junior  mortgage  owed 
a  duty  in  case  of  the  foreclosure  of  a  prior  mortgage  on  Hie 
same  premises,  to  make  the  mortgaged  premises  produce  at 
^  sale  as  mndi  as  possiUe,  and  that  he  was  theieby  predadei 
from  becoming  a  purchaser  at  the  sale  under  the  first  m(»t-  , 
gage.  That  case  is  very  anaUgous  to  the  present  one.  It  was  /^ 
just  as  ess^tiiil  to  the  protection  of  the  trust  fund  that  the 
premises  sold  under  the  WoodmJS  mortgage  diould  bring  thehr 
Talue,  as  if  the  fund  had  be^i  secured  by  a  second  mortgage 
on  the  same  premises.  In  either  case,  to  whatever  eoctent  the 
mortgaged  premises  should  f aQ  diort;  of  producing  their  foS 
vafaie,  the  loss  would  fall  directly  on  the  trust  fund.  The  duty 
to  protect  the  trust  fund  was  the  foundation,  in  both  cases,  of 
the  duty  in  reference  to  the  premises  sold.  Identity  of  the 
security  was  not  essential.  We  have  examined  the  recent  case 
of  SiM&y  V.  BioMey  (Law  Bep.,  1  Ch.  Div.,  190),  but  do  not 
find  in  it  any  thing  which  changes  our  view  of  the  present 
case. 

The  argument  that  the  defendants  benefited  tiie  sale  by 
heeoming  biddeie  is  oat  which  might  be  used  in  every  case 
where  a  trastee  bids  at  a  sale  of  property  to  which  his  trust 
zdates.  It  has  be^i  so  often  used  anrtl  so  often  refuted  that 
it  is  not  necessary  to  ccmsider  it  here. 

The  provision  in  the  decree  of  foreclosure,  that  any  of  the 
parties  to  the  action  might  become  purchasers  at  the  sale,^  ib 
no  protection  to  the  purchaser  in  a  case  Hke  the  present, 
neither  can  the  confirmation  of  the  sale  have  any  such  effect. 
The  rights  and  equities  of  the  plaintiff,  as  between  her  and 
bor  trustees,  were  ia  no  form  or  manner  before  the  court,  or 
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involved  in  the  aotion ;  nor  is  it  tlid  pVLfpoi^  of  the  ordik&r^ 
poravifiion  allawitig  anj  party  to  th^'  action'  to  p^vchttle,  to 
aSect  equities  which  may  exist  between  the  purchase  and  anj 
<Hlher  person  foi*  whbse  benefit  t^  pnrehase  may  be  deemed 
fee  hare  been  made.  9ii^  a  prorisiony  in  fordcleenre  casee,  is 
usually  insertdd*  for  the  pnrpose  of  remcrring  any  dotrbt  as  to 
the  righ4  ct  the  eompkinant,  wlfeo*  conducts  the  suit  add  the 
sale,  to  become  the  purchaser.  If  tiie  pttpohaser,'  though  a 
pferty  to  tbto  adadn,  is*aotinj^  in  a  fiduciary  capaeity  arising  out- 
side of  the  relation  of  mortgagor  and  mortgagee,  his  liabililrf 
to  his  cestui  que  trust  cannot  be  affected  by  shdi  a  prorision, 
nor  by  the  order  confirming  the  sale.  {OeUlatin  y.  Curminff' 
hamj  8  Cow,,  877,  381 ;  Torre^  v.  B^mk  of  OrieanSj  9  Paige, 
661 ;  Conffer  y.  Jiingj  11  Barb.,  356.) 

The  deoreeof  the  suirogbte,  settiymg.tibeabcoimtstif  the  exfeo- 
ntors  is  not  a  bar  to  this  action.  Sa&r  as  their  accounts  as  execu- 
tors are  concerned,  it  is  conclusive  only  so  far  as  declared  by 
file  statQte.  (S'R  S.,  94,  §^  66.)  Sb  far  as  tfaeii'  accounts  as 
trostides  are  concerned,  it  is  condnsivd  only  as  to  the  matters 
embraced  in  the  accounts,  or  litigated  or  determined  on  the 
settlement.  (Id.,  §  66,  as  amended  by  Laws  of  1866,  chap. 
115.)  The  right  of  the  plaintiff  to  the*  benefit  of  the  purchase,^ 
made  by  the  executors  at  the'foi^Ioeure  sale,  and  to  h&ve  a 
trust  declared  in  her  favor  in  the  premises  purchased,  was  not 
embraced,  nor  was  it  litigated  or  determined  on  the  account-' 
ing,  nor  were  the  proper  parties  before  the  surrogate,  to  have 
enabled  him  to  adjudicate  upon  it,  even  if  he  had  had  the 
power  so  to  do.  He,  however,  had  no  jurisdiction  to  decla^re 
a  trust ;  all  that  he  could  do  was  to  settio  the  aooounts  of  the 
trusts  created  by  the  will. 

The  defendant  Jerauld  daims  thai  the  purchase  should  not 
be  disturbed,  so  far  as  his  interest  is  concerned,  he  not  being 
cdther  executor  or  trustee.  But  he  was  the  partner  of  Whitney 
andTrott  at  thetimeof  the  sale,  and  oogniamt  of  all  the  f atta 
and  of  the  rights  and  equities  of  the  i^intUl  He,  thetefere, 
stands  in  no  better  position  than  the  trustees  with  whom  he 
Was  associated  in  the  purchase,  but  is  affected  with  whatever 
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legal  diflability  attadxed  to  them.  {Owmherland  Coal  (hi  y. 
Bqfnum  Go.y  16  Md.,  466 ;  OmnberUmd  Co.  t.  Shemum^  80 
Barb.,  563.) 

The  judgment  tnis  as  favorable  to  the  defendants  as  the 
circumstanoes  of  the  case  would  permit,  and  we  see  no  reason 
to  disturb  it  It  shonld,  therefore,  be  affirmed  for  the  amomit 
agreed  upon  by  the  stipulation  of  the  parties,  dated'  April  13, 
1876,  with  interest  and  costs. 

All  concur,  except  Chubch,  Ch.  J.,  not  voting ;  Mn«T,icBy  J., 
absent. 

Judgment  affirmed. 


IsAAo  MiLLBB,  Respondent,  v.  Johk  S.  Basses  et  aL, 

130  ml  Appellants. 
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to  purchase  worthless  property,  it  is  not  necessaxy  to  show  a  return  or 
offer  to  return  the  property.  The  action  is  ex  deUeto,  and  not  upon  con- 
tract, and  an  arennent  in  the  complaint  of  an  offer  to  return  may  be 
disregarded* 

If  the  action  be  brought  on  the  promise  implied  against  a  fraudulent 
vendor,  that  he  will  restore  the  consideration  paid  by  the  vendee  upon 
his  electing  to  rescind  the  contract,  plaintiff  is  bound  to  aver  and  prove 
a  return  or  offer  to  return  the  property  upon  discovery  of  the  fraud. 

Where  the  copy  of  pleadings,  furnished  the  court  upon  trial,  contains  a 
reply  to  a  counter-claim  set  up  in  the  answer,  it  is  within  the  discretion 
of  the  court  whether  to  receive  proof  that  no  reply  was,  in  fact,  served 
or  to  leave  defendant  to  his  remedy  by  motion  after  trial,  and  its  deter- 
mination  is  not  reviewable  here. 

A  corporation  was  organized  under  the  general  manufacturing  law  for  the 
purpose,  as  stated  in  its  charter,  of  dealing  in  patent-rights  and  the 
manufacture  and  sale  of  patented  articles.  Defendant  B.  was  president, 
and  defendant  8.  secretary,  and  both  took  an  active  part  in  the  oi|pui- 
ization.  They,  with  the  other  promoters  of  the  company,  had  purchased 
for  $8,500  an  interest  in  a  "patent  hay-loader,''  giving  their  notes  for 
most  of  the  purchase-money.  The  scheme  to  organise  the  company 
was  set  on  foot  to  realise  means  to  relieve  themselves  from  liabDi^ 
thereon  and  to  secure  advances.  The  interest  in  said  patent  was  con- 
veyed to  the  company,  and  was  the  only  property  held  by  it  to  represent 
its  nominal  capital  of  9<)5,000.    To  promote  the  sale  of  stock,  and  give 
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credit  to  the  enterpriie,  various  prominent  men  were  solicited  and 
induced  to  subscribe  for  stock*  giving  their  notes  therefor  upon  a  secret 
agreement,  which  was  carried  out,  that  the  notes  should  be  given  up 
without  ^yment  Plaintiff  was  induced  to  subscribe  for  $500  of  the 
'  stock,  giving  his  note  therefor,  payable  to  defendants  or  bearer,  upon 
representations  of  defendant  B,  that  the  invention  was  of  great  value, 
.  accompanied  by  a  statement  of  the  names  of  the  stodKholders;  B.  includ- 
ing in  the  list  the  names,  of  those  who  had  subscribed  under  the  secret 
agreement  The  negotiations  were  had  in  the  office  of  defendant  S., 
used  as  the  office  of  the  company;  he  was  in  another  room  at  the  time. 
Stock  was  also  sold  to  others  upon  similar  representations,  and  enough 
was  realized  from  sales  to  pay  the  advances  and  liabilities  of  the  original 
purchasers  of  the  patent  PhuntifTsnote  was  sold  before  maturity,  and 
plaintiff  paid  the  same.  In  an  action  to  recover  damages  for  fraud, 
the  evidence  tended  to  show  that  the  patent  was  of  no  value.  Hdd, 
that  the  evidence  was  sufficient  to  sustain  the  action,  as  the  representa- 
tion of  the  value  of  the  invention  was  accompanied  with  a  false  repre- 
sentation of  an  extrinsic  fact,  caloulated  to,  and  which  did,  put  plaintiff 
off  his  guard,  and  induced  him  to  give  credit  to  the  statement  of  value. 

Also,  held,  that  the  representations  so  made  by  B.  were  properly  received 
in  evidence  as  against  S.,  the  evidence  showing  that  he  knew,  from  its 
inception,  of  the  scheme  for  securing  fictitious  subscriptions,  and  that 
he  accepted  the  benefits  resulting  from  the  fraud. 

This  evidence  was  received  before  the  connection  of  S.  with  the  company 
had  been  shown;  it  was  not  offered  or  received  to  show  him  a  party  to 
the  fraud.  Hdd,  no  error,  as  the  order  of  proof  was  within  the  discre- 
tion of  the  court. 

Also,  hM,  that  evidence  of  representations  made  l^  defendants  to  others 
of  a  similar  character  with  those  made  to  plaintiff,  and  made  about  the 
same  time  under  similar  circumstances,  was  competent. 

The  court  charged  that  the  rule  of  damages  was  the  difference  between 
the  value  of  the  stock  as  represented  and  as  It  was,  but  refused  to 
chaige  that  no  recovery  could  be  had  because  no  proof  of  difference  in 
value  had  been  given.  HM,  no  error ;  that  the  value  of  the  stock  depended 
upon  the  value  of  the  invention,  as  the  company  had  no  other  prop- 
erty; and  that  from  the  representation  that  the  invention  was  a  valuable 
one  the  jury  had  a  right  to  assume,  as  against  defendants,  that  if  the 
representation  had  been  true  tiie  stock  would  have  been  worth  what 
plaintiff  paid. 

The  court  having  charged  in  substance  that  the  Jury  must  be  satisfied 
from  the  evidence  that  defendants  were  guilty  of  the  fraud  charged 
before  a  verdict  could  be  found  against  them,  was  requested  by 
defendants'  counsel  to  charge  that  they  must  be  satisfied  by  clear  and 
substantial  proof.    BM,  no  errOr. 


(Argued  June  3, 1876;  decided  September  19,  1876.) 
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Appsax.  from  judgment  of  the  Gt^ieml  Term  of  the  Suptvme 
Court  m  the  third  jtidieiai  departdient  in  fmtcfr  of  plidntiffi^ 
entered  upon  an  order  denying  a  motion  for  a  neW  trial  and 
directing  judgment  oh  a  verdict.  (Memorandum  oi  deoieion 
below,  4  Hun,  802.) 

This  action  was  brought  to  reooTdr  damagite  Bttttained  in  the 
purchase  of  certain  stock  by  plaintiff  of  defendants,  whidi 
{Purchase  was  alleged  to  have  been  induced  by  fraudulent 
representations  on  the  part  of  defendaats. 

The  complaint  alleged,  in  BobetHnee^  that  defandants  f&b^ 
and  fraudulently  rrfprt^tatrf  that  they  had  organize  a  com- 
pany  under  the  name  of  the  TTnion  Patent  Kight  Company,  <tf 
which  defendant  Barber  was  president  and  the  defendant 
S<^ermerhom  was  secretary,  which  owned  the  right  to  sell  in 
certdn  specified  c5nnties'  a  patent  right  for  ah  invtsntioki 
known  as  "  the  hay-loading  pitchfork,'*  which  wais  purchased 
cheap  and  was  very  valuable ;  that  various  individuals  named 
and  well  known  to  plaintiff  as  men  of  dMuraeter  and  peouniaiy 
responsibility  had  titken'  shares^  giving  their  notes  therefdi'; 
that,  relying  on  sndh  statenieuts  and  representations,  plaintiff 
subscribed  for  one  share  of  the  stock,  giving  his  note  for  its 
nominal  par  value,  to  wit,  $500,  payable  to  the  defendants  or 
bearer,  which  note  was  ti«nslerred  tOdkf^imaJtde  holder^  before 
maturity,  and  plaintiff  was  compdled*  to,'  and  did,  pajr  the 
same ;  that  defendants,  for  the  purpose  of  cheating  and  defraud- 
ing plaintiff  and  others,  had  devised  and  carried  out  the 
scheme  of  organizing*  said  company,  and  had  pirooured  various 
individuals,  whose  names  ^^re$  mentioned  as  aforesaid,  to 
become  apparent  stockholders  and  to  give  their  promissory 
'  notes  for  stock  under  the  secret  agreement  that  said  notes 
were  not  to  be  paid,  but  were  to  be*  given  up  after  being  used 
to  induce  others  to  purchase  stock,  which  notes  were  subset 
quently  given  up,  and  that  the  stock  of  said  company  and 
said  patent  and  invention  were  utterly  worthless.  The  com- 
plaint also  alleged  that  upon  tbe  discovery  of  the  fraud  pkiA- 
tiff  tendered  back  the  certificate  <ff  stodc  reef^iviefd  by  him?  atid 
demanded  the  amount  of  money  paid  by  him  upon  the  nota 
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The  defendantBanswdredseparately.  The  defendant  Barber's 
answer  set  np  a  connter-chiiin  for  more  than  the  amonnt  of 
pkintifPs  claim  alleged  to  have  arisen  oat  of  another  contract 
subsequent  to  the  sale  in  question. 

On  the  opening  of  the  case  on  the  trial,  defendant  Barber 
asked  the  court  to  direct  a  verdict  for  him  on  the  ground 
that  no  reply  had  been  served  to  the  counter-claim.  The 
copy  pleadings  furnished  to  the  court  contained  a  reply. 
Barber  offered  to  prove  that  in  fact  no  reply  was  served* 
The  court  refused  the  offer,  holding  that  if  no  reply  was 
in  fact  served,  defendant  must  seek  his  remedy  by  motion 
after  judgment. 

Plaintiff  proved  the  facts  substantially  as  alleged  in  the 
complaint,  except  the  alleged  offer  to  return  the  stock,  which 
was  not  proved.  Proof  was  offered  and  received,  under 
objection  and  exception,  as  to  the  alleged  representations 
before  any  proof  of  the  organization  of  the  company.  It 
appeared  that  the  representations  were  made  by  Barber, 
Schermerhom  not  being  present.  The  conversation  was  had 
in  a  back  room  in  Schermerhom's  office,  he  being  in  the 
front  room.  This  office  was  used  as  the  office  of  the  company. 
Evidence 'as  to  the  conversation  with  Barber  was  objected  to 
as  against  Schermerhom ;  the  court  overruled  the  objection. 
After  the  conversation  with  Barber,  plaintiff  went  into  the 
other  room  where  Schermerhom  was,  who  asked  him  if  he 
had  any  of  the  stock,  plaintiff  answered  that  he  had  not,  that  he 
hadn't  the  money  to  pay.  Schermerhom  replied,  in  substance 
that  he  would  have  to  pay  no  money,  but  dmply  to  give  a 
note,  and  before  it  became  due  the  dividends  would  pay  it,  and 
told  of  some  persons  who  had  subscribed — naming  some  who 
had  subscribed  under  the  secret  arrangement.  Plaintiff  went 
back  into  the  other  room,  and,  after  some  further  conversation 
with  Barber,  subscribed,  gave  his  note,  and  took  a  certificate 
signed  by  Barber,  as  president,  and  Schermerhom,  as  secre- 
tary of  the  company.  It  appeared  that  the  interest  in  the 
patent-right  was  purchased  by  defendants  and  others  for 
$8,700,  they  paying  a  small  portion  in  money,  and  giving  their 
SicKBLS.— Vol.  XXL        11 
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notes  for  the  residue.  That  the  company  was  organized  under 
the  general  manufactnring  law,  the  patent-right  transferred 
to  it,  and  that  it  had  no  other  property  of  any  kind ;  its  nom 
inal  capital  was  $35,000,  divided  into  shares  of  $500  eadL 
The  object  of  the  scheme  was  to  enable  its  projectors  to 
realize  enough  to  pay  what  they  had  advanced,  and  the 
amount  of  their  notes,  out  of  bona  fide  subscribers. 

The  only  testimony  on  the  subject  of  damages  was  evidence 
tending  to  show  that  the  invention  was  worthless. 

Plaintiff  was  permitted  to  prove,  under  objection  and  excep- 
tion, that  representations,  similar  to  those  made  to  him,  were, 
at  or  about  the  same  time,  made  by  defendants  to  other  per- 
BonB  for  the  pm^  of  induchig  them  to  subecribe  forL 
take  stock. 

The  defendants'  counsel  requested  the  court  to  charge,  among 
other  things,  that  unless  the  plaintiff  is  in  a  position  to  ask  a 
rescission  of  the  contract,  then  he  cannot  recover  under  the 
complaint  in  this  case  for  the  fraud,  as  no  proof  has  been 
given  as  to  the  difference  between  the  value  of  the  stocky  as 
represented,  and  as  it  in  fact  was.  The  court  refused  so  to 
charge,  and  defendants'  counsel  excepted. 

Said  counsel  asked  the  court  to  charge,  that  the  rule  of  law 
in  regard  to  damages  is  the  difference  between  the  value  of 
stock  as  it  was  represented  to  be,  and  as  it  was  in  fact.  The 
court  so  charged. 

The  defendants'  counsel  then  requested  the  court  to  charge 
that  no  evidence  has  been  given  as  to  the  difference  in  the 
value  of  the  stock.  The  court  declined  so  to  charge,  stating 
that  some  evidence  has  been  given  bearing  upon  that  question, 
to  which  defendants  duly  excepted. 

The  court  having  charged  in  substance,  that  the  jury  must 
be  satisfied  from  the  evidence,  that  defendants  were  guilty  of 
the  fraud  charged  before  they  could  find  a  verdict  against 
them ;  was  requested  to  charge :  "  That  the  jury  must  be 
satisfied  the  plaintiff  has  made  out  his  cause  of  action  by 
clear  and  substantial  evidence,"  to  which  the  court  replied : 
"  I  do  not  charge  that  proposition  in  the  language  expressed ; 
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t  only  chai^  yon  that  yon  mnst  be  satisfied  by  the  evidence 
in  the  ease  that  the  plaintiff  has  proved  his  cause  of  action. 
That  the  evidence  establishes  his  cause  of  action,  in  order  to 
entitle  him  to  recover,  I  decline  to  say ;  it  must  be  in  cleai 
and  substantial  evidence."  To  the  refa^d  to  charge  said  coun- 
sel duly  excepted. 

M.  M,  Waters  for  the  appellants.  The  court  erred  in  hold- 
ing that  this  action  was  for  fraud.  (52  Barb.,  570 ;  66  N.  Y., 
87 ;  59  id.,  156 ;  51  id.,  108 ;  50  id.,  1 ;  51  id.,  27.)  Plaintiff 
was  bound  to  establish,  by  at  les^t  prima  fade  evidence,  the 
common  intent  or  unlawful  design,  before  proving  the  acts 
and  declarations  of  defendant  Barber  against  defendant  Scher- 
merhom.  (33  Barb.,  165;  39  id.,  403;  40  K  T.,  221;  4 
Lans.,  214^  228.)  It  was  competent  to  show  representations 
similar  to  those  made  by  defendants  to  plaintiff  at  about  the 
same  time.  (1  Hun,  344 ;  11  How.,  242 ;  51  Barb.,  1 16 ;  2  Eob., 
500 ;  4  Abb.  [N.  S.],  431 ;  9  id.,  357 ;  5  Bosw.,  344 ;  4  Lans.,  214 ; 
47  Barb.,  404 ;  1  Greenl.  Ev.,  §§  51-53.)  The  representations 
as  to  value  averred  in  the  complaint  were  not  sufficient  to  con- 
stitute a  cause  of  action.  (51  K  Y.,  27 ;  56  id.,  83.)  With- 
out proof  as  to  the  difference  between  the  value  of  the  stock 
as  represented,  and  as  it  in  fact  was,  plaintiff  was  not  entitled 
to  recover  under  the  complaint  for  fraud.  (55  Barb.,  615 ;  52 
id.,  570;  6  Bob.,  502;  51  N.  Y.,  108;  50  id.,  4,  5;  52  id., 
570;  53  id.,  307,  316.)  The  court  erred  in  holding  that  a 
reply  had  been  served.  (15  N.  Y.,  425 ;  17  id.,  227 ;  28  id., 
438;  7  id,,  476;  11  How.,  11,  24;  22  How.,  104;  52  Barb., 
570 ;  6  Kob.,  502.) 

Oeo.  N.  Kemiedy  for  the  respondent  The  allegations  in 
the  answer  did  not  contain  facts  sufficient  to  constitute  a 
counter-claim.  (37  K  Y.,  409 ;  4  Tr.  Apps.,  332 ;  5  Dyer, 
332 ;  5  Bosw.,  648.)  The  alleged  counter-claim  did  not  grow 
out  of  the  transaction  or  form  a  part  of  it,  but  was  predicated 
upon  a  subsequent  arrangement,  and  was  not  the  subject  of  a 
counter-claim.  (Charnhere  v.  LewU^  11  Abb.,  210 ;  PaMerson 
V.  Eicharda,  22  Barb.,  143, 327 ;  37  K  Y.,  402 ;  Code,  §  150.) 
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Andrews,  J.  The  objectioii  was  taken  on  the  trial,  that 
the  plaintiff  could  not  mountain  the  acticm,  for  the  reason  that 
he  did  not  return  or  offer  to  retnm  to  the  defendants  the 
certificates  of  stock  in  the  "  Union  Patent  Right  Oompay," 
issued  to  him  on  his  subscription  to  the  capital  stock,  within 
a  reasonable  time  after  the  discovery  of  the  alleged  £raud. 

The  validity  of  this  objection  depends  on  the  character  of 
the  action.  The  complaint  contains  all  the  all^ations  essential 
in  an  action  for  deceit  in  inducing  the  plaintiff  by  fraudulent 
representations  to  purchase  a  worthless  stock.  The  scienter  was 
sufficiently  averred.  (26  N.  T.,  244.)  The  summons  was  for 
relief  and  judgment  was  demanded  for  the  damages  sustained 
by  the  plaintiff.  The  action  was  ex  delicto  and  not  upon  contract 
The  form  of  the  summons  and  the  demand  for  relief  in  connec- 
tion with  the  allegations  of  the  fraud  characterize  it.  If  the 
action  had  been  brought  upon  the  promise  which  the  law  implies 
against  a  fraudulent  vendor  of  real  or  personal  property  to 
restore  the  consideration  paid  by  the  vendee  upon  his  electing 
to  rescind  the  contract,  then  the  plaintiff  would  have  been  bound 
to  aver  and  prove  that  upon  discovery  of  the  fraud  he  had 
returned  or  offered  to  return  what  he  had  received  upon  it 
But  an  action  for  damages  for  the  deceit  is  brought  consist- 
ently with  an  affirmance  of  the  contract  of  sale,  and  the 
judge  properly  held  on  the  trial,  that  the  averment  in  the 
complaint  of  an  offer  to  return  the  certificate  might  be  disre- 
garded as  surplusage.    [HvhbeH  v.  Meigs,  50  N.  T.,  487.) 

The  answer  of  the  defendant  Barber  contains  a  counter- 
claim, arising  out  of  an  alleged  contract  between  the  plaintiff 
and  Barber,  made  subsequent  to  the  sale  of  the  stock.  The 
copy  of  the  pleadings  furnished  to  the  court  by  the  plaintiff 
contained  a  reply  denying  the  alleged  counter-claim.  The 
defendant  Barber  thereupon  offered  to  prove  that  in  fact  no 
reply  had  been  served,  as  was  claimed  by  the  plaintiff.  The 
judge  refused  to  hear  the  proof  and  ruled  that  the  case 
should  proceed  upon  the  pleadings  furnished,  leaving  the 
defendant  to  his  remedy  by  motion  after  the  triaL  This  was 
the  former  practice  in  respect  to  the  nisi  jpritts  record  {Wood 
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▼.  Buddeyy  13  J,  R,  486),  and  it  was,  we  think,  within  the 
discretion  of  the  judge  to  refose  to  enter  into  this  collateral 
ifisne  at  that  stage  of  the  proceedings.  Moreover,  the  facts 
npon  which  the  alleged  connter-claim  arose  were  shown  upon 
the  trial,  and  they  were  insufficient  to  establish  a  counter-claim 
in  the  action^ 

In  order  to  understand  the  force  of  objections  taken  on 
the  trial  bj  the  defendants  to  the '  admission  of  evidence, 
it  is  proper  to  refer  to  the  general  features  of  the  case  as 
disclosed  bj  the  testimony.  The  ^^  Union  Patent  Bight 
Company"  was  a  corporation  organized  under  the  general 
law  for  the  formation  of  manufacturing  and  other  corpo- 
rations, passed  February  17, 184:8.  The  certificate  was  dated 
December  23, 1866,  and  was  filed  in  the  office  of  the  secre- 
tary of  State,  Januaiy  13,  1866.  The  object  of  the  corpo- 
ration stated  in  the  certificate,  was  the  dealing  in  patent 
rights  and  the  manufacture  and  sale  of  patented  articles. 
The  capital  stock  was  fixed  at  $35,000,  divided  into  shares 
of  $500,  each.  The  defendants  and  five  other  persons  were 
named  as  trustees  for  the  first  year.  The  defendants  Barber 
and  Schermerhom  were  elected  respectively  president  and 
secretary  of  the  company,  and  the  salary  of  the  former 
was  fixed  at  $500  a  month.  Both  of  the  defendants  took 
an  active  part  in  the  organization  of  the  company,  and  the 
office  of  die  defendant  Schermerhom  was  also  for  a  con- 
siderable time  the  office  of  the  company.  The  promoters  of 
the  company  shortly  before  it  was  oiganized,  had  purchased 
for  the  sum  of  $8,500,  an  interest  in  a  patent  ^^  hay-loader," 
^nd  had  given  their  notes  for  the  principal  part  of  the  pui^ 
dhase-money.  These  notes  were  outstanding,  and  the  scheme 
was  set  on  foot  to  organize  a  corporation  on  the  basis  of  this 
property,  and  by  sales  of  stock  to  realize  the  means  for  the 
payment  of  their  liabilities  and  to  secure  themselves  for  their 
advances.  The  interest  in  the  patent  was  conveyed  by  the 
owners  to  the  company  soon  after  its  organization,  and  was 
the  only  property  which  the  company  had  to  represent  its 
nominal  capital  of  $35,000.    Both  defendants  were  interested 
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in  the  original  purchaae  of  the  patent  and  both  were  to  be 
benefited  by  sales  of  stock.  In  <»-der  to  promote  the  sale  of 
stock  yarions  individnals  of  prominence  in  the  commnnity 
were  solicited  to  subscribe  for  stoek  and  give  their  notes 
for  the  amount  of  their  snbscriptions  so  as  to  give  credit 
to  the  enterprise,  upon  the  secret  agreement,  however,  that 
the  notes  should  be  given  up  after  a  short  time  without  pay- 
ment. In  several  instances  subscriptions  were  made  and  notes 
were  given  upon  this  understanding,  which  were  subsequentlj 
surrendered  in  pursuance  of  it  to  the  makers.  These  sub- 
scribers neither  received  the  stock  or  paid  their  subscriptions. 
The  plaintiff  subscribed  for  one  share  of  the  stock  and  gave 
his  note  for  the  full  par  or  nominal  value  of  the  share.  But  he 
was  not  one  of  the  persons  with  whom  the  agreement  referred 
to  was  made.  His  note  was  payable  to  the  defendants  or  to 
one  of  them,  and  was  transferred  before  maturity  in  part  pay- 
ment of  notes  given  by  the  defendants  and  others  to  the  patentee 
on  the  original  purchase,  and  he  was  subsequently  compelled  to 
pay  it.  The  negotiation  with  the  plaintiff  which  resulted  in  Lis 
subscription  to  the  stock  was  conducted  by  the  defendant  Barber 
in  the  back  office  of  the  defendant  Schermerhom,  who  at  the 
time  was  in  the  front  office  and  did  not  hear  the  convocation. 
The  invention  was  represented  by  Barber  to  be  of  great  valua 
He  mentioned  the  names  of  the  persons  who  had  taken  stock 
in  the  company,  and  these  were  persons  who  had  allowed 
their  names  to  be  used  and  had  given  their  notes  to  aid  the 
enterprise,  but  who  never  took,  and  were  never  expected  to 
take,  stock  in  the  company.  Stock  was  sold  to  other  parties 
under  similar  circumstances,  and  upon  similar  representations. 
Enough  was  realized  from  the  sales  to  pay  the  advances  and 
liabilities  of  the  original  purchasers  of  the  patent.  Some 
effort  was  made  to  introduce  and  sell  the  right  to  use  the 
invention,  but  after  a  short  time  they  were  discontinued.  No 
dividends  were  ever  earned  or  paid  by  the  company  and  there 
was  evidence  tending  to  show  that  the  inventicNn  was  of  no 
value. 
It  cannot  be  doubtful  that  an  action  lies  for  the  fraud 
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practiced  upon  the  plaintiff.  The  representation  of  the  value 
of  the  invention  was  connected  with  a  false  representation  of 
an  extrinsic  fact  calculated  to  impose  upon  the  plaintiff,  tc 
put  him  off  his  guard  and  to  induce  him  to  give  credit  to  the 
representation  of  value.  It  had  the  effect  it  was  designed  to 
have.  He  relied  in  taking  the  stock  in  part  upon  the  sup- 
posed judgment  of  other  persons  who,  as  he  was  falsely 
informed,  had  taken  stock  in  the  company. 

It  is  earnestly  insisted  in  behalf  of  the  defendant  Schermer- 
hom  that  the  evidence  is  insufficient  to  connect  him  with  the 
fraud.  It  is  true  that  he  made  no  direct  representations  to  the 
plaintiff.  But  the  evidence  warrants  the  conclusion  that  he 
knew  from  its  inception  of  the  scheme  for  securing  fictitious 
subscriptions  in  aid  of  the  sale  of  the  stock  and  that  he 
accepted  the  benefits  resulting  from  the  fraud. 

The  judge  permitted  the  declarations  made  by  the  defend- 
ant Barber  during  his  negotiation  with  the  plaintiff  for  the 
sale  of  the  stock  to  be  given  in  evidence  as  against  the 
defendant  Schermerhom  before  his  connection  with  the  com- 
pany had  been  shown.  The  evidence  was  competent  as  against 
Barber.  It  became  competent  as  against  Schermerhom,  when 
by  the  facts  subsequently  proven  his  connection  with  the 
fraud  was  prima  facie  shown.  The  declarations  of  Barber 
were  not  competent  to  show  that  Schermerhom  was  a  party  to 
the  fraud,  nor  were  they  admitted  for  that  purpose.  But 
when  evidence  sufficient  to  submit  to  the  jury  had  been  given 
tending  to  show  that  the  defendants  were  jointly  engaged  in 
a  common  scheme  to  defraud  the  plaintiff  and  others  t^e  acts 
and  declarations  of  Barber  in  furtherance  of  the  common 
design  were  admissible  against  both.  The  order  of  proof  is 
in  general  a  matter  of  discretion,  and  we  are  of  opinion  that 
no  legal  error  was  committed  in  allowing  the  declarations  of 
Barber  to  be  given  in  evidence,  as  against  his  co-defendant 
beiore  proof  of  his  connectioii  with  the  conspiracy  had  been 
made.  If  the  proof  subsequently  given  had  failed  to 
connect  Schermerhom  with  the  fraud,  it  would  have  been  the 
duty  of  the  court  to  have  instructed  the  jury  to  disregard  them 
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in  considering  his  liability.  (1  GreenL  Et.,  §  111 ;  Tke 
People  V.  PcMrUhy  4  Den.,  153 ;  Sweet  t.  BodgerSy  6  T.  R., 
118  ;  Page  v.  Parker,  40  K  H.,  62.) 

The  plaintiff  was  permitted  to  prove  representations  made 
bj  the  defendants  to  other  persons,  at  or  near  the  same  time, 
and  of  a  similar  character  as  those  made  to  the  plaintiff,  and 
nnder  similar  circumstances.  This  was  competent  npon  the 
question  of  fiaadnlent  intent.  {Ccmf  y.  HougJdalmgj  1  Hill, 
811 ;  HaU  v.  Naylar,  18  K  T.,  588.) 

The  court,  in  accordance  with  the  request  of  the  defendant, 
instructed  the  jury  that  the  rule  of  damages  was  the  differ- 
ence between  the  value  of  the  stock  as  it  was  represented  to 
be  and  as  it  was  in  fact,  and  refused  to  change  that  no  recoveiy 
could  be  had  because  no  proof  of  difference  in  value  had  been 
given.  The  value  of  the  stock  depended  upon  the  value  of 
the  invention.  The  company  had  no  other  property.  The 
jury  were  authorized  to  find  that  the  invention  was  without 
value,  and  from  this  fact  that  the  stock  was  valueless,  also. 
The  defendant  represented  that  the  invention  was  a  valua- 
ble one ;  and  as  against  the  defendant,  the  jury  could  assume 
that  if  the  representations  had  been  true  the  stock  would  have 
been  worth  what  the  plaintiff  paid  for  it.  {Page  v.  Parker^ 
40  N.  H.,  47.)  The  court  properly  refused  to  charge  as 
requested. 

The  court  having  charged  in  substance  that  the  jury  must 
be  satisfied  from  the  evidence  that  the  defendants  were  guilty 
of  the  fraud  chai^d,  before  they  could  find  a  verdict  against 
them,  was  then  asked  to  charge  that  the  juiy  must  be  satisfied 
by  clear  and  substantial  proof.  The  charge  as  made  stated 
the  correct  rule  of  law  upon  the  subject,  and  the  court  was 
not  bound  to  charge  in  the  words  used  by  the  defendants. 

There  are  many  exceptions  to  evidence,  and  to  the  chaige, 
not  here  noticed ;  we  have  examined  them,  and  are  of  opinion 
that  none  of  them  are  well  taken. 

The  judgment  of  the  General  Term  should  be  aflSrmed. 

All  concur ;  Milleb,  J.,  absent. 

Judgment  affirmed. 
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The  question  whether  the  use  for  which  private  property  is  sought  to  be      66  669 
taken,  under  and  by  the  exerdse  of  the  right  of  eminent  domain,  is    ^^^  ^^ 
public  or  private,  is  a  Judicial  one,  to  be  determined  by  the  courts;  the 
grant  by  the  legislature  of  the  right  to  take,  is  not  conclusive  evidence 
that  the  use  is  a  public  one. 

The  use  of  lands  for  the  purposes  of  rural  cemetery  associations,  incor- 
porated under  the  general  law  (chap.  188,  Laws  of  1847,  as  amended  by 
chap.  280,  Laws  of  1862,  and  chap.  2i6,  Laws  of  1874),  is  private,  not 
public. 

The  provision,  therefore,  of  the  act  of  1878  (chap.  452,  Laws  of  1878), 
authorizing  the  taking  of  lands  for  the  purposes  of  such  an  associa- 
tion, by  proceeding  in  inaitum,  is  unconstitutional  and  void. 

In  re  DeafuMe  CemeUry  AuoeiaUon  (6  Hun,  482)  reversed. 

(Submitted  June^a,  1876;  decided  September  19, 1876.) 

Appeal  by  Isaac  0.  Miller  and  wife,  from  an  order  of  the 
General  Term  of  the  Supreme  Conrt  in  the  fourth  judicial 
department,  affirming  an  order  of  Special  Term  confirming 
the  report  of  a  referee  and  appointing  commissioners  to  appraise 
the  compensation  to  be  paid  appellants  for  certain  lands  pro- 
posed to  be  taken  by  the  petitioner,  for  the  purposes  of  its 
incorporation.    (Reported  below,  5  Hun,  482.) 

The  facts  sufficiently  appear  in  the  opinion. 

O.  S.  Williams  for  the  appellants.  The  statutes  under 
which  these  proceedings  were  taken  are  unconstitutional  and 
void.  (Const.,  art.  1,  §  6 ;  Vose  v.  Cockroftj  44  N.  T.,  415  ; 
DeUmey  v.  Brett^  51  id.,  78 ;  2  Kent^s  Com.,  339,  340,  and 
notes  [6th  ed.] ;  Tovmsend  v.  Mams  C.  and  B.  Co.,  39  N. 
T.,  174, 182 ;  B.  and  S.  B.  B.  Co.  v.  Dams,  43  id.,  144 ; 
BJdyn  Pa/rh  Com,  v.  Armstrong,  45  id.,  244 ;  In  re  Fowler, 
63  id.,  62 ;  Va/rrick  v.  Smith,  6  Paige,  137 ;  Beehnan  v.  S. 
and  S.  B.  B.  B.  Co.,  3  id.,  45 ;  Bloodgood  v.  M.  and  H.  B. 
B.  Co.,  14  Wend.,  51 ;  18  id.,  9 ;  5  Hun,  482.) 
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Dennison  (&  Everett  for  the  respondent.  The  propriety  of 
taking  private  property  for  a  pnblic  use  is  not  a  jndidal  ques- 
tion, but  one  of  political  sovereignty,  to  be  determined  by  the 
legislature.  {People  ex  rel.  Herrick  v.  Smithy  21  N.  T.,  595, 
598 ;  42  id.,  243,  244 ;  In  re  Toumsendy  89  id.,  174 ;  Blood- 
good  V.  J/,  (md  If.  H,  H.  Oo.j  18  Wend.,  9 ;  Hayfcood  v. 
JUayoTj  etc.,  3  Sold.,  324,  325  ;  Beehman  v.  4^.  amd  S.  R.  R. 
Co.,  4  Paige,  73 ;   Vwrick  v.  Smith,  5  id.,  159,  169.) 

Bapallo,  J.  This  proceeding  is  instituted  under  the  acts 
of  the  legislature  in  reference  to  acquiring  title  to  real  estate 
for  burial  purposes.  The  first  act  upon  the  subject  was  passed 
in  1869  (Laws  of  1869,  chap.  727),  and  authorized  cities  and 
villages  owning  burial  grounds  to  acquire  title  to  lands  imme- 
diately adjoining  such  grounds,  for  burial  purposes,  by  pro- 
ceedings similar  to  those  prescribed  by  the  general  railroad 
law  for  the  acquisition  of  lands  for  railroad  purposes. 

This  act  was  amended  by  the  acts  of  1870  (chapter  760), 
1873  (chapter  452),  and  1875  (chapter  206),  so  as  to  eitend  to 
incorporated  cemetery  associations.  The  present  application 
is  based  upon  the  amendment  of  1873  to  section  1,  which 
provides  as  follows : 

"  It  shall  be  lawful  for  the  common  council  of  any  city,  the 
trustees  of  any  incorporated  village  or  the  trustees  of  any 
incorporated  rural  cemetery  association  in  this  State  (although 
such  cemetery  is  disconnected  from  and  out  of  the  limits  of 
any  city  or  village)  jn  cases  where  either  such  city,  village  or 
rural  cemetery  association  needs  lands,  or  an  addition  to  what 
it  has,  for  burial  purposes,  to  purchase  or  acquire  title  to  such 
lands,"  etc.  etc. 

The  respondent  ia  a  cemetery  sBsociation,  incorporated 
under  chapter  133  of  the  Laws  of  1847.  This  act  authorizes 
the  formation  of  corporations  for  the  purpose  of  procuring 
and  holding  lands  to  be  used  exclusively  for  the  burial  of  the 
dead.  It  provides  for  the  division  of  such  lands  into  lots, 
under  the  direction  of  the  trustees,  and  the  sale  by  them  of 
such  lots  upon  such  terms  as  shall  be  agreed.    The  first  trus 
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tees  are  to  be  named  in  the  certificate  of  incorporation ;  those 
succeeding  them  are  to  be  elected  by  the  lot  owners.  B j  the 
original  act  the  lots  descend  to  the  heirs  of  the  respective 
owners,  bnt  are  inalienable  except  that  heirs  may  release  to 
each  other.  By  chapter  245  of  the  Laws  of  1874  (passed 
April  24,  1874,  after  the  present  proceedings  were  instituted, 
but  before  the  order  appealed  from  was  made)  the  lot-owners 
were  authorized,  by  leave  of  any  court  of  record  held  in  the 
county,  to  sell  their  lots,  after  the  removal  of  the  bodies 
interred  therein. 

By  the  act  of  1847  (section  7,  as  amended  by  the  act  of 
1852,  chapter  280,  section  1),  the  proceeds  of  lots  sold  by  the 
trustees,  are  to  be  applied  to  the  payment  of  the  purchase- 
money  of  the  lands  acquired  by  the  association  and  to  the 
improvement  and  embellishment  of  the  cemetery  and  inci- 
dental expenses,  and  to  no  other  purpose. 

The  question  argued  before  us  on  the  present  appeal  is, 
whether  the  acts  conferring  upon  these  rural  cemetery  asso- 
ciations the  right  of  eminent  domain  are  constitutional  and 
valid.  It  is  claimed  on  the  part  of  the  appellants  that  they 
are  invalid,  for  the  reason  that  they  assume  to  authorize  the 
taking  of  private  property  for  uses  which  are  not  public,  but  are 
private.  The  respondent  maintains,  first,  that  the  legislature 
is  the  sole  judge  of  the  propriety  of  granting  the  right  of 
eminent  domain,  and  thus  the  courts  cannot  review  its  action; 
and  secondly,  that  the  use  for  which  the  lands  in  question  are 
sought  to  be  taken  is,  in  fact,  a  public  use. 

The  first  point  taken  by  the  respondent  has  been  too  often 
considered  by  the  courts  to  render  discussion  necessary.  The 
right  of  taking  the  property  of  an  individual  without  his  con- 
sent is  confined  to  those  cases  where  the  property  is  required 
for  public  use.  Private  property  cannot  be  taken  for  private 
use  even  on  making  compensation.  {Taylor  v.  Porter^  4  £011, 
140,  and  cases  cited ;  Embury  v.  Conner^  3  N.  Y.,  511.)  In 
both  of  these  cases  as  well  as  in  those  referred  to  therein, 
the  question  whether  the  use  for  which  the  property  was 
taken  was  public  or  private,  was  treated  as  a  judicial  question 
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and  discussed  and  passed  npon  by  the  oonrts ;  and  the  same 
question  has  repeatedly  been  entertained  in  the  nomeroiis 
cases  in  the  courts  of  this  and  our  sister  States  in  respect  to 
granting  the  right  of  eminent  domain  to  railroad  corporationg 
and  authorizing  the  issue  of  town  bonds  for  their  benefit. 

The  cases  cited  by  the  counsel  for  the  respondent.  People 
T.  Herrick  (21  N.  Y.,  695) ;  Beekmwn,  v.  Swratoga  and  S.  R. 
R.  Co.  (3  Paige,  78) ;  Vwriok  v.  Smith  (5  id.,  159) ;  Bloodr 
good  v.  Mohawk^  etc.^  RanJ/road  Co.  (18  Wend.,  9) ;  Haywood 
V.  The  Mayor,  etc.  (3  Seld.,  324) ;  Matter  of  Toum9end{89I[. 
Y.,  174) ;  Brooklyn  Park  Com.  v.  Armstrong  (45  id.,  243) ; 
App.  of  Fowler  (53  id.,  62),  do  not  establish  the  proposition 
that  the  grant  by  the  legislature  of  the  right  to  take  property 
of  an  individual,  without  his  consent,  on  making  compensa- 
tion, is  conclusive  evidence  that  the  use  for  which  it  is  to  be 
taken  is  a  public  use.  Nor  do  they  dispute  the  power  and 
duty  of  the  courts  to  determine  whether  the  use  is  public  or 
private,  for  the  purpose  of  ascertaining  whether  or  not  ihe 
action  of  the  legislature  is  valid.  In  The  Mailer  cf  Tmon- 
send  (39  K.  Y.,  174),  it  is  conceded  that  even  an  express  dec- 
laration by  the  legislature,  that  the  use  was  public,  would  not 
be  controlling.  These  cases  decide  that  where  the  uses  are 
in  fact  public,  the  necessity  or  expediency  of  taking  private 
property  for  such  uses,  by  the  exercise  or  the  delegation  of  the 
right  of  eminent  domain,  the  instrumentalities  to  be  used  and 
the  extent  to  which  such  right  shall  be  exercised  or  delegated 
are  questions  to  be  determined  by  the  legislature,  and  not  by 
the  courts.  Whether  the  use  is  in  its  nature  private  or  pub- 
lic is  the  question  upon  which  the  right  of  the  legislature  to 
interfere  with  private  property  depends.  All  the  cases  con- 
cede this  principle.  Whether  the  use  is  of  a  public  or  pri- 
vate nature  can  only  be  determined  by  a  judicial  inquiry ;  and 
all  tibe  cases  in  which  the  action  of  the  l^islature  condemning 
or  authorizing  the  condemnation  of  private  property  has  been 
sustained,  are  founded  upon  the  concession  or  adjudication 
that  the  use  for  which  the  property  is  taken  is,  in  its  oatoie^ 
public. 
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The  point  upon  which  the  present  ease  turns,  therefore,  is 
the  nature  of  tiie  use  for  which  the  land  in  question  is  sought 
to  be  taken.  It  is  to  be  vested  in  trustees,  with  power  to 
divide  into  lots  and  sell  these  lots  to  individual  owners.  It 
is  difScult  to  see  what  interest  the  public  will  have  in  the 
lands  or  in  their  use.  No  right  on  the  part  of  the  public  to 
buy  lots  or  bury  their  dead  titiere  is  secured.  The  prices  at 
which  the  lots  are  to  be  sold  are  to  be  fixed  by  private  agree- 
ment ;  the  corporation  is  to  be  managed  by  trustees  elected 
by  the  lot  owners.  The  lots,  or  the  rights  of  the  owners 
therein,  are  to  descend  as  private  property  to  the  heirs  of 
these  owners ;  and  by  the  act  of  1874  the  owners  may,  by 
leave  of  the  courts,  sell  their  lots  and  put  the  proceeds  in 
their  pockets.  The  substantial  right  of  enjoyment  of  the 
property  is  vested  in  the  individual  lot-owners ;  and  the 
whole  effect  of  the  incorporation  of  these  cemetery  associa- 
tions is  to  enable  a  number  of  private  individuals  to  unite  in 
pTirchasing  property  for  their  own  nae  and  that  of  their 
descendants  as  a  place  of  burial,  and  to  secure  a  permanent 
management  of  it  through  the  instrumentality  of  trustees 
appointed  by  themselves  and  subject  to  no  other  control,  with 
the  privilege,  when  they  cease  to  use  their  lots  as  a  place  of 
burial,  to  sell  them  and  receive  the  proceeds  for  their  own 
benefit. 

It  is  argued  that  the  property  is  to  be  used  as  a  place  of 
burial  and  that  the  burial  of  the  dead  is  a  public  benefit,  and 
therefore,  the  use  is  public.  But  the  answer  to  this  argument 
is,  that  the  right  of  burial  in  these  grounds  is  not  vested  in 
the  public  or  in  the  public  authorities,  or  subject  to  their  con- 
trol, but  only  in  the  individual  lot-owners.  If  the  fact  that  it 
is  a  benefit  to  the  public  that  the  dead  should  be  buried  is 
gnfficient  to  make  a  cemeteiy  a  public  use^  the  legislature 
might  authorize  A  to  take  the  land  of  B  for  a  private  burial 
place  of  A  and  his  family.  The  fact  that  this  land  is  taken 
for  tlxe  benefit  of  a  numbL  of  individnala  for  division  among 
themselves  or  their  grantees  for  their  own  use  as  a  cemetery. 
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makes  the  case  no  stronger  than  if  taken  for  the  benefit  of  a 
single  individnaL 

The  orders  of  the  Oeneral  and  Special  Terms  shonld  be 
reversed,  with  costs,  and  the  application  of  the  petitioner 
denied. 

All  concur. 

Ordered  accordingly. 


Walter  Makkham,  Bespondent,  v.  TJssba  Stowb  et  aL, 

Appellants. 

N.  granted  to  defendant  IT.  "all  the  water  that  will  run  through  a  lead 
pipe  with  a  three-eighths  of  an  inch  bore  from  a  spring  or  well,"  on  the 
premises  of  the  grantor,  with  the  privilege  of  conveying  the  water  in  a 
lead  or  wooden  pipe  from  the  spring  to  a  public  highway.  Held,  that 
the  reference  to  the  size  of  the  pipe  was  not  simply  as  a  measure  of  the 
water  granted,  but  that  defendant  was  restricted  to  the  use  of  a  pipe 
with  a  bore  of  three-eighths  of  an  inch,  all  the  way  from  the  spring  to 
the  highway;  and,  it  appearing  that  although  the  water  was  taken  ^m 
the  spring  through  a  short  piece  of  lead  pipe  of  the  size  q>ecified,  then 
through  a  larger  pipe  to  the  highway,  and  was  discharged  through  a 
faucet  but  two-eighths  of  an  inch  in  diameter,  more  water  was  drawn 
than  would  run  through  a  pipe  of  the  uniform  size  of  three-eighths  of 
an  inch,  that  an  action  could  be  maintained,  restraining  defendants  from 
using  a  larger  pii>e  for  any  portion  of  the  distance. 

(Argued  June  7, 1876;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  pkintifE  entered  upon  a  verdict. 

This  action  was  brought  to  restrain  defendants  from  the 
use  of  wooden  pipe,  with  a  bore  of  an  inch  and  five  eighths, 
which  was  being  used  by  them  to  take  water  from  a  spring 
upon  plaintiff's  premises,  or  from  using  any  pipe,  for  that  pur- 
pose, with  a  bore  greater  than  three^ighths  of  an  inch. 

In  1865,  one  Whitman  Newell,  who  was  then  the  owner  of 
plaintiff's  premises,  granted  to  defendant,  Useba  Stowe, "  all  the 
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water  that  will  ran  through  a  lead  pipe  with  a  three-eighths  of 
an  inch  bore^  from  a  spring  or  well  of  water  now  owned  by 
the  said  Newell,  and  abont  a  rod  and  a-half  west  of  his  honse, 
on  the  premises  owned  and  oocnpied  by  him  in  the  town  of 
Ellington,  in  said  connty,  and  known  as  the  old  Dnnham  farm 
(being  formerly  owned  by  Nathaniel  Dunham),  with  also  the 
right  and  privilege  of  conveying  said  water  in  a  lead  pipe,  or 
wooden  pipe,  from  said  spring  in  a  sontherly  direction,  a  dis- 
tance of  abont  fifteen  rods  (to  the  public  highway),  running 
from  BucUin's  Comers  to  the  viUage  of  Ellington,  said  pipe 
to  be  laid  at  least  two  feet  beneath  the  surface  of  the  ground." 
The  court  found  the  following  factst^  That  at  the  com- 
mencement of  this  action  the  defendants  had  a  lead  pipe 
inserted  into  the  spring  an  inch  and  a  quarter  in  diameter, 
from  two  to  three  inches  long,  and  extending  into  the  end  of 
a  pump  log  terminating  at  the  edge  of  the  spring ;  that  this 
pump  log  was  joined  to  others  extending  over  the  distance 
from  the  spring  to  the  defendants'  residence,  about  eight  rods 
south  of  the  said  highway  and  twentynsix  rods  from  the  spring. 
These  pump  logs  contained  an  aperture  or  bore  of  one  and 
nine-sixteenths  of  an  inch  in  diameter,  through  which  the 
water  was  conducted  from  the  spring  to  the  defendants'  resi- 
dence, and  there  it  was  discharged  by  a  faucet  about  two- 
eighths  of  an  inch  in  diameter,  and  that  the  defendants 
received  from  said  spring  all  the  water  that  would  run  through 
said  pump  logs  and  faucet  at  the  dwelling-house  aforesaid; 
that  after  the  commencement  of  the  action,  in  the  year  1872, 
the  short  piece  of  lead  pipe  at  the  spring  was  changed  from 
the  inch  and  a  quarter  bore  to  one  of  three-eighths  of  an  inch 
in  diameter,  but  the  wooden  pipe  remained  unchanged  from 
the  spring  to  the  defendants'  dwelling-house,  and  the  defend- 
ants continued  to  receive  from  said  spring  all  the  water  that 
would  run  through  said  pipe,  pump  log  and  faucet ;  that  more 
water  was  discharged  through  the  faucet  at  the  dwelling-house 
of  the  defendants  and  obtained  by  the  defendants  from  the 
spring  prior  to  the  time  in  May,  1872,  when  the  short  lead 
pipe  at  the  spring  was  changed  from  a  pipe  one  and  one-quar- 
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ter  of  an  inch  bore  to  a  pipe  three-eighths  of  an  inch  in  diam- 
eter than  would  run  through  in  the  same  length  of  time  a  lead 
or  wooden  pipe  with  three-eighths  of  an  inch  aperture  extend- 
ing from  the  spring  to  the  highway ;  t^at  more  water  was  dis- 
charged through  the  faucet  at  the  dwelling-house  of  the 
defendants  and  obtained  by  the  defendants  from  the  spring 
after  the  change  made  in  the  short  lead  pipes  in  May,  1872, 
and  until  the  commencement  of  this  action,  than  in  the  same 
length  of  time  would  run  through  a  lead  or  wooden  pipe  with 
a  three-eighths  of  an  inch  bore  from  said  spring  to  said 
highway. 

As  conclusions  ol^law,  the  court  found  that  no  more  water 
was  conveyed  than  would  run  from  the  spring  through  a  lead 
or  wooden  pipe  with  a  three-eighths  of  an  inch  aperture,  and 
directed  judgment  restraining  defendants  from  taking  more 
or  from  using  a  pipe  having  a  larger  bore  than  three-eightha 
of  an  inch  between  the  spring  and  the  highway. 

Wm.  H.  Henderwm  for  the  appdlants. 

ObeA  Edson  for  the  respondent. 

Per  CvHcmi.  The  only  point  properly  before  this  court  for 
review  is  as  to  the  construction  of  the  grant.  The  fact  that, 
up  to  1872,  the  defendants  drew  more  water  from  the  spring 
than  would  have  been  drawn  through  a  pipe  from  the  spring 
to  the  highway  with  three-eighths  of  an  inch  bore,  although 
the  faucet,  at  the  point  of  discharge,  was  only  two-eighths  of 
an  inch  orifice ;  and  the  fact  that  subsequent  to  that  time,  with 
the  use  of  a  short  lead  pipe  from  the  spring  to  the  wooden 
pipe,  which  had  a  larger  bore,  the  defendants  also  drew  more 
water  than  would  run  through  a  three-eighths  inch  pipe  from 
the  spring  to  the  highway,  are  sustained  by  the  evidence,  and 
the  findings  are  conclusive  upon  this  court.  The  grant  was 
of  '^all  the  water  that  will  run  through  a  lead  pipe  with 
a  three-eighths  of  an  inch  bore,  from  a  spring  or  well," 
*    *    *    "with, also,  the  right  and  privilege  of  conreyiiig 
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said  water  in  a  lead  pipe  or  wooden  pipe  from  said  spring,  in 
a  Bontherly  direction,  a  distance  of  abont  fifteen  rods  to  the  pub- 
lic higtiWffjr.^  The  pMitiff  claims,  and  thecoiirt'  below  held, 
that  the  defendant  was  restrlctbd  to  a  pipe  with  a  bore  of 
three^ighths  of  an  inch  all  the  way  from  the  spring  to  the 
Highway.  The  defendants  claim  that  the  first  clause  of  the 
grant  is  only  a  measuve-  of  the-*  water  authorized  to  be  taken, 
sBidBOt  a  restridion^trpon'the-f^ise^f  the  pipe,  atid,  atlall  ev6Hts, 
that  if  the  size  of  the  pipe  at  the'  spring  is  only  three-eighths 
of  an  inch,. a  larger  pipe  may  be  used  the  remainder  of  the 
distances 

There  iff  ootiBiderable  force' in  th^  position'  of ■  the  defeiid- 
acnts,  but  looking  at  the  language  employed,  the  object  of  the 
parties,  and  all  the  circumstances,  we  are  inclined  to  adopt  the 
construction  of  the  court  below,  as  being  more  in  harmony 
-itit^  what  appears  to  have  beetf  the  intention  of  both  parties 
than  the  other.  This  construction  makes  the  quantity  fixed 
and  certain.  It  is  probable  that  the  grantor  intended  to  restrict 
the  quantity  to  what  would  pass  through  a  three-eighths  inch 
bore  all  the  way  to  the  highway,  with  a^ view  of  reserving  suf- 
ficient to  supply  amply  his  o\ra  fkrfti.  The  consideration  was 
merely  nominal,  and  it  is  evident  that  it  was  intended  to  grant 
only  what  was  regarded-  asiJie  surplus.  This  would  be  secured 
move  oertainfy  by  the  consMietioti  adopts  thali  by  the  other. 
The  language  of  the  two  clauses  bears  more  naturaQy  this 
interpretation.  When  read  togetherj  the  practical  meatiingis' 
that  the  grantee  might  draw  water  from  the  spring  to  the  high- 
way in  a  lead  or  wood  pipe,  with  a  three-eighths  of  an  inch 
bore.  It  requires  a  'cfitteal  and  technical-  construetion  to  hold 
that  the  size  of  the  pipe  was  not  intended  to  be  restricted,  and 
thitfir  ther  r^T^eaa^  to  the^  siM  *  wfts  oidy  designed  aB'  a  measufe- 
menr  (rf-  thiB '«ra^]«?  gt^iAtMl;  Tf  itibout  elabbrating  the  iMmt/. 
T^  coiiifttitr^tl^  the  o{>iiKioa^of  Di^fiaa.8;  J» 

The  judgment  must  be  affirmed. 

Jiiflgbietil  affiriB^k' 
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Albert  Gt.  Saqe^  Appellant,  v.  John  H.  Woodik  et  al., 

EespondentB. 


The  personal  representatives  of  a  deceased  member  of  a  firm  may  adjiial 
and  settle  the  partnership  affairs  with  the  sarviying  partners,  and,  in 
the  absence  of  fraud  or  mistake,  the  settlement  is  conclusive  upon  the 
parties,  and  upon  all  persons  claiming  through  them,  including  the 
creditors  of  the  deceased  partner. 

In  March,  1866,  plaintiffs  obtained  Judgment  by  default  against  C,  and 
levied  upon  his  interest  in  a  stock  of  goods  of  a  copartnership  of  which 
he  was  a  member;  by  stipulation  the  judgment  was  opened,  and  C. 
allowed  to  come  in  and  defend,  all  proceedings  on  the  execution  to 
be  suspended  "until  otherwise  ordered;"  directions  to  that  effect  were 
given  to  the  sheriff,  and  the  firm  continued  its  business  without  inter- 
ference. G.  died  in  July  1867;  his  administrators  had  an  accounting  and 
settlement  with  the  surviving  partners,  who  did  not  know  of  the  levy, 
and  C.'s  interest  in  the  firm  was,  for  a  good  consideration,  transferred 
by  the  administrators  to  W.,  one  of  the  survivors.  The  administrators 
were  substituted  as  defendants  in  C.*s  place  in  said  action.  In  March, 
1868,  judgment  was  perfected  therein  in  favor  of  plaintiff,  whereupon 
the  sheriff,  by  direction  of  plaintiff's  attorney,  sold  the  interest  of  C. 
in  the  partnership  assets,  and  plaintiff  became  the  purchaser.  In  an 
action  brought  by  him  against  the  surviving  partners  for  an  account* 
ing,  held,  that  the  execution  had,  by  the  conduct  of  the  plaintiff,,  and 
the  delay  of  the  sheriff  under  his  directions,  become  dormant  as  against 
Inma  Jide  purchasers,  in  which  position  W.  stood;  and  that  the  settle- 
ment and  transfer  made  by  C.'s  administrators  were  condusive  upon 
plaintiff. 

It  is  not  necessary  in  such  case  that  the  execution  creditor  should  have 
acted  in  bad  faith,  or  with  intent  to  defraud  in  delaying  the  execution, 
to  make  it  dormant  as  to  third  persons. 

(Argued  June  7, 1876;  decided  September  19, 1876.) 


Appeal  from  judgment  of  the  General  Tenn  of  the 
Snpreme  Court  in  the  fourth  judicial  department  aflSrming  a 
judgment  in  favor  of  plaintiff^  entered  upon  the  report  of  a 
referee. 

Thifi  action  was  brought  for  an  accounting  and  to  recoyer 
the  interest  of  Oharles  £.  Case  in  the  asBots  of  the  firm  of 
Oase,  Woodin  &  Conger,  in  which  firm  said  Case  was  a  partner 
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at  the  time  of  hifi  death,  and  whicli  interest  plaintiff  claimed 
to  have  purchased  on  execution  sale. 
The  facts  sufficiently  appear  in  the  opinion. 

&  JiT,  J)ada  for  the  appellant.  The  deliveiy  of  an  execu- 
tion to  the  sheriff  in  the  lifetime  of  the  defendant  binds  his 
personal  property  and  authorizes  a  sale  after  his  death,  although 
no  actual  levy  was  made  previous  to  his  death.  {Becker  v. 
Becker, ^7  BbltK,  4:98 ;Seldeny.Well6y 29  :S.Y.ji90.)  Plain- 
tifi^  by  the  purchase  at  the  sheriff's  sale,  became  a  tenant  in 
common  vrith  defendants  of  the  partnership  effects,  and  upon 
the  dissolution  of  the  firm  acquired  all  the  rights  and  was  sub- 
ject to  all  the  equities  of  C  E.  Case  in  the  firm.  (Col.  on 
Part.,  §§  112-162;  Story  on  Part.,  §§  311,  312;  3  Kent's 
Com.,  59 ;  Smith  v.  OwerVj  42.  N.  T.,  132.)  Defendants  are 
bound  to  account  to  plaintiff  for  the  profits  realized  in  the 
business  up  to  the  time  of  trial.  (Col.  on  Part.,  §§  325-336  ; 
Ormoshay  v.  Collins,  15  Ves.,  218 ;  JFeaiheratanJumgh  v.  Fen- 
wick,  17  id.,  298 ;  Brovm  v.  De  Tastd,  1  Jacobs'  Ch.,  284 ; 
Cook  V.  CooUngridge,  id.,  608;  Ogden  v.  Astor,  4  Sandf., 
811 ;  Story  on  Part.,  §  349 ;  WashiywmY.  Ooo&mcm,  17  Pick., 
619;  Dyckmcm  v.  VdUcTde,  42  N.  Y.,  649;  Sigowmey  v. 
Mvm/n,  7  Conn.,  11.)  Surviving  partners  are  not  entitled  to 
compensation  for  collecting  the  debts,  adjusting  the  accounts 
and  winding  up  the  affairs  of  the  concern.  (3  Kent's  Com., 
64 ;  CoL  on  Part,  §  199 ;  Story  on  Part.,  §  331 ;  Washtm/m  v. 
Ooodma/n,  17  Pick,  519.) 

George  O.  French  for  the  respondents.  Plaintiff  had  no 
right  to  treat  the  stay  of  the  execution  as  a  nullity.  {Starr  v. 
Francis,  22  Wend.,  633;  liooseveU  v.  Gardinier,  2  Cow., 
463 ;  Jackson  v.  Jackson,  3  id.,  73 ;  Bouv.  L.  Diet.,  542.) 
The  settlement  as  to  the  partnership  and  transfer  of  the  inter- 
est of  C.  E.  Case,  deceased,  between  his  administrators  and 
defendants,  VTas  conclusive  upon  the  rights  of  plaintiff  herein. 
{Newell  V.  Doty,  33  N.  T.,  88,  98 ;  Jones  v.  Osgood,  6  id., 
233, 235  ;  Goodrich  v.  Thornpson,  44  id.,  825,  335 ;  Taylor  ▼. 
Ketchvmy  6  Kobt.,  520;  85  How.  Pr.,  802 ;  Ogden  v.  Astar^ 


Oplnkm  of  tt|(^^<»Mort,.pV'.4W>»KWB,  X 

4jSw4f*»  832,  332-355-),  Tfj^x^:  pri«te»4^.  W^  oC  IH^P^^Jer. 
24, 1866,  created  no  Ilea  as  ag^^ti  4e£^^aj;it^.   (^3^.  S^S6%, 
§  ir ;  BircUeye  v*  y^^j^  4.5ili,.  1^8^;  M4UyfmHl^t^^  M^^Ml, 
8  Barb-,  333;  Band  v.  TTiZZ^,  J  Keyes>  877;  29  How.  Pr., 
47;  Campy.  Chamberlainy  5  Ben.,  198^  202^ i2M&  y. TT^ 
29  N.  Y.,  471,  48&,  48»;  WesiayveU  ▼.  Pichneyy  14  Wendi, 
128 ;  i>rk»  v.  aS^^;^,  16  >  Barb.,  585;  M^nagh  y.  WMiwM,^ 
62  K  Y.,  146-158';  Rire.  onPtot.,  *»6»^[2<i  ed.] ;  IngaOs^. 
Xordy  1  Cow.,  240;  Baa  Y.  Sampsany  35  N:  Y.,  274;  Hwrris 
T.  Mvrrayy  28  id.,  674^  576;  Hiehoh  v.  OoaU^^^  2  Wjraid., 
419^  ^eBcyy  V.  OHffirn,  17  J:  R,  274 ;  BiOl  ▼.  ^Sfett,  21- 
Wend.,  222;  KnawerY.  Bama^  5  Hill,  377v379;  P'irioeYx 
Shipp8j  16  Barb.,  585.)    Evidence  as  to  the  bnsinefia  of  the;, 
firm  between  its  members  and  with  others  was  oompeient. 
(A,  &  A.  on  Corps.  [9th  ed:],  §  248,  p.  225-;  1  PhQ.  E^^ 
note,  177*,  pp.  602;  603i;5th  ed.,  1868] ;  Bolton  y.  Danid$j  1^ 
Hilt.,  472;  ReoibY,  MeAUister,  8  Wend.,  109;  JSHfr.  Bk.  v. 
SpiceTy  6  id.^  443 ;  2  Wait's  L.  and  Pr.,  38»;  1  GreenL  Et» 
[12th  ed.,  1866],  §  206wX 

AiniBEWs,  J;  The  deal;h  of  (%arles  ^  Case*  opecated  as  ^ 
dissolntion  of  the  firm  of  Case,  Woodin  &  OtyngeTy  imd<  die 
adminii^trators  of  his  estate  upon  their  appointment  beeara» 
tenants  in  cpmmon  with  the  sorvivorB  of '  the  partneiship 
property,  spbject  to.  the  right  of  the  surviving  paitners  to-  lis 
possession  and  management  for^  the  pm*pose' of  closing  up  the 
partnership  affaiiB.  (Pars,  on  Part^,  44(X)'  The  r^N-esenta- 
tiyes.of  Case,  ap  hi&.  sptcfiGmff^  in  jQjlier9irt^;v««(ret entitle  to 
a^  a^Qoqnting withittyB  sorvivi^gpartpi^Wiii *a W5eiv^ hi§ 
sh^raofthe.snipla^^asfi^tsi  Ii^.ti^ing^thei^(KWt^;the^tiei^ 
of;C|asesTi^iild;be.cbwge4ble  not;  oi^f.iqtti  hjs.slw^rof.  tb^ 

pwtpen^P;-debb|j.bnli^w^uVi:b^^  UkS9S[9X  oi 

ii;iBo^TrffiXtn^T»4oj;,a^  ta^thijp  fii^,.aAd 

to  aay:Qbaj;gQ.<^'es4:€^d,b7,t]i^  P  tlfm  ^WQT 

or  ii^>faFOK  of  ,ei^^(0£  thqiii  vapsm  his  intdieetLiiihih^  PNTtpf^v 


r^--*  ■~-"' •  ^  -     -  --    -.        -.  —  ■  — _  —      ..._ 

EfM^  lfco#et;^r,  ^^y^iliipeitimt  for  ^th^  ^Jtesetitativifi  "of  <h8A 

i»dnt  betweeiL  {hfemfieK«0B  'the  ^silaittndiip  «ffaA<!s  mfliaifet 

titeiit,  in  tk^  mbsekee  ^f  irw^  iriyrid  be  Wndtug  iipM  ^ 
^Uftieis  tb  it,  «!tb)e^  t<»  be  ape^ed  ¥<^%!ie  <9Cnt«otkm  ^  ^h-ora 
<»-  titidtdcek,  ill  lu)t9«irdaii6b  wiftli  *lhe  ^factiofe  und^tt-hidpleB 

Tke  i^M^  finds  thilt  tti1;Iie  fafl  of  1S&7,  iifter  thb  A^th.  <X 

WoodinmA  Comg^r  ^  the  ^nffiftm  of  the  fii^  M  Oajs^,  W6odili 
4c  Oottg^  flia^d  the  pfevirai^>fi)tnd  ef  iHiiish  Oioe  mid  Woodin 
^»&r^  'ixL&th(m,  ttid  «i  ftdjnstoMht  «'ft%d  ti^ttieiiitehit  "df  theh* 
i«q>^dJTei%htisa^dlShJbifHtfeB.  t%^4ilibh^iuidfoacot]md«Mibto 
telebt  ^h^  demdh)  ^f  >fcte  sdMlemewb  iit^  t^  ^mt  ui  the  repoi^ 
It  ifi  fi^Mid^nt  ^e«*^  M  'statfe  fan  ig«iterrkl  ^tertUfi  that  Hkih 
ttfterei*  of  Oagfe  in  1(h«  ft-in  t>f  t3ttife,  Woddiii  Jfc  €^ge* 
ifet^iuiiing  ift^  ^;«i^nt  ^  th^  ^^IMa  ^wHis  i«oertaiir^.  Thh 
%Mi«flft  wta  tkWBtefiM^  by  th^  'adAiidsti^toi«B  to  Woodin 
ih  <kykA4erfi^&&ik  ^f  Kb  «06tiin$n^  ^tM  ^ying  the  'd^btb  <rf 
Om  '^tiid  W^ood^  for  *^v4i$eh  b^oth  Vierfe  1MA«^  *4M  A[9- 
^eSUii^n^  ijti^  y^^Me  vyi  <!!806  4r6ik  lih  fiMividnal  %Mebte^- 
«teM)  ^  <}a(ie,  Wo^^dM  >A;  Oonget*  ^IMd  >h^  ihe  ^plE^om  fc^a 
fii  IbMkion,  'ii^A  its  ^^Mu%  vif  iJi^  d^kttiofft,  tile  iM(fa)tikiiEltf8^ 
tors  of  Case  paid  to  Woodin  $368.74,  that  bleisg  tk^  exoeei 
^lc^c&,  oA  l^e  «e66iAtitj^  vlM  f dnnd  to  b^  dte  f ronk  the  c$state 
%o  hiiik  afiKfi- 4ptolyi^  XJkath  tetereslt  in  th^  firm  ^  «tated 

%l  CM(e,  WoM>En  and  OMig^r,  iitade  to  the  y^rgtniiMUtioJL  of  iha^ 
Iki^ik  lS6«s  ft  %^  ^med  ^at  thb  intlft^rt  of  0^  ik  th« 
^e%  "EMi  %ho%ld  1M  ^aifgied  #ith  thd  ;^yinrent  of  his  liabilitieb 
m  a  "i^itiMf  in  the  ]^vi«ia  firte.  1%«  Mtdemefat^  iii  tii^ 
ik^MiOd  dif  ftawA  ot*  miflttike^  was  ^iri^^e  u^on  th«  ^ortiea 
and  upon  all  persons  claiming  tiiiy>iigll  AAm.  Th6  |(lteiiiei«l 
WBd$«(M  4f  Ow6  Wet«  fttowd  by  it  as  (the  wst  of  his  legal  Itep- 
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The  plaintiS,  on  the  21st  day  of  December^  1866,  recovered 
a  judgment  in  the  Supreme  Court  against  Case.  Execution 
on  the  judgment  was  issued  December  24,  1866,  and  the 
sheriff,  on  the  same  day,  by  virtue  of  the  writ,  levied  upon 
the  interest  of  Case,  in  the  goods  of  Case,  Woodin  &  Conger, 
in  the  store  occupied  by  the  firm.  In  March,  1868,  fifteen 
months  after  the  levy,  the  sheriff  advertised  and  sold  the  inter- 
est of  Case  in  the  partnership  assets  under  the  execution,  and 
the  plaintiff  became  the  purchaser  for  the  sum  of  thirty  dollars. 
The  sale  was  subsequent  to  the  death  of  Case,  and  also  to 
the  settlement  between  his  representatives  and  the  surviving 
members  of  the  firm.  The  plaintrS,  claiming  by  this  purchase 
to  have  acquired  the  interest  of  Case,  Woodin  &  Conger  bb 
it  existed  December  26,  1866,  brings  this  action  for  an 
accounting,  and  insists  that  the  settlement  made  in  the  fall  of 
1867,  between  Case's  administrators,  and  the  survivors  of  the 
firm  does  not  conclude  or  bind  him,  for  the  reason  that  the 
interest  of  Case  was  bound  by  the  levy,  and  that  the  title 
of  the  creditor,  when  perfected  by  a  sale  on  the  execution, 
rendered  null  and  void  the  settlement  and  the  transfer 
made  by  the  representatives  of  Case  to  Woodin.  The  plain- 
tiff claims  to  stand  in  the  same  position  and  to  have  the  same 
rights  as  if  the  settlement  and  transfer  had  not  been  made,  and 
to  be  entitled  to  an  accounting,  de  novo,  as  to  Case's  interest 
in  the  partnership^  and  of  the  profits  on  his  share  in  the  busi- 
ness after  his  death. 

The  defendant  Woodin,  upon  the  facts  found  by  the 
referee,  was  a  bona  Jide  purchaser  of  the  interest  of  Case 
in  the  partnership.  Upon  the  faith  of  the  settlement,  and 
in  consideration  of  the  transfer  to  him  of  that  int^pest,  he 
assumed  liabilities  against  his  estate,  and  discharged  claims  in 
his  own  favor,  growing  out  of  the  previous  partnmhips,  and 
neither  he  or  Conger  had  any  notice  or  knowledge  of  the 
execution  or  levy  at  that  time,  and  not,  as  the  referee  finds, 
imtil  the  sale  in  March,  1868. 

The  plaintiff  insists  that  the  evidence  did  not  authorize  the 
finding  of  the  referee,  that  Woodin  was  a  purchaser  without 
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notice  of  the  lerjr.  The  deputy  sherifi,  who  held  the  execution 
and  made  the  levy,  testified  that  he  notified  the  defendant 
Woodin  of  the  levy  January  24, 1867.  This  was  contradicted 
by  Woodin ;  and  both  defendants  testified  that  they  had  no 
notice  until  after  the  death  of  Oase.  The  sheriff  did  not  claim 
that  he  gave  notice  at  any  time,  except  in  January,  1867.  The 
sheriff  had  then  been  directed  by  the  attorneys  for  the  plaintiff  to 
suspend  further  proceedings  on  the  execution,  until  otherwise 
ordered,  and  the  direction  was  not  withdrawn  until  March,  1868. 
The  conduct  of  the  officer  when  the  alleged  levy  was  made, 
indicatea  an  intention  to  conceal  the  fact  from  the  partners  of 
Case,  and  in  view  of  all  the  circumstances,  we  think  the 
referee  was  justified  in  his  conclusion  upon  the  question  of 
notice,  at  least  we  cannot  say  that  there  was  no  evidence  to 
support  it 

It  is  not,  however,  alone  sufficient  to  support  the  title  of 
Woodin  as  against  the  lien  of  the  execution,  that  he  was  a 
bona  fide  purchaser  without  notice  of  the  levy.  The  title  of 
a  hona  fide  purchaser  of  goods  from  the  execution  debtor,  after 
execution  issued  without  notice  and  before  actual  levy,  is 
protected  by  statute  (2  R.  S.,  866,  §  17) ;  but  if  liie  purchase 
is  after  the  levy,  the  lien  of  the.  execution  is  paramount. 

But  we  are  of  the  opinion  that  the  execution  had  by  the 
conduct  of  the  plaintiff,  and  the  delay  of  the  officer  under 
Of  his  direction,  became  dormant  as  against  hona  fide  purchasers 
i  of  Case's  interest  in  the  partnership,  intermediate  his  death 
and  the  execution  sale  in  March,  1868.  The  judgment  of  the 
plaintiff  against  Oase  was  by  default.  In  January,  1867,  the 
plaintiff  ^s  attorney,  upon  the  request  of  the  attorney  for  Case, 
opened  the  default  and  allowed  him  to  answer  on  payment  of 
costs,  and  thereupon,  in  pursuance  of  a  stipulation  between 
the  parties,  directed  the  sheriff  to  suspend  all  further  action 
or  proceedings  upon  the  execution  until  otherwise  ordered. 
Issue  was  joined  in  the  action  and  judgment  was  obtained  by 
the  plaintiff  after  trial  in  March,  1868,  and  then  the  sheriff 
was  directed  to  proceed  on  the  execution  on  the  original 
judgment    From  January,  1867,  to  this  time,  no  step  had 
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^Wood^  .&  <)onger  oaatinuod  to  ^os^tj  ,oq  ^€lir  BU>r^  m  wmk 

^  t^e  B^e^  After  tb^  dont]^  ^  £^^  tb^  fiivyiTiipig  pfatn«9 
^nl^Bed  tfee  faqsmesB  iptil  ^h^^ef^l^^^ut;  witb  (tib^  iM}io»W8Jbr»- 
iQre,  apd  thereafter  Q(94«0te4  i^  in  .tbe  .i^w^  iof  Wood^lS? 
longer.  Tl^  dekj  19  f>XQ$^Uig  ib«i«Pfit^w  i9<^ 
<$Kf  .the  yolwt9^  joxt^rve^tiQV  4Mi4  i^^poodw  of  th^  pl»wtife 
^ox^rder  opening  the  defwlt  or  0t»yi%g  jwocftedingft  «iilb^jm^ 
j^on  was  obtwie^.  Tb^  pl^jntiff  pat  hunasolf  in  »  fiefiitaoii 
wh^^  heoould  qotienikH^Qe  ihieiimt  ^H^aa  iiid»finite  igmoA^MeA 
^iT^ether  it.4$aiald  eyer  he.emforoed  waa  uoceiil;am,cdepQEiding.<i» 
ttieteQutijgLgencjr  i)l  hjs  obtaiip^isg  ;a  seeood  jinjgmftnt  jio  imi^im, 
)f  Qi^whUe,  the  :$ipi  ^98  ajjo^e^  to  g&  (0»  ^tbig  thiB  ^Ofoid^ 
levied  on,  and  dealing  with  the  public  and  each  otbw  HP  H 
no  ex;ecat;ioQ  had  b^ep  i^^^f^.  To  bold^  under  th<9se  eirettm- 
jptnooes,  that  the  e^^pdeoticx^  i^rfm^t^  v^  life  fto  as  to  .de&td;  i^ 
Ijitle  <;^  m  int^ia^ediate  hcrn^  Jbdfi  pQjrjchaafa*  of  the  pmpetsNp; 
^ouil4  operate  as  ^  f  i^iikd*  Jt  )b  not  .^eciewaiy  th«(t  tb^  ^s^ei^ 
^03  creditor  abould  bav<e  Acted  ia  bod  &lt^>  or  v)<;h  aa  j»t6i»^ 
*ion  <x>  4^n(J  W  .l^jiag  li»  0$ecTrtI(»  of  the  writ  to  »ak» 
it  donnant  ae  to  tbiid  pemaouA.  An  ^nn^aaonable  disky  directed 
)>7  the  plaintiff  Iq  the  eisetontjoii,  atthongih  from  Eaotiy^s  of 
J^ipgt^nity,  will  IiQft  in  aad  giv^  prao^td^ikee  to  a  safaBequent  «Ba^ 
^Bji^ii,  {Stormy,  Woo^^  Jl /.  R^  UO }  M^v^mm y. SmiO^ 
4  W^nd.,  333,)  A9d  wb^w  «i  9»?utJu9fK  ii  di^ivdaiKt  m  ag^uwk 
^t^w  (»reditoii^,  it  U  donijtfmt  ^^ fts^  2h9r>0  jffe{9  prnvlmamr 
iMiokoet  V.  ^o^jfc^,  3  "Wead.,  419  5  J?f«^  f,  Mayn^^f  II  id-, 
.5i63j  J?4^y./SM?,«3L}d-,8??.)  Ve  fw  pf  oihwoji,  Aewfor% 
^9t  the  conduct  imd  direistion  (d  tb§  pontiff  operated  an  a 
§n^^9ed^€t»  to  th9  execution,  m  ifvr^  tJuird  pejraons  are  ecH^ 
§^m^  (3a7Aoi^  £!b^,  J-^  JSi^^i  ▼*  C^aUt^  md  that  tb^ 
^et^^ynueot  aM  tmn»f ey  nx*^  in  0<xb)ber«  1S67^  betvam  A# 
^f^^dants  aii4  the  adioii^istmtoi?  0f  Oase^  is  eonahwiTe  upon 
tj^  plaintiff, 

^e  ref^^  beld  tb^  the  plaiotiff,  by  hjs  pniebaaa  iw  tba 
#I^asLtion  sal^  fieqnin^  yrhfiwwr  n^  tbe  adimniab<atocii«| 
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iGase  had  to  open  ike  aettlsBieid;  £9r  iha  eorreodon  of  .enpors 
fe  I9ie  4MeotmtB,  and  jti%ment  -wt^  swarded  to  tike -pleontiff 
for  the  amount  of  certain  erroneotiB  cfhergee  found  to  have 
been  made  againgt  the  £gtate  ^f  Caae  at  that  time.  It  is 
claimed  that,  proceeding  npon  this  theory,  other  allowances 
^kboold  have  bfaien  made.  But  .there  are  no  findings  or  excep- 
itioBS  which  present  this  .qnestiony  and  we  are  aot  called  upon 
to  mtieallj  examiue  the  yaluxunaas  evidence  to  ascertain 
whether  the  referee  omiliied  an j  allowanceB  which  should  bxre 
been  made. 

The  condnsion  reafibed  on  the  principal  question  rendais 
it  unnecessary  to  ix)nsidfir  patticttlarly  the  exceptions  to  the 
jdnussion  of  evidfinca  Much  si  the  evidence  to  which  objee- 
jfioB  was  taken,  as  wholly  nnim|K>rtaai;  in  view  of  the  point 
upon  which  we  dispose  oi  the  asiaey  .acid  aftor  examining 
Hie  exceptions,  we  find  joone  wloioh  require  a  reversal  c£ 
tbB  jodgment 

She  jndgmeiKt  should  he  afBnaed. 

AU  concur. 

Judgment  ttflbmed. 


66    586 
168    288 


TujLUM  H.  Dah37AT  et  niL,  Appdlants,  v.  The  Mato^ 
AuDBBBCsnr  akd  CIqhiconaltt  of  thb  Oitt  of  II'sw  Yoke^ 
Bespondents. 


J!h0  syBtem  of  audits  aad  paymsntsof  accoimts,  provided  by  the  act  of 
1878,  reorganizing  the  gOTemment  of  the  dty  of  New  York  (chap.  ZS6, 
Laws  of  1878),  applies  to  all  payments  from  tihe  cHy  treasmy,  including 
payments  from  school  moneys  upon  cvm/bnetB  of  the  hoaid  of  education; 
the  system  provided  to  hy  the  sot  el  WSK  in  teiBXkM  to  the  eommoQ 
schools  of  said  city  (chap.  886,  Laws  of  1851),  also  remains  in  force. 

To  obtain  payment  upon  such  a  contract,  theref  ore«  the  board  of  education 
must  give  its  draft  on  the  city  dismberlain,  as  prescribed  in  the  acft  of 
1651,  which  moat  be  dsliTcted  by  the  payes  ta  Hie  UnaneedepaitasDl, 
MMsvo«dMr»  tad  ail  Iii0  steps  to  teal  paymenl  most  be  lal»a,  as  are 
of  other  daims  against  the  dty  treasniy*  by  the  act  of  1979 
SiCKBLS — ^VoL,  XXL         74 
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Statement  of  case. 

An  action  can  only  be  sustained  against  the  city  after  these  steps  hare 
been  taken,  and  only  in  case  of  default  on  its  part  in  omitting  to  dis- 
charge some  duty  imposed  upon  it  by  statute. 

(Argued  June  9, 1876;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Oonrt  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  defendants,  entered  upon  an  order  diBmissing  plain- 
tife'  complaint  on  trial    (Reported  below,  6  Hnn,  88.) 

The  complaint  in  this  action  alleged  in  substance  that  in 
March,  1872,  one  Alonzo  Dutch  entered  into  a  contract  with 
the  "school  trustees  of  the  Tenth  ward  of  the  city  of  New 
York,"  who  were  acting  under  the  authority  of  the  depart- 
ment of  public  instruction,  by  which  plaintifEs  agreed  to  do 
the  carpenter  work  for  a  new  school-house,  about  being  erected, 
at  a  price  stipulated,  payable  in  installments.  That,  in  April, 
1873,  Dutch  executed  and  delivered  to  plaintiff,  for  lumber 
famished,  an  order  on  the  board  of  public  instruction  direct- 
ing said  board  to  pay  plaintiff  $1,350,  when  the  next  payment 
under  the  contract  became  due,  and  charge  the  same  to  account 
of  said  contract,  which  order  was  duly  presented  to  and  left 
with  said  board.  That  in  June,  1873,  the  next  payment  became 
due  to  Dutch,  under  the  contract,  to  wit.,  an  installment  of 
$4,000.  That  plaintiffs  presented  their  claim  to  the  comp- 
troller of  the  city,  and  twenty  days  thereafter  demanded  of 
him  an  adjustment  of  their  claim,  but  that  he  neglected  and 
refused  to  adjust  or  pay  the  same. 

Upon  the  trial,  defendants'  counsel  moved  to  dismiss  the 
complaint  on  the  opening  of  plaintiffs'  counsel,  upon  the 
ground  that  the  city  corporation  was  not  liable  for  the  acts  of 
tiiie  department  of  public  instruction,  which  motion  was 
granted  and  plaintiffs'  counsel  duly  excepted. 

John  H.  Ramd  for  the  appellants.  The  order  upon 
which  this  action  was  brought,  and  the  notice  to  defendant  of 
the  consideration  and  purposes  of  it,  operated  as  an  equitable 
assignment  of  the  fund  to  become  payable  to  Dutch«    (3 
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Kent^B  Com.,  74;  Edw.  on  Bills,  143;  Story  on  Bilk,  §46; 
Shmery.  W.  U.  Td.  Co.,  67  K  Y.,  459;  Pa/rker  v.  Oiiy  of 
Syracuse,  31  id,  376.)  Being  an  equitable  assignment,  it  was 
not  necessary  it  should  be  accepted  in  writing;  notice  was 
sufficient.  (31  N.  T.,  376 ;  HaU  v.  City  of  Buffalo,  1  Keyes, 
193 ;  Storer  v.  Shemum,  3  id.,  620 ;  Field  v.  Mayor,  etc.,  2 
Seld.,  179 ;  SlnUtlewprth  v.  Bruce,  7  Eobt.,  160.)  An  equi- 
table assignment  of  a  part  of  a  debt  is  valid.  {Taylor  v. 
Bates,  5  Cow.,  476 ;  PatUson  v.  HaU,  9  id.,  747 ;  Morton  v. 
JVayfor,  1  5ilL,  683 ;  2  Seld.,  179.)  The  fact  that  the  fund 
drawn  upon  was  not  due  at  the  time  is  unmaterial.  {Crocker 
V,  WhdMey,  10  Mass.,  319 ;  Cutts  v.  Perhins,  12  id.,  211 ; 
Master  y.  Miller,  4  T.  E.,  343.)  The  notice  and  order  were 
delivered  in  due  season.  (Laws  1873,  196,  §  2 ;  Campbell  v. 
Sim.  Ins.  Co.,  4  Bosw.,  298 ;  Cand.  BJc  v.  Ives,  2  Hill,  365.) 
Defendant  is  liable  to  plaintiffs  for  the  full  amount  claimed. 
{Parker  v.  City  of  Syra/yase,  31  N.  T.,  376 ;  HaU  v.  City  of 
Buffalo,  1  Keyes,  193-199 ;  Lauoery  v.  Steward,  25  N.  T., 
239 ;  Marris  v.  Clark,  3  id.,  98.) 

Fraaids  I/ynde  Stetson  for  the  respondent.  Defendant 
was  not  liable.  {Miller  v.  Mayor,  etc.,  3  Hun,  35 ;  Bamn  v. 
Mayor,  etc.,  6  J.  &  S.,  458 ;  Schreyer  v.  Mayor,  etc.,  7  id.,  1 ; 
Terry  v.  Mayor,  etc.,  8  Bosw.,  504 ;  Treadwell  v.  Mayor,  etc., 
1  Daly,  123 ;  OUderdeeve  v.  Bd.  of  JEduca^ion,  17  Abb.,  201.) 
Defendant  may  properly  disclaim  any  liability  for  a  depart- 
ment  which  exists  not  for  its  benefit,  but  for  that  of  the  State 
at  large.  (2  DiL  on  Mun.  Corp.,  §  772 ;  Busseil  v.  Mayor, 
etc.,  2  Den.,  473,  481 ;  Martm  v.  Mayor,  etc.,  1  Hill,  545 ; 
Bamk  of  Com.  v.  Mayor,  etc.,  43  N.  T.,  84;  Zorillard  v. 
Monroe,  11  id.,  392,  896 ;  Atwater  v.  Baltimore,  31  Md.,  462 ; 
Mafford  V.  H'ew  Bedford,  82  Mass.,  297 ;  Fisher  v.  Boston, 
104  id.  87 ;  Walcott  v.  SwampscoU,  88  id.,  101 ;  Buttrick  v. 
Lowell,  id.,  172 ;  MaoomiUan  v.  Mayor,  etc.,  4  T.  &  0.,  491.) 

Eabl,  J.  The  sole  question  to  be  determined  upon  this 
appeal  is  whether  the  dty  of  New  York,  can  be  sued  directly 
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Upon  a  contract  made  'With  the  departmieiit  of  public  kisla>ab- 
tion  €f£  the  city,  in  thfe  yeaa*  tS7i,foc  building  ta  sdhooI4ioa0e. 
The  .money  Bon^t  lio  be  leoo^ered  %.  thiti  action  jb  alleged  to 
be  a  portion  of  one  of  the  instalilmcbitB  d«ie  nuder  the  covitraet 
which  has  be^i  asstgned  or  made  paj^ble  to  the  plstmti&  iff 
(the  original  coiJtractor.  The  actiem  for  the  present  ^^- 
poAe  mnst  be  treated  as  if  it  had  been  brought  "by  the  origiMd 
contractor  directly  upon  tiie  contract  to  Tetso-vier  money  d«fe 
thereon. 

In  1851  (chap.  886  of  thiB  Jjm^  ol  tlM  year)  stn  act  ivte 
passed  ^Ho  amend,  consolidate,  and  vedttee  to  (me  act  tke 
TBrions  acts  relative  to  the  common  tohoals  <^  ibe  city  of  Keir 
York."  By  that  act  a  board  of  edticaitioli  was  created,  ^M. 
dothed  with  th^  powers  and  pi^vileges  of  %  corporation  for 
die  purposes  of  the  ac$t.  It  was  placed  'sabstafeitiaSly  in  charge 
of  the  whole  eommon-echool  system  of  iJite  <»tyw  It  ^(cas 
Empowered  to  talsfe  a2id  hold  pt^operty,  boith  reA  and  personal, 
for  the  purposes  of  public  education  in  thSe  city.  The  moisey 
to  defray  the  expenses  of  the  city  school  Intern,  «Bide  fi<otti 
that  received  from  the  State,  was  to  be  raised  by  the  board  of 
flsp^rvisofs  of  the  county  of  ^^w  Y^te^  by  ta^^atioift.  But 
]&  anticipation  of  the  taxes  ikv(&  to  be  imposed^  the  common 
councdl  of  the  city  might  bom)w  the  tottiey.  The  money 
thus  raised  by  taxation  or  loan  wa6  to  be  pkced  in  the  xs^ 
treasury.  (§§  3^  15, 1«,  19,  28.)  Section  W  pfovided  how  ttife 
moiney  could  be  drawn  from  the  treasury  for  way  of  the  p^- 
poses  contemplated  by  th<B  act,  «nd  that  was  by  die  draft  of 
the  board  of  education,  signed  aAd  drawn  in  Afefottn  specified 
upon  the  dty  chamberlain. 

Under  the  system  thus  provided,  there  was  but  due  way  for 
the  board  of  education  to  diBohatge  tirft  obBgatiohi^  assume 
by  its  tontnuste,  and  (iiat  wals  by  ft  draft  <teawn  lis  q>ecified  fti 
sedtite  Id  upon  the  dty  obamberiain,  «tid  <k>  lon|^  as  it  Web 
willing  to  ^ve  such  a  draft,  its  creditdts  ttkAd  make  no 
further  claim  upon  it.  If  it  was  willing  to  give  the  draft 
and  had  done  all  th»  law  required  of  it,  It  could  n^  be  sued. 
It  ooold  not  draw  the  money,  afe  tbd  drftft  is  Quired  to  \M 


OpmWjrolttLe>C|Qu«t,.Ferti«MUi.  J: 


■^^^■^^••^■^■r""^^^^"^^""^^i^*'^~^'^f^'^*" 


iwde; payable  to^&epeI^Q^.  entitled  to  reediye  the  same,,  and 
llfsace  a  suitto  0(»»|^lttQ'pa7'woiiM]^ai).i^^ 
in  OQutravBQtiQnfOf  tbctstotate^    BUt:if:it-:reifiafled  to  give-,  the 
draft,  theA  the  qgaditor'&.jremedy  would  be  against  it.     If  tha 
ql$im  wsaxm^igpaj^hwoei^^  compel  Ihegi-yii^ 

of.  the  diraj[t  If :tbe  (^labii  i^aedUiputed  hex^onld  aue  the  bo«rd  of 
odncaitioQ  in  ite}CK»7<»»to.  cftpMty,  and  haying  thixa  eaiabliabed 
his^claim,  thep,prae!ire'hiA  draft.  Bat  he  wonld.haye.  no  daimi 
i^ainst  the  citjiLAtil  he  haditta^Nmewajr  obtained  aach  ajdraftaa 
tiie  law  reqTiired4\  WheBlke  came  with  andbi  a^  draft,  it  wouldb^ 
the  duty  of  the.ch«»berlaili  to  pi^  If.  he  refused,  hafying 
the  funds  in  the  treasu^,  he  oould  be  cc^npelled  by  mandiimmai 
to, pay,  or  could,,  pi^Dbably,  in  aa  ordinary  action,  be  made  ppot 
siunably  liable  ior  hjls  mi&f easanoe*  So  far  there  could  be  no 
action  agaitt^  the.  city.  It  had  not.  done  any  thing  or  omitted 
any  thing  to  laake  it  .liable.  It  could  not  be  sued  until  there: 
was  some  default  ost  it^  paxt  But  if  the  dty  had  improperiy^ 
omitted  to  proyide.thefundsinthe.  cases  in  which  it  is  required^ 
hy  the  statute. to  dQ  s^^iind  the^chamberlain.  refused  to.payr 
the  draft  on  th»t:  aieeoTQl^  then  the  city  could  probably,  h&r. 
l^l^d,  for  thoQ  it.would.be  in  default; 

If,  therefore, ,the:pliuntiff.w^!^obli^ed;toi:«st  his casetif»^^ 
tb^  statute 'Of:  1351^  .he  w^uld:  certainly  6al,  because^  none  of! 
tti*conditioi».appe«r,wMckwa^d.eatitte;luBk  to  m'.adam. 
against  either  the  cilgr  or thecboavd  ol  edmoatito. 

It  must  now.  b^.  inqni]:ed:whether  ther plaintiffs.; conditdoD' 
is  bettered  by , any  of  the  subseqtieist'cbangM;  in  the  law4. .  Bl. 
1870,  by  chapter  137,  of  tho;  lawji'  of.:  that  yeai^. the  local; 
goyemment'  of  the  (ity  of.  ISgw  Tioork : waa  reorganized^  andi 
yariouii.d9pfa:tinAntSc4]f.  theidty  goyenupentiwere  constituted,;:. 
bn,t.th^/bo0xd  of  .edueatii>n,(jB0;pi«yious}y.conAtiin^^  lefilrr 
uatou^hi^. .  By>chapter.'&74  oi  .theilMva  of  1 1 871,,tfae'^or.'aat) 
y^M  Auxended  bq  m. to,  add  anetbeP'depfurlnient io  thegeyeritr 
menl^.of  ,the.  dty  ciUed.  tbe':;^^d^artaMOfh4of:  pnUitr.'  insfccaot'^ 
tipp,''  a»d]thatdepaii:9ai^.tookihe<plaQe^ 
tipuy  and  waft^cloithed  withi  tW  Aime  po^noeiand  .chaig^ed  witir. 
the^samedutiAVf.  By.ctopteiTiUlS-i)!  th0uLaw8.ol;lS73,»  these  man 
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another  change  in  the  school  syBtem  of  the  city,  and  the 
department  of  public  inBtniction  was  abolished  and  a  board  of 
education  again  constituted,  with  the  same  powers  and  duties 
as  before.  During  all  this  time  the  main  features  of  the  statute 
of  1851  remained  in  force,  and  the  principal  changes  were  in 
the  mode  of  selecting  the  various  school  officers.  In  the  year 
1873  (chapter  385)  the  city  government  was  again  reorganized 
and  divided  into  various  departments,  but  the  board  of  educa- 
tion was  left  substantially  untouched,  with  its  powers  and 
duties  in  the  main  defined  in  the  law  of  1851.  Under  that 
act,  as  amended  by  chapter  757  of  the  Laws  of  the  same  year, 
additional  and  different  provisions  were  made  for  raising  the 
moneys  needed  to  defray  the  expenses  of  the  school  system  of 
the  city.  But  all  such  moneys,  when  needed  and  raised,  were, 
as  before,  to  be  paid  into  the  city  treasury,  like  all  the  other 
moneys  raised  for  the  benefit  of  the  city.  A  finance  department 
was  created,  at  the  head  of  which  was  the  comptroller.  In  this 
department  was  an  auditing  bureau,  which,  under  the  super- 
vision of  the  comptroller,  ^^  shall  audit,  revise  and  settle  all 
accounts  in  which  the  city  is  concerned  as  debtor  or  creditor, 
and  which  shall  keep  an  account  of  ea«h  claim  for  or  against 
the  corporation,  and  of  the  sum  allowed  upon  each,  and  cer- 
tify the  same  to  the  comptroller,  with  the  reasons  for  the 
allowance ;  the  chief  officer  of  which  shall  be  called  auditor 
of  aocoimts.''  In  the  same  department  was  the  chamberlain, 
whose  duties  are  particularly  defined  in  sections  29,  34  and 
85 ;  he  was  required  to  receive  all  moneys  which  should  be 
paid  into  the  city  treasury,  and  deposit  them  in  such  banks 
and  trust  companies  as  should  be  designated  by  him  and  the 
mayor  jointly,  and  no  moneys  could  be  paid  out  of  the  treas- 
ury, except  upon  warrants  drawn  by  the  comptroller  and 
countersigned  by  the  mayor ;  and  no  money  could  be  drawn 
from  the  banks  or  trust  companies,  except  by  checks  sub- 
scribed by  the  chamberlain  and  countersigned  by  the  comp- 
troller; but  before  any  warrant  could  be  drawn  for  the 
payment  of  any  money,  a  voucher  for  the  amount  must  have 
been  examined  and  allowed  by  the  auditor,  approved  by  the 
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Terminer."  Plaintiff  was  not  at  the  time  either  constable  or 
marshal  Porsnant  to  the  appointment  he  attended  the  ses- 
sions of  said  court  an  aggregate  of  250  days,  for  which  he 
claimed  the  compensation  provided  by  section  1,  chapter  820, 
Laws  of  1869. 

Defendant's  counsel  moved  to  dismiss  the  complaint  on  the 
ground,  among  others,  that  plaintiff  was  not  a  constable  or 
mai*shal,  and  therefore  was  disqualified  to  be  summoned  by 
the  sheriff  to  attend  upon  said  court.  The  motion  was  denied 
and  said  counsel  duly  excepted. 

The  court  directed  a  verdict  for  plaintiff  for  the  amount 
claimed,  to  which  defendant's  counsel  duly  excepted.  A  ver^ 
diet  was  rendered  accordingly. 

D.  J.  Deem  for  the  appellant.  The  provision  of  the  statute 
requiring  only  marshals  and  constables  to  be  summoned  is 
mandatory,  and  not  merely  directory.  {Marchcmt  v.  Lang- 
woHhy,  6  Hill,  646  ;  People  v.  Cooky  14  Barb.,  290 ;  8  K  Y., 
67 ;  Potter's  Dwar.  on  Stat.,  224-227 ;  U.  S.  v.  Cos.  of  Hem. 
PmaUj  1  Paine,  406 ;  6  Dane's  Abr.,  591-593 ;  People  v. 
ScJiermerhorny  19  Barb.,  558  ;  Sharp  v.  Spier,  4  HiU,  76.) 

Wm.  Z.  Findley  for  the  respondent.  Plaintiff  having 
attended  the  court  pursuant  to  the  directions  of  the  sheriff, 
and  having  performed  the  duties  which  would  have  devolved 
upon  a  constable,  wsapro  hoc  v^ice  a  constable,  and  is  entitled 
to  the  fee  allowed  by  law  for  such  service  by  a  constable. 
(Laws  1869,  chap.  820 ;  People  ex  rd.  UoUy  v.  Supra,,  4  Cow., 
146 ;  People  ex  rel.  Owrry  v.  Cheen,  64  Barb.,  504.) 

Andrews,  J.  The  sheriff  is  not  entitled  to  a  per  diem 
compensation  for  attending  the  Oyer  and  Terminer  or  other 
criminal  courts.  This  was  decided  in  Ex  pa/rte  Mmier  (2 
Hill,  411).  It  was  said  in  that  case,  that  his  attendance  upon 
these  courts  was  highly  necessary,  and  it  is  clearly  implied, 
from  the  duties  which  the  statute  imposes  upon  him  in  con- 
nection with  them  that  he  is  to  be  present.  But  the  statute 
SiCKXLs — ^YoL.  XXL      75 
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gives  no  specific  compenflatioa  for  this  service.  Fees  are 
given  to  the  sheriflE  for  a  variety  of  services  rendered  in  mat- 
ters growing  out  of  the  business  of  these  courts,  and  as  waa 
suggested  in  £a  parte  Mvaier^  these  may  have  been  deemed 
sufficient  compensation  for  his  attendance.  It  is  plain,  also, 
that  a  deputy  of  the  sheriff,  who  attends  in  place  of  the 
sheriff,  can  claim  no  compensation.  His  right  to  fees  for 
services  rendered  as  deputy,  depends  upon  that  of  the  sherifE 
whom  he  represents.  When  sheriff's  fees  are  given  by  statute 
they  are  given  to  the  sheriff,  although  the  services  may  be 
rendered  by  a  deputy. 

The  plaintiff,  therefore,  is  not  entitled  to  compensation  for 
attending  the  Oyer  and  Terminer  in  his  character  as  deputy 
sheriff.  He  was  general  deputy  in  1871.  In  January  of  that 
year  the  sheriff  appointed  him  a  special  deputy  to  attend  the 
Court  of  Oyer  and  Terminer.  Ab  general  deputy  he  could 
have  performed  the  duty.  Why  the  special  appointment  was 
made  does  not  appear.  He  attended  the  Oyer  and  Terminer 
under  this  appointment,  and  sues  to  recover  the  per  diem 
compensation  given  by  statute  to  constables  for  attending 
courts  of  record,  pursuant  to  a  notice  from  the  sheriff.  (Sec. 
1,  chap.  820,  Laws  of  1869.)  Section  83,  volume  2,  page  289 
of  the  Revised  Statutes  declares,  that  it  shall  be  the  duty  of  the 
sheriff  of  each  county,  within  a  reasonable  time  before  the  sit- 
ting of  any  Circuit  Court  of  Oyer  and  Terminer,  to  summon 
personally  so  many  marshals,  or  constables  of  his  county  as 
he  may  have  been  directed  to  summon  by  the  court  or  the 
presiding  judge  thereof,  to  appear  and  attend  upon  the  said 
court  during  its  sitting.  If  no  direction  shall  have  been 
given,  the  sheriff  is  to  summon  so  many  marshals  and  consta- 
bles as  he  may  deem  necessary  for  the  purpose.  (§  84.)  The 
plantiff  was  not  a  constable  or  marshal  at  the  time  of  his 
appointment  to  attend  the  Oyer  and  Terminer,  or  afterwards. 
The  claim  made  in  his  behalf  is  that  by  virtue  of  the  appoint- 
ment and  service  he  was  a  constable  pro  hoc  vice^  and  as  such 
is  entitled  to  compensation. 

The  difficulty  with  the  position  is,  that  the  power  of  the 
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fiheriS  under  the  statute,  is  limited  in  the  selection  of  attend- 
ants from  two  classes  of  existing  officers,  viz. :  Constables  and 
marshals,  and  does  not  authorize  him  to  select  persons  who 
are  neither  constables  or  marshals  for  this  service.  The 
original  statute  upon  the  subject  is  chapter  27,  Laws  of 
1819.  That  contained  a  provision  that  marshals  or  con- 
stables not  summoned,  ^^ shall  not  be  bound  to  attend"  the 
sittings  of  the  court.  This  was  left  out  of  the  revision, 
probably  as  unnecessary,  it  being  no  part  of  the  geueral  duty 
of  marshals  or  constables  to  attend  courts  of  record,  but  the 
insertion  of  this  provision  in  the  original  enactment  shows, 
that  the  legislature  then  intended  by  the  words  ^^  marshals 
and  constables,"  to  designate  existing  officers,  and  their 
intention  is  equally  apparent  we  think  from  the  statute 
as  it  now  stands.  Other  provisions  of  the  statute  con- 
firm this  conclusion.  The  statute  defining  county  charges 
enumerates,  among  others,  ''  the  compensation  allowed  by  law 
to  constables  for  attending  courts  of  record  "  (1  Eev.  Stat.,  385, 
§  3),  and  by  chapter  429  of  the  Laws  of  1847  (reported  in 
1864)  the  sheriff  was  directed  to  summon  two  constables  to 
attend  the  terms  of  the  Court  of  Appeals  aud  of  the  Supreme 
Court.  It  is  quite  plain  that  the  legislature,  in  both  of  these 
cases,  used  the  word  ^^  constable"  in  its  natural  and  ordinary 
sense,  and  that,  under  the  act  of  1847,  only  persons  who  were 
constables  could  be  summoned. 

We  see  no  ground  upon  which  the  plaintiff's  claim  can  be 
sustained.  His  actual  appointment  in  connection  with  the 
Oyer  and  Terminer  was  that  of  special  deputy  sheriff.  His 
services  were  rendered  under  that  appointment.  He  was  not 
a  constable  or  marshal ;  the  sheriff  could  not  jnake  him  one. 
The  statute  provides  for  compensation  to  such  persons  only 
who,  being  constables  or  marshals,  attend  the  courts  on  the 
summons  of  the  sheriff. 

The  case  of  People  v.  Holly  (4  Cow.,  146)  is  not  an  author- 
ity for  the  plaintiff.  The  claimant  in  that  case  was,  as  is  to 
be  inferred,  both  deputy  sheriff  and  constable,  and  having 
attended  the  Oyer  and  Terminer   on  the  summons  of  the 
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sheriff,  ready  to  serve  as  constable,  was  held  to  be  entitled  to 
his  fees,  although  he  performed  no  dnty. 

The  claim  that  there  were,  at  the  time  of  the  plaintiff's 
appointment,  no  constables  or  marshals  in  the  city  of  New 
York,  within  the  meaning  of  the  Eevised  Statutes  (assuming 
that,  if  tnie,  it  would  relieve  the  plaintiff),  is  not  well  founded. 
The  act  (chap.  484,  Laws  of  1862)  provided  that  constables 
elected  or  appointed  after  the  passage  of  the  act  should  be 
denominated  "  marshals,"  and  should  have  the  same  powers 
and  perform  the  same  duties  as  constables.  Up  to  this  time  two 
constables  were  elected  in  each  ward  of  the  city,  who  possessed 
the  common-law,  and  most  of  the  statutory  powers,  of  constables 
in  towns.  These  powers  were  not  abridged  by  the  fact  that, 
by  the  metropolitan  police  act  of  1860,  policemen  were  invested 
with  simikr  powers,  except  in  respect  of  the  service  of  civfl  pro- 
cess.  When  the  constables  were  called  marshals,  it  was  a  change 
of  name,  simply,  and  not  of  function.  The  marshals  have 
special  duties  to  perform  in  the  Marine  and  other  inferior 
courts  of  the  city,  but  this  does  not  necessarily  interfere  with 
their  serving  as  attendants  upon  courts  of  record,  upon  the 
summons  of  the  sheriff.  If  the  public  service  is  likely  to 
suffer  from  want  of  a  sufficient  number  of  this  class  of  officers 
to  do  the  duty  at  the  courts,  the  remedy  is  with  the  legislature. 
It  is  sufficient  to  say  that  the  present  marshals  answer  the 
description  of  officers  who  may  be  summoned  by  the  sheriff 
under  the  Eevised  Statutes.  It  is  not  difficult  to  see  that  if 
the  construction  contended  for  by  the  plaintiff  is  sustained,  and 
the  sheriff  may  summon,  as  attendants  upon  the  courts,  his  own 
deputies,  or  persons  not  holding  office,  and  thereby  constitute 
them  constables  or  marshals,  with  a  claim  for  compensation  out 
of  the  public  treasury,  serious  abuses  may  result. 

We  think  the  statute  is  plain,  and  that  the  plaintiff  must 
fail  in  his  action. 

Judgment  reversed  and  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Levi  Haas,  Assignee,  etc,  Bespondent,  v,  Thokas  0'£sien, 

Appellant. 

An  assignment  for  the  benefit  *of  creditors  made  by  an  insolyent  debtor, 
in  good  faith,  without  intent  to  defeat  the  object.  Impair  or  impede  the 
operation,  or  evade  any  of  the  provisions  of  the  bankrupt  act,  and  which 
transfers  all  his  proper^  without  preferences,  is  not  in  violation  of  the 
spirit  and  intent  of  said  act,  and  so  is  not  void  per  m. 

The  fact  that  proceedings  in  bankruptcy  are  taken  against  the  assignor 
within  six  months,  does  not  affect  the  validity  of  such  an  assignment 
The  act  was  not  intended  to  interfere  with  the  action  of  a  debtor,  who, 
in  good  faith,  with  no  fraudulent  intent,  voluntarily  seeks  to  apply  his 
property  toward  the  payment  of  his  debts  in  equal  proportions,  precisely 
as  it  would  have  been  applied  had  proceedings  been  taken  under  the  act 

Various  United  States  District  Court  bankruptcy  cases  disapproved  and 
distinguished. 

(Argued  June  12, 1876;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Conrt  of  the  city  of  ISfew  York,  affirming  a  judgment  in  favor 
of  plaintifE  entered  upon  the  report  of  a  referee. 

This  action  was  brof^ht  by  plaintiff,  as  assignee  in  bank- 
ruptcy of  one  Flanigan,  to  set  aside  a  general  assignment  for 
the  benefit  of  creditors,  made  by  him,  within  six  months  prior 
to  the  commencement  of  bankruptcy  proceedings,  to  defend- 
ant, and  to  compel  defendant  to  accoxmt  for  the  property 
received  by  him  under  said  assignment 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jacob  A.  Chro98  for  the  appellant.  Plaintiff  having  failed 
to  show  an  appointment,  or  to  either  allege  or  prove  any  trans- 
fer or  assignment  of  the  property  claimed,  was  not  entitled 
to  the  relief  prayed  for,  and  should  have  been  nonsuited. 
{Hampton  v.  R<mse^  11  N.  B.  R,  472 ;  SoMeffer  v.  Oa/rret^  2 
id.,  591 ;  Hemdoft  v.  Howard,  4  id.,  212 ;  40  How.  Pr.,  288 ; 
Bump  on  Bankruptcy  [8th  ed.],  139 ;  id.,  §  5049,  and  notes, 
pp.  537,  538 ;  id.,  §  5044,  p.  478,  and  notes ;  id.  [6th  ed.], 
§  14;  Wells  v.  Bramd&r,  18  Miss.,  348;  Com  Y.PurceUy  66 
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N.  T.,  649 ;  Scmger  v.  Ujpton,  13  Alb.  L.  J.,  No.  6,  p.  81 ; 
Sutherland  v.  Davies^  10  N.  B.  B.,  424 ;  Rogers  y.  Stevemon^ 
16  Min.,  68 ;  Cook  v.  Whipple,  14  Am.  R.,  206 ;  Bump  on 
Bankruptcy  [8th  ed.],  529,  §  5047,  and  notes.)  Plaintiff  hay- 
ing admitted  that  the  general  assignment  was  made  in  good 
faith,  the  conrt  erred  in  holding  it,  ipBofaato,  fraudulent  and 
void.  {Mayer  y.  HeUman,  13  Alb.  L.  J.,  No.  12,  pp.  199, 
200 ;  Thrasher  v.  BerUly,  59  N.  T.,  649 ;  Sedgwiok  v.  Placej 
1  N.  B.  R  [204],  673 ;  Lcmgley  y.  Perry,  2  id.  [180],  596 ; 
Tiffamf  y.  Imoos,  8  id.,  49 ;  Cook  y.  Rogers,  8  Mich.,  391 ; 
WUs<m  y.  City  Bk.,  17  WaL,  473,  484-486 ;  JBrouming  y. 
Sort,  6  Barb.,  91,  94 ;  Beck  y.  Parker,  3  Am.  E.  [65  Penn., 
262],  625.)  The  general  assignment  was  not  a  frand  npon  the 
creditors  or  the  bankrupt  act.  {Zangley  y.  Perry,  2  N.  B.  S. 
[180],  597 ;  Tifany  y.  Inicas,  15  Wal.,  410,  422 ;  Wilson  v. 
Pearson,  20  111.,  81,  89 ;  Wadtworth  y.  Tyler,  2  K  B.  R., 
816,  319-321 ;  Browning  y.  Hart,  6  Barb.,  91,  94 ;  Black  v. 
Seoor,  1  N.  B.  R,  358,  359 ;  Buckingham  y.  McLean,  13 
How.,  150, 167 ;  In  re  Oraft,  2  K  B.  R,  112 ;  Bump  on 
Bankruptcy  [6th  ed.],  588;  §  39,  note  ^.)  The  motion  to  di»^ 
miss  for  want  of  jurisdiction  should  haye  been  granted. 
{GilheH  v.  Priest,  65  Barb.,  444;  Brigham  y.  Clcf/Un,  7  N. 
B.  B.,  412 ;  Yocrhees  y.  JFrisbee,  8  id.,  152 ;  Shaw  y.  MeHdrum, 
14  Abb.  Pr.,  165,  and  note ;  Nefwmam  y.  FUker,  37  Md.,  259 ; 
In  re  Wylie,  2  N.  B.  R  [53],  137;  Bwois  y.  Anderson,  6  id., 
146 ;  R.  8.  TJ.  8.,  134,  185.) 

Sa/mud  Hand  for  the  respondent  The  assignment,  haying 
been  made  within  six  months  before  the  filing  of  the  petition 
in  bankruptcy,  was  yoid.  (Bump  on  Bankruptcy  [5th  ed.], 
467,  510 ;  id.,  524-526 ;  2  B.  R,  129, 181.)  The  State  courts 
haye  jurisdiction  of  actions  of  this  nature.  {Cook  y.  Whipple, 
65  N.  Y.,  150 ;  Sloan  y.  Lewis,  Alb.  L.  J.,  April  24,  1875, 
p.  266.) 

MiLLEB,  S.  The  assignment  made  by  Flanigan  to  the 
defendant  was  in  trust,  to  pay  all  the  creditors  of  the  assignor 
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equally  and  alike  and  without  any  preference;  and  it  wag 
admitted  npon  the  trial  that  Flani^an,  being  insolyent,  made 
and  executed  the  assignment  in  good  faith,  and  to  insnre, 
under  and  by  virtue  thereof,  the  distribution  of  all  his  prop- 
erty among  his  creditors  without  preference.  It  was  also 
proved  that  it  was  made  without  any  intention  to  delay,  hin- 
der or  defraud  creditors,  or  to  defeat  the  object  of  the  bank- 
rupt act.  The  provision  with  which  it  is  claimed  that  the 
assignment  was  in  conflict  and  which  rendered  it  void,  declares 
that :  "  li  any  person,  being  insolvent  or  in  contemplation  of 
insolvency  or  bankruptcy,  within  six  months  before  the  filing 
of  the  petition  by  or  against  him,  makes  any  payment,  sale, 
assignment,  transfer,  conveyance,  or  other  disposition  of  any 
part  of  his  property  to  any  person  who  then  has  reasonable 
cause  to  believe  him  to  be  insolvent,  or  to  be  acting  in  con- 
templation of  insolvency,  and  that  such  payment,  sale,  assign- 
ment, transfer,  or  other  conveyance,  is  made  with  a  view  to 
prevent  his  property  from  coming  to  the  assignee  in  bank- 
ruptcy, or  to  prevent  the  same  from  being  distributed  under 
this  act,  or  to  defeat  the  object  of,  or  in  any  way  impair,  hin- 
der, impede,  or  delay  the  operation  and  effect  of,  or  to  evade 
any  of  the  provisions  of  this  act,  the  sale,  assignment,  trans- 
fer or  conveyance  shall  be  void,  and  the  assignee  may  recover 
the  property,  or  the  value  thereof,  as  assets  of  the  bankrupt ; 
and  if  such  sale,  assignment,  transfer  or  conveyance  is  not 
made  in  the  usual  and  ordinary  course  of  business  of  the 
debtor,  the  fact  shall  be  prima  facie  evidence  of  fraud." 
(See  §  35  Bankrupt  Law,  also  the  last  two  clauses  §  39  Bank- 
rupt Law,  before  the  amendment  of  June,  1874.) 

Although  the  referee  found  that  the  assignment  was  void 
under  the  bankruptcy  act,  and  that  it  did  tend  to  evade  the 
provisions  of  the  same  and  prevent  the  assignor's  property 
from  being  distributed,  there  is  no  distinct  finding  that  the 
assignment  was  made  in  direct  contravention  of  the  provisions 
cited ;  and  the  fact  that  it  was  done  in  good  faith  and  without 
any  intention  to  violate  or  defeat  the  provisions  of  the  act,  as 
already  stated,  rebuts  any  presumption,  arising  tinder  the  act. 
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that  it  was  jfrimafade  fraudulent*  The  coneliiBioii  of  tbe 
referee  referred  to,  therefore,  rests  upon  the  simple  fact  that 
the  assignment  was  made  within  six  months  prior  to  the  filing 
of  a  petition  in  bankruptcj  within  the  aet,  in  contemplation 
of  insolvency  by  the  bankrupt,  and  with  the  knowledge  ol 
the  defendant,  or  reasonable  cause  to  believe,  at  the  time,  that 
Flanigan  was  insolvent. 

The  real  question  to  be  determined,  then,  is  whether  an  act 
of  this  kind,  made  in  good  faith,  and  with  no  fraudulent 
intent,  for  the  benefit  of  ci^editors,  is  in  violation  of  the  spirit 
and  intention  of  the  bankruptcy  act,  and  for  that  reason  fraudu- 
lent and  void.  The  provisions  cited  evidently  contemjdated 
not  only  that  the  assignor  should  commit  the  act  when  insol- 
vent or  in  contemplation  of  insolvency,  but  that  the  assignee 
should  have  reasonable  ground  to  believe  that  such  was  the 
case,  and  that  the  assignment  was  made  with  a  view  of  prevent- 
ing the  property  from  being  disposed  of  under  the  bankruptcy 
act,  and  as  therein  provided.  As  there  is  no  finding  of  fact 
that  the  intent  was  to  evade  any  of  the  provisions  of  the  act, 
and  as  the  proof  and  admissions  show  good  faith,  the  conclu- 
sion that  the  assignment  was  void  and  did  tend  to  evade  the 
provisions  of  the  act,  does  not  appear  to  be  warranted.  The 
object  and  purpose  of  the  act  in  question,  was  to  provide  a 
system  by  which  the  property  of  an  insolvent  could  be  ap{HX)- 
priated  and  applied  to  the  payment  of  his  debts  in  equal  and 
just  proportions.  The  theory  upon  which  the  bankrupt  act 
is  based,  is  that  no  preferences  shall  be  allowed ;  that  every 
ci'editor  shall  be  entitled  to  his  pro  rata  share  of  the  bank- 
rupt's estate,  and  thus  fraud  prevented  in  the  distribution  of 
his  assets.  When,  therefore,  an  assignment  is  made  for  the 
benefit  of  all  the  creditors  equally  in  good  faith,  without  fraud 
or  any  intent  found  to  contravene  any  provisions  of  the  law, 
or  to  hinder,  delay  or  defraud  creditors,  it  is  not  apparent  how 
such  assignment  can  be  considered  as  a  violation  of  the  spirit 
and  intention  of  the  act  itself. 

In  Tiff  amy  v.  Imcob  (15  Wall.,  410, 422)  it  was  held  that  two 
things  must  concur  to  bring  an  assignment  within  the  prohibi- 
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• 
tion  of  the  bankrupt  act,  yiz. :  the  fraudulent  design  of  the 

bankrupt  and  the  knowledge  of  it  on  the  part  of  the  assignee. 
Neither  of  these  features  characterize  the  ease  at  bar.  The 
admission  and  proof  establish  that  there  was  no  such  design 
or  knowledge.  In  fact,  that  all  the  parties  acted  in  entire 
good  faith  and  with  no  intent  to  yiolate  the  provisions  of  the 
act.  The  principle  is  settled  in  this  court  that  when  the 
debtor  has  not  been  proceeded  against,  or  taken  any  proceed* 
ings  in  the  bankrupt  court,  an  assignment  for  the  benefit  of 
creditors  by  such  debtor,  which  gives  no  preference  to 
any  creditor,  is  not  an  instrument  void  per  «^  as  in  hostility 
to  the  bankrupt  act.  {Thrasher  v.  BenUey^  59  N.  T.,  649 ; 
see,  also,  Cooh  v.  RogerSj  31  Mich.,  891 ;  Beck  y.  Parker^  65 
Pemu,  262 ;  ffawhMe  Appeal^  34  Conn.,  548.)  The  fact 
that  proceedings  were  instituted  within  the  six  months 
provided  for  by  the  section  cited,  does  not  change  the  applica- 
tion of  the  rule  referred  to  nnlese  there  is  a  fraudulent  design 
and  knowledge-  In  Sedgwick  v.  Place  (1  N.  B.  Eeg.,  204, 
678),  it  was  held  in  the  United  States  Circuit  Court  of  New 
York,  by  Mr.  Justice  Nelson,  that  a  general  assignment 
untainted  with  fraud  as  against  creditors  or  the  bankrupt  act 
is  valid,  and  the  property  will  not  be  turned  over  to  the 
aerignee  in  bankruptcy.  An  application  in  this  caae  was  made 
for  the  benefit  of  the  bankrupt  act,  within  six  months  after 
the  assignment  had  been  made.  In  Langley  v.  Perry  (2  N. 
B.  Eeg.,  597),  in  the  United  States  Circuit  Court  of  Ohio, 
where  the  petition  was  filed  against  the  debtor  within  the  six 
months,  Swatnb,  J.,  held,  that  such  an  assignment  was  not 
necessarily  a  conveyance  with  an  intent  to  hinder,  delay  or 
defraud  creditors,  and  where  the  intention  was  to  secure  an 
equal  distribution  of  all  the  debtor's  property  among  all  his 
creditors,  it  was  not  a  conveyance  with  an  intent  to  defraud, 
or  delay  the  operation  of  the  bankrupt  act.  It  was  said  that 
the  innocence  or  guilt  of  the  act  depends  upon  the  mind  of 
him  who  did  it,  and  it  was  not  a  fraud  within  the  meaning  of 
the  bankrupt  act  unless  it  was  meant  to  be  so. 
In  Mayer  v.  HUZmcm  (IT.  S.  Sup.  Ct.,  reported  in  13  Alb. 
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Law  Jour.,  200)  the  general  doctrine  was  npheld,  that  a 
general  assign'knent  for  the  benefit  of  creditors  was  not  frandu* 
lent  or  absolutely  void.  Field,  J.,  who  delivered  the  opinion 
of  the  court,  said  there  was  much  force  in  the  position  of 
counsel,  that  such  assignment  is  only  a  voluntary  execution  of 
what  the  bankrupt  court  can  compel,  and  as  it  is  not  a  proceed 
ing  in  itself  fraudulent  as  to  creditors  and  does  not  give  a 
preference  to  one  creditor  over  another,  that  it  conflicts  with 
no  positive  inhibition  of  the  statute,  and  that  it  had  the  support 
of  the  decisions  last  above  cited.  He  further  stated  that  it 
was  unnecessary  to  express  any  decided  opinion  upon  the 
question,  because  its  decision  was  not  required  for  the  dis- 
position of  the  case.  Although  the  point  now  presented  was 
not  distinctly  decided  in  the  case  last  cited,  yet  that  case,  in 
connection  with  the  other  cases  referred  to,  tends  strongly  to 
sustain  the  doctrine  that  a  general  assignment  violates  no 
provision  of  the  bankrupt  act.  (See,  also,  Smith  v.  JusUania 
Ins.  Go.,  4  0.  L.  K,  130 ;  12  K  B.  R,  185 ;  In  re  KirUzing, 
3  K.  B.  B.,  217.)  There  are  authorities  adverse  to  the  cases 
cited ;  most  of  them  are  the  decisions  of  the  United  States 
District  Courts,  which  are  not  as  authoritative  as  the  cases 
already  cited,  and  the  distinct  point  now  raised  was  not 
nlade,  nor  does  it  appear  distinctly  in  any  of  them,  as  is  the 
case  at  bar,  that  any  of  the  assignments  were  made  in 
good  faith,  and  with  no  design  to  evade  the  provisions  of  the 
bankrupt  act.  {Horter  v.  McuMey,  2  N.  B.  R.,  406 ;  In  re 
Smithy  3  id.,  377 ;  In  re  Ooldsohm/idty  3  id.,  164 ;  In  re  Sjncer 
V.  Wordy  3  N.  B.,  519 ;  In  re  HandeU  v.  Sutherlandy  3  B. 
R.,  18 ;  Pierce  v.  Northujpy  id.,  250 ;  In  re  Wdky  1  id.,  171 ; 
In  re  Burty  1  Dillon,  439 ;  Hardy  v.  Bramnigam,y  4  N.  B.  R, 
262.)  In  the  last  case,  Woodbutf,  J.,  makes  some  remarks 
in  regard  to  the  design  of  the  bankrupt  act  in  reference  to 
the  property  of  insolvents,  and  the  eflEect  of  some  of  its  pro- 
visions, which  would  not  apply  where  property  was  in  the 
hands  of  a  receiver  appointed  by  a  State  court ;  but  the  point 
now  raised  was  not  presented,  and  the  case  is  not  analogous. 
Although  some  of  these  cases  appear  to  sanction  the  doctrine, 
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that  the  bankmpt  act  absorbs  and  swallows  up  all  other 
proceedings  in  the  State  courts;  there  are  the  strongest 
reasons  for  holding  that  the  act  was  not  intended  to  interfere 
with  the  debtor,  where,  with  an  honest  purpose  and  entire 
good  faith,  he  sought  to  apply  his  property  for  the  benefit  of 
his  creditors,  precisely  in  the  same  manner  as  was  intended, 
and  as  would  have  been  done  by  proceedings  under  the  bank- 
rupt act,  and  probably  at  less  expense  and  far  more  to  the 
advantage  of  the  creditors.  The  act  was  aimed  at  fraud  and 
to  prevent  preferences;  and  where  neither  of  these  are 
apparent,  there  is  no  ground  for  claiming  that  an  equitable 
distribution  of  the  insolvent's  estate  is  in  violation  of  the  law. 
The  later  cases,  to  which  reference  has  been  had,  uphold 
these  views  very  decidedly,  and,  I  think,  should  be  followed. 

The  court  below  erred  in  holding  that  the  assignment  was 
void  and  tended  to  evade  the  provisions  of  the  bankrupt  act, 
and  for  this  error,  without  considering  the  other  questions 
raised,  the  judgment  must  be  reversed  and  anew  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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JoHK  HoGAK,  Appellant,  v.  William  E.  Laikbeeb,  Beepondeat. 
(Submitted  April  6, 1876 ;  decided  April  18, 1876.) 

« 

Dboidbd  upon  the  facts  in  the  case« 

Dams  <b  Lyon  for  the  appellant 

Oe(yrge  W.  Lard  for  the  reBpondent 

Miller,  J.,  reads  for  afflrmanoe. 
All  concur. 
Judgment  affirmed. 


John  Hiooinb,  Bespondent,  v.  The  Newtown  and  Flushing 

Bailboad  Oompant,  Appellant. 


(Aii^aed  Febniaiy  28, 1876 ;  decided  April  18, 1876.) 

Bepobted  below,  8  Hnn,  611. 

The  complaint  in  this  action  claimed  to  recoyer  for  work 
and  labor  performed  at  the  request  of  defendant,  in  constmct- 
ing  an  embankment  and  other  work  upon  its  road,  whidi  it 
was  ayerred  defendant  agreed  to  pay  for  at  specified  rates.  It 
appeared  upon  the  trial  that  the  work  was  done  under  a  special 
contract,  which  was  put  in  evidence  by  plaintiff.    By  the 
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contract  defendant  waa  to  pay  for  the  work  at  the  contract 
price  upon  the  estimates  of  its  engineer,  as  certain  portions 
were  finished.  FlaintDS  gave  evidence,  showing  the  full  com- 
pletion of  the  contract  on  his  part ;  that  he  had  requested  the 
executive  committee  of  defendant's  board  of  directors  to  send 
the  engineer  to  measure  the  work,  which  they  promised  to  do, 
but  did  not ;  also,  that  he  requested  the  engineer  to  make  the 
measurement,  which  he  promised  to  do,  but  did  not.  Defend- 
ant's counsel  moved  to  dismiss  the  complaint,  on  the  ground 
that  the  terms  of  the  written  contract  were  not  set  forth 
therein,  and  that  it  did  not  aver  that  the  engineer  ever  made 
any  estimate,  nor  any  performance  or  waiver  of  the  condition 
precedent  contained  in  the  contract.  The  motion  was  denied, 
and  defendant's  counsel  excepted.  Upon  the  appeal,  defend- 
ant's counsel  claimed  that  the  proof  was  defective  in  not  show- 
ingany  estimate  or  any  excuaefornot  having  obtained  the 
same.  Hddj  that  it  was  not  necessary  to  determine  whether 
the  proof  was  sufficient  to  dispense  with  the  estimate,  as  no 
point  was  taken  upon  the  trial  presenting  the  same ;  the  motion 
to  dismiss  havuig  been  founded  solely  upon  objections  to  the 
form  of  the  complaint ;  and  that  these  were  not  tenable,  as  it 
was  settled  prior  to  the  Code  that  a  party  who  had  fully  per- 
formed a  special  contract  for  work  and  materials  was  not 
bound  to  declare  upon  the  contract,  but  might  declare  gener- 
ally for  the  value  of  the  work,  and  the  contract  might  be 
referred  to  to  determine  the  value,  which  rule  of  pleading 
has  not  been  changed  by  the  Code.  {Farran  v.  Sherwood^  17 
K  Y.,  227 ;  Felis  v.  VeafivaUy  2  Keyes,  152.)  Various  otha 
questions  were  disposed  of  upon  the  facts  in  the  case. 

• 

JSUas  J.  Beach  for  the  appellant. 

Jamea  W.  Covert  for  the  respondent 

Bapallo,  J.,  reads  for  aflSrmance. 
All  concur. 
Judgment  affirmed. 
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The  People  ex  reL  William  M.  Stetens^  HespondeatBy  9. 

William  B.  Hatt,  Appellant. 

* 

The  People  ex  rel.  Jambb  E.  Mttngeb,  Jr.,  BespondentB,  ti. 

Dai^iel  Gsbow,  et  aL,  Appellants. 

To  entitle  a  party  to  a  writ  of  mandamui,  he  most  ehow  himself  legaUy 
and  equitably  entitled  to  some  right  properly  the  subject  of  the  writ, 
and  that  it  is  legally  demandable  from  the  person  to  whom  the  writ 
is  directed  ;  also,  that  such  person  still  has  it  in  his  power  to  perfonn 
the  duty  required. 

So,  also,  whatever  is  required  to  be  done  by  the  relator  as  a  condition 
precedent  to  the  right  demanded,  must  be  shown  aflAnnatiyely  to  have 
been  performed  by  him  before  he  is  entitled  to  the  writ. 

BsopU  Mrd,y,  Haift  (7  Hun,  89)  reyersed. 

(Argued  April  4, 1876  ;  decided  April  18, 1876.) 

These  were  appeals  from  orders  of  General  Term  which 
reversed  orders  of  Special  Term  denying  motions  in  each  case 
that  a  mcmdamus  issue.    (Beported  below,  7  Hun,  39.) 

By  chapter  400,  Laws  of  1875,  the  town  of  "Wappinger 
was  created  from  a  portion  of  the  territory  of  the  town  of 
Fishkill,  the  residue  remaining  and  continuing  as  the  town  of 
FishkQl.  It  was  provided  (§  2)  that  the  town  officers  dected 
in  the  old  town,  "  should  hold  over  and  perform  the  duties  of 
their  respective  offices  "  for  both  towns,  until  the  first  Tuesday 
of  March,  1876,  when  elections  in  each  town  were  directed. 

In  the  matter  first  above  entitled,  the  application  was  for  a 
mamdamuB  to  compel  the  defendant,  who  was  town  clerk  of 
the  Jx)wn  of  Fishkill  at  the  time  of  the  passage  of  said  act,  and 
was  a  resident  of  the  territory  remaining  under  the  act  in  the 
town  of  Fishkill,  to  file  a  chattel  mortgage  given  to  relator, 
who  was  a  resident  in  the  new  town  of  Wappinger,  by  a 
resident  of  said  town,  and  to  properly  index  the  same  as 
required  by  statute. 

The  second  application  was  by  relator,  a  resident  and  tax- 
payer of  the  new  town,  to  compel  defendants  who  were  at  the 
time  of  its  creation  assessors  of  the  old  town,  two  of  whom 
were  residents  in  the  territory  left  to  said  town,  and  one  ol 
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whom  reBided  in  the  new  town  as  the  board  of  assessors  for  the 
new  town,  to  ascertain  the  taxable  inhabitants  and  property 
thereof,  and  prepare  an  assessment  roll  for  said  town. 

The  Special  Term  denied  the  applications  on  the  gronnd 
that  the  said  act  was  nnoonstitntional  and  void.  Ilddy  that 
the  act  had  no  effect  npon  the  powers,  the  property,  rights  or 
obligations  of  the  town  of  Fishkill,  or  upon  the  terms  or 
tenure  of  office  of  those  then  holding  office  therein,  and  who 
continued  to  reside  in  that  portion  of  the  town  not  set  ofi  to 
the  new  town,  and  that  except  as  otherwise  provided  by  law 
all  the  statutes  then  in  force,  relating  to  the  town  of  Fishkill, 
were  in  full  force  and  effect  in  said  town,  after  the  alteration 
of  its  boundaries  and  curtaihnent  of  its  territory.  (1  R.  S., 
338;  JSampstead  y.  Hampsteady  1  Hop.,  288;  People  v. 
Ocureyj  6  Cow.,  642 ;  Expmie  McColhmhy  1  Cow.,  551.)  That, 
therefore,  section  8  of  said  act,  which  continues  all  laws  then 
affecting  the  town  of  Fishkill,  and  makes  them  applicable  to 
said  town  as  it  existed  under  the  act,  which  section  was  chal- 
lenged as  violative  of  article  3  of  section  17  of  the  Constitu- 
tion, was  of  no  force  or  effect  whatever,  as  it  was  not  neces- 
sary to  continue  such  laws,  and  it  was  entirely  immaterial 
whether  the  section  was  in  or  put  of  the  act ;  that  it  had 
become  of  no  importance  whether  the  officers  elected  for  the 
town  of  Fishkill  were  constitutionally  officers  of  the  town  of 
Wappinger,  as  an  election  for  officers  had  been  had  under  the 
act ;  that  conceding  that  the  officers  of  Fishkill  could  not  be 
made,  by  the  legislature,  officers  of  Wappinger,  the  attempt 
so  to  do  by  enactment  did  not  necessarily  vitiate  the  entire 
act ;  that  it  was  not  for  the  court,  unless  necessary  for  the 
determination  of  matters  before  it,  to  hold  any  part  of  the  act 
unconstitutional,  and  any  omissions  of  duty  on  the  part  of  the 
officers  affecting  the  public,  could  not  be  remedied  or  supplied 
by  any  judgment  that  could  be  given  in  these  proceedings. 

The  court  laid  down  the  following  general  principles  as 
applicable  to  writs  of  mcmdomma  :  First,  that  to  entitle  a  rela- 
tor to  the  writ,  he  must  show  himself  legally  and  equitably 
entitled  to  some  right  properly  the  subject  of  the  writ,  and 
that  it  is  legally  demandable  from  the  person  to  whom  the 
writ  must  be  directed ;  also,  that  such  person  still  has  it  in  his 
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power  to  perform  the  duty  required.  {People  v  Supervisors^ 
12  Barb.,  217  ;  Topping  on  Man.,  17.)  Second,  that  what- 
ever is  required  to  be  done  by  ench  relator  as  a  condition  pre- 
cedent to  the  right  demanded,  mnst  be  shown  affirmatively  to 
havcTbeen  performed  by  him.  (Topping  on  Mandamus,  28 ;  id., 
251.)  Also  held,  that  the  relator  Munger  had  no  right,  as  a 
resident  and  tax-payer,  npon  his  own  motion  and  in  his  own 
behalf,  to  take  action  to  compel  the  assessors  of  the  town  to 
perform  their  duties ;  and,  even  if  it  should  be  claimed  that 
any  tax-payer  had  such  power,  the  time  had  long  gone  by  an 
the  time  of  granting  the  order  for  numdamv^  in  that  caae,  and 
the  writ,  therefore,  being  unavailing,  should  not  have  been 
granted ;  that  as  to  the  application  of  the  relator  Stevens,  the 
writ  might  be  denied  on  the  ground  that  it  was  not  dear  that 
defendant  Hayt  was  bound  by  law  to  exercise  the  jurisdiction 
demanded  of  him;  but,  conceding  this,  it  did  not  appear 
affirmatively  that  he  had  been  put  in  default,  as  the 
act  requiring  chattel  mortgages  to  be  filed  (Laws  of 
1833,  chap.  279 ;  Laws  of  1849,  chap.  69)  gives  the  derk 
certain  fees,  and  a  payment  or  tender  of  these  fees  was  neces- 
sary to  entitle  relator  to  demand  the  filing  and  registry  of  his 
mortgage ;  no  such  payment  or  tender  appears;  also  that  die 
statute  requires  the  filing  to  be  in  the  town  where  the  mort- 
gagor, if  a  resident  of  the  State,  resides ;  defendant  resided 
in  Fishkill,  had  no  office  in  Wappinger,  and  had  undertaken 
no  duties,  nor  assumed  the  office  of  town  derk  of  the  latter 
town ;  nor  does  it  appear  that  he  had  the  means  or  could  pro- 
vide a  book  for  registry  at  the  expense  of  the  town ;  also,  the 
relator  had  no  legal  right  to  compd  defendant  to  go  from  his 
residence  to  some  place  in  Wappinger,  and  there  perform  the 
act  required,  and  the  filing  of  the  mortgage  in  Fishkill  would 
have  been  usdess. 

jr.  A.  Fowler  for  the  appellant 
Wm.  L  Thorn  for  the  respondent 

Per  Cwriam  opinion  for  reversal  of  order  of  General  Term, 
and  affirmance  of  order  of  Spedal  Temu 
All  concur. 
Ordered  accordingly. 
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HjDfBT  MoBTHOBST,  Respoiident|  v.  Thb  Nsw  Yobk  Oxntsal    u^m 
AHD  Hudson  Biybb  Railboad  OoMPAmr,  Appellant 

(Argoied  April  6, 1876 ;  decided  April  18, 1876.) 
A.  P.  Zamng  for  the  appellant 
J.  S.  ICartindale  for  the  respondent 


All  concur ;  Allbk,  J.,  not  sitting. 
Judgment  affirmed. 


RoBBBT  MiLLEB,  Appellant,  v.  Ahdbbw  Ooates,  Impleaded, 

etc,  Respondent 

(Ar^oed  April  11, 1876;  decided  April  18, 1876.) 

Thb  complaint  in  this  action  alleged,  in  substance,  that  the 
parties  entered  into  an  agreement  in  Scotland  hj  which  plain- 
tiff agreed  to  come  to  the  United  States  for  the  purpose  of 
introducing  into  the  markets  of  this  country  ^^ Andrew  Goates' 
best  linen  and  shoe  thread,"  which  were  manufactured  bj 
defendant  Defendant  was  to  paj  plaintiff's  expenses  for 
passage,  and  to  paj  him  $2,000,  for  one  year,  for  his  personal 
expenses,  to  furnish  him.with  goods,  pay  the  expenses  of  the 
business,  and,  at  the  end  of  the  year,  defendant,  if  he  saw  fit, 
could  abandon  the  enterprise,  and  plaintiff  was  to  have  no 
other  claim  save  the  $2,000.  In  case  defendant  chose  to  con- 
tinue the  business  at  the  end  of  the  year,  plaintiff  was  to 
receive  and  be  paid  for  his  services  the  same  allowance,  and 
an  additional  amount  to  be  subsequently  determined  and  cal- 
culated upon  the  basis  of  the  future  increase  of  the  business, 
the  value  of  the  same,  and  the  value,  success  and  merit  of 
plaintiff's  services,  and,  also,  that  plaintiff  was  to  have  a  share 
in  the  profits.  That,  under  such  agreement,  plaintiff  came  to 
New  York  in  1866,  opened  an  office,  and  commenced  business, 
which  he  succeeded  in  making  profitable,  so  that  at  the  end 
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of  the  year  defendant  determined  to  continue  it.  That  pLuji- 
iMy  hj  hifi  effcrrts  and  labors,  made  defendant's  thread  the 
leading  artide  ini^e  market,  and  the  business  raj^idly  extended 
and  was  veiy  profitable.  That  plaintiff  so  continued  the 
business  until  1871,  when,  without  cause,  he  was  discharged, 
and  the  management  of  the  business  taken  from  him.  That 
at  the  time  there  remained  due  him  of  the  sum  of  $2,000 
allowed  him  for  personal  e:fpenses  the.  sum  of  $5,900,  besides 
his  claim  for  services  under  and  in  pursuance  of  said 
agreement ;  that  plaintiff,  iseedii^g  ^eifeey,  4or  tlie  pifn^ofle 
of  obtaining  the  $5,000  which  defeujdbuiteoiiteded 'to.be 
his  due,  but  which  he  refused  to  pay  unless  plaintiff  would 
execute  a  receipt  in  full,  was  induced  to  sign  a  receipt  releafi- 
ing  and  withdrawing  all  claim  under  said  agreement.  Plain- 
tiff asked  that  defendant  be  r^uiipedto  iicoount  and ^Miy ^ 
him  the  value  of  his  service9>  his^prpp^  share  of  the  profits, 
the  good-will  and  value  of  the  business,  etc  Defendant 
Coates  demurred  that  tbe  eomplauKt:dad  fiot  aetrlosth  aoaiOBe 
of  action.  The  demurrer  was  sustained  below.  Hddj  error; 
that  under  the  agreement  plaintiff  ^was  entitled  to  demand  at 
least  theV$5,000,  together  witii  what  his  services  were  reaftoa- 
ably  worth  in  >  addition ;  that  the.  alkgatiDn  as  to  the  giving  a 
Teeeipt  was  unneoessaiyjtbut'did  Bet  showa  compromise  of 
the: claim  ja  excess  of  the  '$5;Q00)paid,  «r  any  attempt  to 
^adjust  and  settle  the  sume;.  that  there  was  no  accord  md  satis- 
fai^tion,  or  any  payment,  oo  aecoont  of  said  daimy'  but*  m^^y  a 
payment  of  an  acknowledged-  indebtedness  entirely  independ- 
ent of  said  claimsy  and  that  the.  receipt  of  the  $5,000  fwnished 
no  consideration  for ,  an  agreement  a^t  to  make*  any  further 
daun.  .(^ya»v.irim?,t48N.T.,aot) 

.  Oeoriffe  jr.WilliamB  lor  tha.appdlaDt. 

James  Jf.  Vunyumii^  theivaspMidwt 

.F^r  curiam  opinion;  for  revefsal  of  judgment  of  <  Qeaaal 
,Tenn  and  afflimanee.  of  order 'of  Sp^oial  TeiSL 
All  concur. 
Judgment  affirmed. 
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jFoHN  S.  SuxMOBouAmiy  Beepcoiilant  .«^  JSaKiflicuB  Bknnvit^ 

Appellant. 

(Argaed  April  11, 187(1;  dfikiided^^  %.  19?^) 

This  was  au  action  for  .fmff^  X)e£f)ndfi#  jWin^ai^  of 
plaintiff  a  pair  of  ho«e6,  turning  out  in  part  payment  a  prom- 
issory  note.  The  fraud'  alleged  was  fntudulent  representa- 
tions as  to  the  responsibility  of  the  maker  of  the  note.  Plaintiff 
saed  the  note  and  obtained  judgment,  bvt  ooidd  not  ^eUect. 
The  court  charged,  among  other  things,  in  substance,  that  if 
the  jury  belieired  the  alleged  fraud  established,  plaintiff,  •in 
addition  to  the  amount  of  the  c^ote,  was  entitled  to  recover  the  . 
costs  in  the  aetion  against'  the  maker,  with  iateiest,  to  wJiich 
defendant's  counsd  ^uly  exoept^  JBMdy  erroK;  that.plain- 
tifi  was  not  obliged  to  sue  the  note  as  a  coaiditi^  psecedent 
to  his  right  to  recoyer ;  vthq  w^  »we^^ot  iji^i/d  p;roximate  re^^t 
or  the  natural  consequence  of  the  fraud ;  and  therefore  were 
not  a  proper  item  of  damages. 

J.  H.  Ohite  fop^she  appellant. 

Anuua  Ji  Parker  for  the  respoiifdent. 

Per  Curiam  opinion  for  reversal  and  ney  tifiJ,  ^iwleiss  plfub- 
tiff  stipulates  to  deduct  from  the  recovery  the  sum  of  ninety- 
three  dollars  and  thirty-«x  cents,  and  if  he  so  stipulates,  the 
judgment,  as  so  modified,  affirmed. 

'AH  conenr. 

Jitdgm^tjaoeosdingly 


Luonrs  E.  Gbbsn  et  aL,  Bespondents,,  y.  Pekbt  M.  Eldbbd, 

Appellant. 

(Argued  April  10»  1876;  decided  April  25, 1876.) 

This  was  an  action  of  ejectment.  The  sole  question  was  as 
to  the  constimction  of  an  exception  in  a  deed  under  which 
plaintiff  claimed,  t.  0.,  whether  the  premises  in  question  were 
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indnded  in  the  exception  and  so  excluded  from  the  gnoL 
The  deed  was  construed  in  view  of  the  snrronnding  ciieom* 
stances. 

Martin  I.  Tovma&nd  for  the  appellant. 

JSseh  Cowen  for  the  respondents. 

AiTDBEwSy  J.f  reads  for  aflGurmance. 
All  eon(»ur» 
.   Judgment  affinned. 


Leah  J.  JsasBBOLLy  Administratrizy  et&,  Beqpondsn^  «.  Tn 
Kew  Yobk  Okhtral  A;BrD  Huneoir  BnxK  lUmBOAP  Ook* 
PAOT,  Appellant 

(Argaed  Aprfl  10, 1876  ;  decided  April  36/1876.) 

>      .  .         .  .     ' 

S.  W.  Ja6k%on  for  the  appellant 

TT.  Z.  Ton  2>an^/i^A  for  the  respondent   * 

Agree  to  affirm.    No  opinion* 
All  concur. 
Judgment  afBrmed. 


i«M*w4MW«.*-*a«. 


NosicAK  Cox  et  aL,  Administrators,  etc.,  Aj^mBshIb,  %.  Wii* 
BXN  S.  WioHTKAK,  Executor,  etC|  et  d.,  Baqpondcnta 

(Argued  April  12, 1876  ;  decided  April  85, 1876.) 

BxpoRTSD  below,  4  Hun,  799. 

JSl  H.  Prindls  for  the  appellants. 

Wm.  F.  Jenk»  for  the  respondents. 

^    Agree  to  affirm.    Ko  opinum« 
All  ooncm*. 
Judgment  affirmed. 
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« 

Thx  TVjlshob  Tool  ULAjsxnfAOTusnsa  Coxpant,  Bespoadent,  t^* 
Thb  Htbkrnia  Fibb  Inbubanob  CoMFAJsrr  of  Ohio,  Appel- 
lant 

Ma.  actiwi  upon  m  policy  of  fire  inmuance  was  commenced  in  the  nam^ 
of  L.,  at  asiignee.  Subsequentfy,  upon  aflidaTita  that  it  had  been 
leaaiigned,  the  insured  was  sabatituted  as  pUintiif ;  defendant  aoqni- 
eaoed  in  the  order  by  leoeiving  ooeti  allowed  to  it.  On  the  trial 
defendant  objected  to  a  recoyeiy,  without  proof  of  an  assignment  and 
reaasigmnent  The  objection  was  oYerruled,  and  a  motion  was  granted* 
without  objocti<nif  conforming  the  complaint  to  the  pnxif .  MM,  that 
the  objection  waa  untenable,  as  after  the  granting  of  the  motion  to  con- 
form there  was  nothing  in  the  pleadings  or  proofs  to  show  an  assignment 

The  policy  contained  a  clause  that  the  company  would  not  be  liable,  unlesp 
premiums  "be  actually  paid  to  the  company."  It  was  delivered  by 
defendant's  agent,  without  requiring  prepayment  Pkiyment  of  the 
pieaiuma  waa  demaBded  several  times,  but  not  paid.  PUdntilTs  officer, 
at  the  time  of  the  last  demand,  promised  to  pay  in  a  few  days.  The 
policy  waa  not  canceled,  nor  was  plaintilf  notified  that  it  would  be  Void, 
unless  payment  waa  made.  MM,  that  the  evidence  Justified  a  finding 
that  the  waiver  of  payment  continued  up  to  the  loss,  and  that  defendant 
liable. 


(Argoed  April  12, 1876 ;  decided  Aprfl:85, 187(k) 

Thib  was  an  action  npon  a  policy  of  fire  insnrance,  ifisued 
by  defendant  to  plaintiff.    (Beported  below,  7  Hnn,  74.) 

The  action  waa  originally  brought  in  the  name  of  one 
Lathrop^  who  sued  as  aesignee.  An  order  was  anbeequently 
made  finbetitnting  the  {ffesent  plalntifi,  npon  affidayita  showing 
that  the  claim  had  been  reassigned.  Upon  the  trial  defendant's 
eonnsel  objected  to  a  recovery  without  proof  of  the  assign- 
ment and  reassignment ;  the  objection  was  ovemiled.  Ko  proof 
thereof  was  given,  and  at  the  close  of  the  evidence,  after  proof 
of  the  issoing  of  the  policy  and  of  loss,  a  motion  was  made 
and  granted,  without  objection,  conforming  the  pleadings  to 
the  proof.  Jleldj  that  the  objection  was  untenable ;  that,  after 
the  granting  the  motion  to  conform,  there  was  nothing  show- 
ing an  assignment,  either  in  the  complaint  or  proofs ;  that  the 
original  complaint  could  not  be  used  to  show  an  assignment 
without  being  offered  in  evidence. 

It  was  objected  that  it  not  appearing  that  the  original  plain- 
ev^  had  a  cause  of  action,  the  present  plaintiff  conld  not 
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have  been  properly  sabstitnted.    The  order  to  Bubstitiite  w«8 

thfft  it  coxM  Mtrkh^ffbj&Si'  Hatk  il^  dtistvr^itat  ptbpeaAj 
made. 

The  policy  contamed  a  daii^e  deelaring  that  the  eonip^mf 
would  not  be  liabie  until  preanxntm  shodki  be  adtdidlj 
paid.  The  policy  was  d^liV^fHifd  by  d^^di^E^  kgiStitjifho 
liradvcld  pifepayihent,  aWd  rid  tiTne;«^a&  flxfcid  fdf  payia^nt.  l*ay- 
inent  was  demanded  of  plaiixtiff'  several  times,  but  not  m^e 
,at  the  time  of  the  ^laj»t  demand.  Plaintifi-s  offieer^  of  whom 
demand  was  mstde^  sidd  he  wotdd  pa;^'it  ioi  a  f^rvrdttyb;  'Ehe 
itoUcy  was  canceled,  nor  was  iriaiiitiff  notified  thai'it  wotildbo 
vbid  or  canceled,  xmledB  piayment'was  made.    Mddy  ta  abore. 

iv .  O.  Moak  for  the  appellant. 

8.  A.  Ncy^  fbr  the  leqptoiidoBt; 

EabL^  J.,  reads  f b^  afflriliBiicJcL 
AH  concur.        • 
Judgment  affirmed: 


HowABD  A£Lt0(m,  Keeeiv^,  etc.,  tlei^pcttidenti  i>.  WiBUAit 

E;  WnL'Lsit)  Appeillaiit. 

The  Same,  Bespondent,  Vi  Thebok  Welles,  Impleaded^  ete^i 

App^ant. 

(Ai^ed  April  14;  im ;  d^ded  Ai^  <25, 18t6.) 

The  first  case  reported  below,  8  &un,  608. 
ijfUbdrt  0.  SutM  for  the  appellaiits. 
I>.  B.  MoKwm  fin-'  the  nespdhdent 


to  affirm.    Ko  opiniom 
All  concur. 
Judgments  affirmed. 
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•  1 

(Submitted  April  14,189IM  dMSbtjIf.Mj^XMi  Wm) 

This  action  was  tipo]i'aipiDi|QguaB6Vj?r  ii»ite.v 

Plaintiff  had  contracted  to  repair  a  houfie  for  defendant ;  he 
rendered  a  bill  fon  $3,0f^9i^  of.ifriijloLfilv^^d^  puiperted.  to 
be  for  a  balance  due  on  the  contract,  and  $404.91  for  extra 
work.  Defendant  paid  $175  im  o^aIk;,  gav.e  tmo  notef^one 
for  $850,  which  he  paid,  and  the  note  in  euili  iw  $1^)00. 
Plaintiff  understood  that  the  cash  and  nates^  which,  amotinted 
to  $2,025,  were  in  full  settlement,  and  that  defendant,  upon 
his  deducting  the  fortj-BmedoUMw-aftd-ninetj-one  cents  from 
the  bill,  accepted  the  work  as  completed.  Defendant  testified 
th«t  the  bill  was.  settled  at  $2,02.5,..  but  tiiat  it  wa^  agre^ 
that  if,  on  examination^  it  should  tie^foimd  that  any  of  the 
work  called  for  by  the  contracts  was  not  completed,  plaintiff 
was  to  complete  it.  XhetSQfQreerfoM2id.t^  th0:p2|rtie(l^^u^ 
understood  each  other;  that  no  settlement  was  in  fact  mutu- 
ally agreed  upon ;  that  of  the  Tlcf<R*k^a  portiQE^tO^tiiQ  a^iouatiof 
ninety-two  dollars  and  thirty-eight  cents  was  not  done,  and  that 
defendant  was  entijlodl  to  a(4e4aa($o;;i<  ot  4mi^  imoaid?.  from 
the  amount  of  the  bilL  The  principal  point  argued  on  appeal 
was  upon  defendant's  elmnir  thab  tb^  ^^^UiotiQQ'  shQ^4hi^d 
been  made  from  the  note ;  in  other  words,  that  plaintiff  should 
deduct  the  forty-iUDti^  doUai»  and  nmety  oeniis-all^w^  ^  i^e 
alleged  settlement,  and  the  ninety-two  dollars  and  tit4iAy-0i|^ht 
cents  for  the  deficiency.  Sddy  not  teqable;;  that  nq  settle- 
ment having  been,  in  fact,  made,  all  that  plaintiff  was  required 
to  do,  was  to  make  good  the  deficiency. 

T.  O.  Swa/rtwovit  for  the  appellant 

X.  T.  Yale  for  the  respondent 

Kapallo,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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SlvosL  Jozmft)  Appdlant^  v.  OjUouBulf oswood^  Seepoiidaak 

(Argued  April  U,  1878;  Decided  April  95, 1876.) 

SamtUon  OdeU  for  the  appdlant. 

Ciir^trid  Norwoody  Jr.^  for  the  req[Kmdent. 

Agree  to  afSmu    Ko  opinion. 
All  concur. 
Judgment  affirmed. 


Bailst  HAflCAT.ri^  Bespondent,  t^.  The  Lotb  AseboiA.'naBr 

Aioc&ioA,  Appellant. 

(Azgaed  i^vU  17, 1876;  dedded  April  25, 1876.) 

BsFOBTED  below,  6  Hnn,  151. 

CarUde  Nonooody  Jr.^  for  the  appelknt 


John  E.  PaT$(mB  for  the  xespondent. 

Agree  to  affirm  on  opinion  of  eonrt  below; 

Allconcor. 

Judgment  affirmed. 
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GnsQs  R  BBOiraBLL,  Exeeator,  ^te..  Appellant,  Vi  Ei>wjjn> 

AxnTi  Bespondent. 

(Argued  April  18, 1876;  decided  April  28, 1878.) 

Befobtsd  below,  6  Hun,  378. 

James  Zansinjf  for  the  appeUant. 

JEeek  Ooufen  for  the  respondent 

Agree  to  dismisa  appeal    Ko  opinion* 
All  ooncnr. 
Appeal  diamiaaed. 


Patbbcxk  MoGbhx,  Bespondent,  v*  Thjb  JmAxm  Shobs  asd 
MioHiGAK  SouraxsHr  Bailwat  OoicPAinr,  Appellant 

(Sabmitted  April  10, 1878;  dedded  April  38, 1879.) 

Zaning  <b  WiUeU  for  the  appellant 

Lewis  <6  Chwmey  for  the  respondent. 

Agree  to  affirm.    Ko  opinion. 
All  concur. 
Judgment  affirmed. 


m^m^mmmm^m^i^uH 


ThX  TBADESlCAir'B  NATIONAL  BaKK  OF  THSK  GxiT  OV  NsW  YOBK^ 

Bespondent,  v.  Bebn abd  MoFsblbt  et  aL,  Execaton,  ete.; 
Appellants. 

(Argoed  April  85, 1878;  decided  April  88, 1878.) 

leaao  Dm/ton  for  the  appellanta. 

JRdbert  H.  Corbett  for  the  respondent 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 
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Ik'BHi&'MiiTirBii-ov  Tfts  PiffTiTiov'CNrXuaiffiDA  &Mcabaj3ret.aL| 
TroBtees,  etc.,  Bespoiulsntsf  Eto  irai^BEMoyAL  of  Wiluajc 
B.  MosQAN,  Appellant. 

The  Same,  Appellant,  v.  The  Saacs,  Bespondenta. 

The  Sams,  Appellant^ .t;»  Tm  SAtas,.Bedpcmdeiit8^ 

(Argued  April  20,  1876;  decided fA«rii.a8^rl«78.)j 

Jbhrb  A,  Godfrey  &r't&e^'ap|)6llaiK^ 

Jo^ph  H.  ChoiUe  for  the  respondents. 

Agree  to  affirm.    fFoopinion^ 
AH  concur. 
OMiBt  affiifmed! 


<    f     r 


William  B.  Dinbmobb  6t  aL,  Appellants  and  Bespondentis,  v. 
Alyin  Adams  et  aL,.»Beflp<»id€aits  and  Appellant&» 

Where  a  motion  to  yacate  a  Judging  taken  bj'defanll  it  made  botl^-  on 
the  ground  of  mistake,  inadvertence,  surprise  or  excusable  neglect, 
and  also  on  the  ground  of  fraud,  and  the  facts  warrant  the  ^granting  of 
the  motion  on  that  ground,  it  will  be  presumed;  dn  appeal  from  an  order 
of  General  Term,  affirming  an  order  granting  the  motion,  as  against  an 
objection,  that  the  order~Wfi&  gpi^ted'more  than  a  jear  after  notice  of 
Judgment,  and  so  was  improper  under  section  174  of  the  Code;  that  the 
4»A4t  Wab'grttnited  mi  tli^  gi^vUd^of  ^Hd;  and  the  limitation  of  sftid 
•eetipift  doea  BAiiap];!!^. 

duch  an  order  is  not  reviewable  here. 

(Argued  April  35, 187$;  aeeiMbA#ifl(9a>  IWOi)^ 

These  were  cross  appeals;  PkEhtiffi  afpj^ealed  frbm  an 
Older  of  General  Teijn  affirming  w  owiar  ol  Special  T4am 
vacating  and  setting  aside  lihe  judgment  herein  as  against 
thirty-five  of  the  defendants. .  Defendant  Daniel  PUliipa'  and 
fifteen  others  appealed  from  an  order  denying  the  motiotf  aa 
to  them.     (Reported  below,  5  Hun,  149.) 
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The  motion  was  made  on  the  gronnd  of  inadvertence  and 
excnaaUe'  n6gleet^  &nd'  alao  oh  .the-  gironad  o£  frfeitidb  Tike 
court  held,  ad  to'  deftodtoits^  appdsfl^  th«l  like  m^jtiab  was 
addressed  to  the  discretion  of  the  court  and  was  not  appeal- 
able, citing  Foote  y^.  laihr&j^  {*!'  IP,  t",,  358),  MM/O^  y. 
Gardiner  (47  id,  404),  Depew  v.  Dewey  (56  id,  657),  White 
Y.  Coulter  (59  id.,  629),  MtOer  r.  Tyler  (58  id.,  480). 

As  to  plaintiff's  appeal,it  was  urged  tiuti  the  motion  dioiild 
not  have  been  granted  as  the  time  limited  by  the  Code  (§  174) 
for  making  such  a  motion  had  e:ikpire€L    SM^m'  abore. 

• 

W.  W.  MacFarlcmd  for  the  defendants,  ^pftiiMtitai 

John  j£l  BvarUl  f or'fhe  plaintiffs. 

F^  ^i^Mtt#^>^li«(n(^rtthdtiiti  fdr  ditoiis^  df  a^i;^ 
All  cono^^ 
Appeal  dismissed. 


Henbt  8.  Oamblos,  Bespondent^jf^  Fsi&DBlteds:  ButnfctettLD, 

Impleaded,  etc«,  Appellant. 

(Argued  April  25, 1876;  decided  April  28, 1876.) 

Andrew  Boao'dnum  for  the  appellant. 

Joh/n  E.  Bv/rriU  for  the  respondent. 

A^ree  tO'  dinnisB  at){>eal    Ho  dj^lnldti. 
All  concur. 
Appeal  dismissed. 


6S0  lOaiORAin>A  OF 

IFbJEDKEOO  W.  S0IOHSIB8  Hf.  JOHK  H.  pLATTy  Aflsigiiedy  etCLy 

Appellant,  JoHir  Q.  Clabk  et  aL,  Sureties,  Bespondeate. 

(Aifaed  April  95, 1879;  dedd^d  April  28»  1039. 

Auiiin  O.  Fox  for  the  appellant 

Thoa.  B.  HvXbard  for  the  respondentB. 

Agree  to  a£Bim  order.    No  ooinion. 

Allconciir. 

Order  affirmed. 


Thb  FsoKA  ex  rdL  D  Ansi.  T.  Wain^  Beq;M>iideati,  o.  Bousv 
BuBBouGHB,  Superviflor,  eto.,  AppeUant 

(Aigofld  April  85, 1876;  decided  April  88, 1878,) 

J.  W.  Covert  for  the  appellant. 

J?.  B.  Prmoe  tat  the  reepondenta. 

Agree  to  affirm.    No  opinion. 

AUoononr. 

Order  affirmed. 


Dahul  H.  Fbawlst,  Bespondent,  v.  Thb  FLUSHoro,  Koibth 
Shobx  asd  Cehtbal  Bailboad  Cokpast,  Appellant 

(Azgaed  April  86, 1876;  decided  April  88, 1879. 

JSi  B.  Hin§d>dU  for  the  appellant 

Samud  Hand  for  the  respondent 

Agree  to  affirm.    No  opinion. 

Allooncor. 

Order  affirmed. 


CAT7SES  NOT  BEPORTED  IN  FULL.  eSt 

CKABUca  WatsoVi  Bespondexity  v.  Matthxw  T«  BBnanrAi^ 

Sheriff,  etc.|  Appellant* 

Ui  an  action  agakuBt  a  dierUt  for  falsely  retond&g  ao.eieeiitioii  n/uUa 
bona,  the  burden  ia  upon  plaintiff  to  show  that  there  was  property  xr^n 
which  defendant,  by  theexerdseof  i»oper  diligence,  could  haTe  levied, 
not  upon  defendant  to  show  that  he  could  And  none. 

(Aigned  April  30, 1876;  decided  April  28, 1876.) 

This  was  an  action  against  defendant,  as  sheriff  of  the 
county  of  New  York,  for  making  a  false  return  of  wuUa  lana 
to  an  execntion. 

Li  November,  1870,  James  O'Brien,  then  sheriff  of  said 
connty,  seized  the  stock  of  goods  of  E.  P.  Sanger  &  Co.,  by 
virtue  of  an  attadnnent  for  $3,000.  (VBrien's  tern  of 
office  expired  and  defendant  became  sheriff  <m  Jannary  1, 
1871.  On  the  twelfth  of  diat  month,  he  received  the  execn* 
tions  against  Sanger  &  Co.,  amotmting  to  nearly  $10,000. 
On  the  same  day,  his  deputy  went  to  the  store  to  make  a  levy 
but  found  it  in  possession  of  O'Brien's  deputy,  who  would 
not  let  defendant's  deputy  into  the  store,  or  allow  him  to  take 
possession  or  make  an  inventory ;  he  claimed  to  have  made, 
an  informal  levy  by  announcing  that  he  levied  on  the  surplus, 
subject  to  the  attachments.  On  the  fourteenth  January, 
O'Brien's  deputy  removed  a  portion  of  the  goods ;  of  this 
neither  defendant  nor  his  deputy  had  any  notice  at  the  time, 
and,  when  advised  of  it,  endeavored  to  find  where  the  goods 
were,  inquiring  of  O'Brien's  deputy,  the  judgment  debtors 
and  others,  but  could  not  ascertain,  and  it  did  not  appear  that 
defendant  or  his  deputy  learned  where  they  were  until  the 
execution  had  run  out.  On  the  fifteenth  January,  defendant's 
deputy  put  a  person  outside  the  store  to  watch.  On  the  1st 
February,  1871,  plaintiff  recovered  a  judgment  against 
Sanger  &  Co.  for  about  $500,  and  issued  an  execution  to 
defendant.  A  similar  informal  levy  was  made,  subject  to  the 
attachment  and  the  prior  executions.  O'Brien's  deputy 
remained  in  possession  of  the  store,  excluding  defendant's 
deputy  therefrom,  until   February  twenty4oiiiih,  when  a 
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petition  in  bankruptcy  was  filed  against  Sanger  &  Co.,  and 
an  ^jttneticA  was  isened  -restraining  defendant  from  eelting 
nnder  the  executions.  On  'Mardi  eleventh,  Sanger  &  Co. 
were  declared  bankrupts,  and  assignees  appointed ;  the  injunc- 
tion was  so  far  modified  as  to  allow  defendant  to  pell  nnder 
his  executions  and  hold  the  proceeds.  On  ,8uch  sale,  all  the 
property  in  the  store  fell  shoirt  of  s^tiafying  the  twoexeoa- 
tions  prior  to  plaintijBPs.  The  goods  removed  by  O'Brien's 
deputy  were  retained  by  him  JontSl  the  iid|iidicati<in  in-^bank- 
ruptcy,  when  they  were  delivered  to  the  United  States  marshal 
by  whom  theywwresold  for  about^Sj-OOO.  Sddj  that  defend- 
ant was  justified  iU'Vecainiing  plaintiffs  execution  nnUalfona-f 
that  as  to  the  goods  left  in  the  store,  the  former  exeontioBB 
had  the  priority,  and  the  goods  being  .insuffici^it  to  satisfy 
t^e^k,  plaintiff  conM  not  complain ;  that  plaintiff  ooutd  not 
eomplain  of  the  removal  of  the  goods,  as  -defendant  did  not 
then  have  his  esecwtion,  and  due  effort  and  inquiry  having 
been  made  to  ase^i:aiti  ^their  wfaeseabovts,  he.  was  not  liable ; 
qIso,  Hiat  d^f  enfant  was  not  .bonxxd  to  assume  that  the  attach- 
xmut \was jUegal.    Theeourt also seaffinned t^ doctrineabove 


A<  J*  Vand^rpod  i  for  the  itppellant. 
&  B.MravfwU'ifft  the  respondent 


All  eonottr. 
Jiid^mtent  ^y^eitsed. 


for  reversal,  and  new  trial 
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vVltX  >■»■» 


»>     <  <        t  '•  >•      ^4 


J.  .Watts  D^  l^^i^woh  ^B^e9pQn4eat,^^. ,  Ji^ipr  .^BC^yfti*^, 

ApjpoHant, 


defenflant  cechvlA  premises  in,  the  city  of  New  Yprk,  (December  5,  ISTp^ 
«wtth  a  covenant  that  they  were  free  from  all  cha/rget,  assessments  and 
>  ineumbrances.  >An  assessment  against  plainM  upon  t}ie  premises  for 
ga  9(«9et.  in\pl)oy^»^)eat,  .wa^copfinnfid  by  the  board  Qf  j^vision  and  cpr-  - 
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HMtion  of  atteesmenls^.^Korember'  7,  '1870,  bat  fte  title  of  the  oMessnient 

mw  not  BMVBMtd  JD  tfafl  titIfe«bookpfi>wniiwinButi,  Ja  Ahebwrem  of  «ni3«», 

1  jao^l ^Dee^ivbtfr  twei^t^-foui^h.  , ^an^aelil^n  ^  rec^yer  iMiq ,iwQnppB)fn^, 

Md  (RAf^-liLo,  J.yvdias^ntin^,  that  tbe  f^rpTisiqiis  o£  the-acta^  relating  to 

the  collection  of  arrears  of  as^essmi^nts,  etc,,  in  i^e  qlty  of  New  York 

'(8^,tihap.  679,  Laws  Of  1868;  §1,  chap.  ^1.  Laws  of  1?71),  declaring 

•4hat  iio-.a0s«MBneiit«hall  be'daaiMd  4;ott)e'i!0iAn(ied8oa8'toibe'aii«n 

%cnprQfifl(rt7,iiDebicl«l:4iiil;>ui|t]l  Ihe^title^icMli^bojentpx^idr^^BaMl  tUd^ 

.boo^as  preacrib^,  (JUdiUOt  alCect  pUw^^fC's^JiabUity  und^i;  the  CQfTf^^ul^; 

that  the  aasesspdent  YfSB  fairly  embraced  in.  its  terms;  and  that  j>laintiff 

'  was  boutfd  to  pay  the  same. 

Dtnodney  ▼.  Ths  Mayor  (64  K.  T.,  180)  distinguished. 

(Argued  April  14, 1876;  deddidl2fagq«8»)1076i) 

This  action  was  broogilt  toiree(iT€r'tbe'ftmeuBt  4f  aii'  aeseds- 
ment  for  a  street  improvement,  paid  by  plaintiff  upon  premises 
deeded  by  plainiiff,  in^JSTew  Toft  city,  to  defendant. 

On  Ilie*3d  Norember,  1870,  plaintiff  Ksontracted  to  convey 
to  defendant  certain  premises  in  'the  dty  of  'New  York  free 
of  all  incnmbrances  by  warranty  deed,  with  usual  ftlll  covwiantB. 
The  deed  was  delivered  on  the  day  specified ;  it  contained  a 
covenant  that  the  premises  'Mire  -free,  clear,  discharged  and 
nnincombered  of  and  from  all  former  and  other  grants,  titles, 
charg^^  estate?,  ^Jja(Jgm€»^,,,taKee,  .ii^e^vm^nts  ,a»d  lincum- 
brances  of  what  nature  and  kind  soever,"  except  as  specified. 
It  appeared  subsequently rtbat  .^e^t^ff^  .^atiaae^wx^e^t  upen 
the  premises  for  a  street  improvement,  entered  against  plain- 
tiff in  the  assessment  list.  JAi^fver^  f^rivvjiith^the  mmwvwX 
was  imposed  was  completed  prior  to  May,  1870,  and  the  assess- 
ment was  confirmed  by  the  boariiiQf  ceri^^^  ildQidcC^fi^eeti^ji 
of  assessments,  November  7, 1870.  The  title  of  the  assess- 
ment was  not  entered  in  the'.lK)i4i)c>Qf  .assefiPWpts  intljiie 
bureau  of  arrears  until  December  24, 1870 ;  plaiiatiff  'filfiiw<d 
that  it  did  not,  until  that  date,  become  a  liw.or.di^qf^iimtJMA 
the  covenant.  Plaintiff  paid  the  assessment  under  an  agree- 
ment between  the  parties  that  plaintiff  should  pay,  but  that 
such  payment  should  not  affect  the  question  of  his  liability, 
which  liability  might  be  legally  determined,  and  if  so  deter- 
mined, that  plaintiff  was  not  liable,  that  defendant  would 
refund  the  amount  with  interest.     This  action  was  brought  to 
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detenxune  the  question.  It  was  daiined  by  plaintiff  that  nncler 
the  provisions  of  the  acts  relating  to  the  collection  of  arrean 
of  assessments,  etc.,  in  the  citj  of  New  York  (§  6  chap.  579, 
Laws  of  1855 ;  §  1,  chap.  881,  Laws  of  1871),  declaring  that 
no  assessment  shall  be  deemed  to  be  confirmed  so  as  to  be  a 
lien  on  property  included  in  it  until  the  title  of  the  assessment 
shall  be  entered  in  the  title4>ook  of  assessments  as  pfescribed 
by  said  statutes,  the  assessment  was  not  a  lien  and  so  not 
within  the  covenant.  Sdd  (Bafallo,  J.,  dissenting),  as  above 
stated. 

John,  K  Pwr9on%  for  the  appeUant 
(J}uule%  JSI  Orcwell  for  the  respondent. 

VTT.T.Teit^  J.,  reads  for  reversal  and  new  trial ;  Eabl,  J.,  con- 
curs; Ohttboh,  Ch.  J.,  and  Ain>BBws,  J.,  concur  in  result; 
Allek,  J.,  does  not  vote ;  Sapallo,  J.,  dissents. 

Judgment  reversed. 


MssAB  B.  Weloh,  Bespondent,  v.  Jbboxb  Bowb,  Appellant. 

(Axgued  April  18, 1876;  decided  May  fA.  Vm.) 

Jerome  JRotoe  for  the  appellant. 

Jfarcue  Lyon  for  the  respondent 

Agreetoaflten.    Noopinion. 
All  concur. 
Judgment  affirmed. 
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Heney  R,  "Wintheop  et  al,,  Appellants,  v.  Habriet  Mo&dt 

et  al.,  Respondents. 

'  Winthrop  y.  McKmn  (6  Hnn,  59)  reversed. 
(Ar^ied  March  80, 1876;  decided  May  80, 1876.) 
Bbpobted  below,  6  Hun,  59. 
Edgar  8,  Van  WinTde  for  the  appellants 
8.  P.  If  ash  ioT  the  respondent. 

Agree  to  reverse  judgment  of  General  Term  and  aflSnn 
judgment  of  Special  Term. 
No  opinion. 

Eabl  and  Miller,  JJ.,  dissenting. 
Judgment  reversed  and  judgment  accordingly. 


The  Kingston  Bank,  Appellant,  v,  Roeliff  Eltinge,  Presi- 
dent, etc..  Respondent. 

(Argaed  April  34, 1876;  decided  Kay  28, 1876.) 

This  was  an  action  brought  to  recover  back  moneys  alleged 
to  have  been  paid  by  mistake. 

The  claim  of  the  plaintiff,  in  substance,  was  that  in  Janu- 
ary, 1854,  the  Huguenot  Bank,  of  which  defendant  was  presi- 
dent, recovered  judgment  against  Nicholas  Elmendbrf  and 
others,  to  the  amount  of  $6,351.98,  and  issued  executions 
thereon  to  the  sheriff  of  Ulster  county.  In  March,  1854, 
plaintiff  recovered  judgments  against  said  Elmendorf  and  oth- 
ers to  the  amount  of  over  $15,000,  and  issued  executions 
thereon  to  said  sheriff.  Some  time  in  May,  1854,  after  the 
first  executions  had  run  out,  but  while  plaintiff's  were  still  in 
life,  the  sheriff  levied  upon  a  steamboat  belonging  to  Elmen- 
dorf and  subsequently  sold  it.  Plaintiff  and  defendant's  bank 
supposing  the  levy  to  have  been  made  during  the  life  of  the 
SiCKKM— Vol.  XXL      79 
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latter's  execution,  agreed  that  the  sheriJS  might  take  the  notes 
of  one  Van  Vechten,  who  bid  oflE  the  steamboat,  for  the 
amount  of  his  bid;  subsequentlj,  Van  Yechten  made  pay- 
ment on  the  notes,  which  were,  with  plaintiff's  assent,  and 
under  said  mistaken  belief,  paid  over  to  defendant  This  was 
substantiallj  the  aspect  of  the  case  as  it  appeared  upon  a  f oi^ 
mer  trial,  where  a  judgment  was  rendered  for  defendant 
which  was  reversed  by  this  court.  (See  40  N.  T.,  391.)  The 
court  there  found  that  the  moneys  paid  to  defendant's  bank 
were  the  proceeds  of  the  sale  of  the  steamboat.  The  referee, 
however,  before  whom  the  second  trial  was  had,  did  not  find 
that  the  moneys  paid  to  the  Huguenot  Bank  were  the  proceeds 
of  the  sale  of  the  steamer,  but  on  the  contrary  that  its  judg- 
ments were  paid  direct  to  its  attorney  by  Van  Vechten,  partly 
out  of  funds  belonging  to  Elmendorf  and  the  balance  by  his 
own  note,  nothing  being  said  about  the  bid  or  the  notes  given 
therefor,  and  the  same  not  having  been  presented ;  that  Van 
Vechten,  on  such  payment,  demanded  satisfaction  of  the  judg- 
ments. He  also  found  that  none  of  the  funds  used  to  pay  the 
executions  belonged  to  plaintilt.  The  court  here  hdd^  that  the 
evidence  was  sufficient  to  sustain  the  findings,  and  that,  even 
if  the  payment  was  made  to  defendant's  bank  under  a  mistake 
of  fact  in  regard  to  the  executions,  the  moneys  paid  could 
not  be  recovered  back  by  the  plaintiff,  as  neither  plaintiff  nor 
the  sheriff  ever  had  possession  or  title  thereto.  It  also 
appeared,  and  the  referee  found  in  substance,  that  Elmendorf 
was  the  owner  of  real  estate  in  Ulster  county,  upon  which  the 
Huguenot  Bank  judgments  were  prior  liens,  and  which  subse- 
quent to  their  satisfaction  was  sold  upon  plaintiff's  and  other 
executions,  and  that  plaintiff  received  upon  its  executions,  out 
of  the  proceeds  of  such  sale,  an  amount,  at  least,  as  much  as 
was  paid  to  and  received  by  the  Huguenot  Bank,  as  aforesaid, 
and  which,  if  its  executions  had  remained  in  the  hands  of  the 
sheriff  and  had  not  been  returned  satisfied,  it  would  have 
been  entitled  to  thereon.  Ilddy  that  as  the  action  was  an 
equitable  one,  presenting  the  question  as  to  which  party  the 
money  ex  aequo  et  bono  belonged  {Bud  v.  Boughton,  2  Den., 
.91, 93 ;  Barber  v.  Gary,  11  Barb.,  551, 552 ;  BuOer  v.  Wrighij  6 
Wend.,  284 ;  Eddy  v.  Smith,  13  id.,  488,  490 ;  Price  v.  Neal 
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3  Bnr.,  1354),  and  bb  the  plaintiff  was  not  entitled  to  recover 
unless  it  was  against  conscience  for  defendant  to  retain  the 
money,  and  as  defendant  received  no  more  than  his  djie  and 
thereupon  relinqnished  a  lien  from  which  plaintiff  derived  full 
as  madi  benefit  as  if  it  had  itself  received  the  money,  plaintiff, 
on  this  ground  alone,  waB  not  entitled  to  recover. 

Also,  keldy  that  it  was  not  necessary  to  set  np  and  prove 
these  facts  as  a  counter-claim ;  that  they  were  admissible  as 
.bowing  that  the  equities  were  with  the  defendant. 

Sanvud  Hamd  for  the  appellant. 

Frcmda  Keman  for  the  respondent 

KiLLEB,  J.,  reads  for  aflSrmance. 
All  concur. 
Judgment  affirmed. 


Mast  Ank  BjlTwabd,  Respondent,  v.  Matthw  T.  Bssnkaet, 

Sheriff,  etc.,  Appellant. 

(Argued  AprO  U,  1876:  decided  May  80,  1876.) 

Ed/wa/rd  PaU&rson  for  the  appellant. 

Eiwm  M.  Fdt  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  Bell,  Respondent,  v.  Henby  Habbibok,  Appellant. 

(Submitted  April  28,  1876;  decided  May  80, 1876.) 

The  judgment  in  this  case  was  reversed  for  error  in  receiv- 
ing evidence  of  the  acts  and  declarations  of  a  third  person 
whom  the  court  held  not  to  be  the  agent  of  defendant  or 
authorized  to  speak  for  him. 
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Britton^  Ely  <&  SneU  for  the  appellant. 

A.  H.  cfe  TT.  E.  OSxyme  for  the  respondent. 

Allen,  J.,  reads  for  reversal  and  new  trial. 
All  conenr. 
Judgment  reversed. 


JiJCBs  T.  Btan  et  al.,  Appellants,  ^.  Thb  Atlabtio  MimxAi. 

Inbuaanoe  Company,  Respondent 

(Argued  ICay  23, 1876;  decided  May  80, 1876.) 

ChwrUs  E.  Whitehead  for  the  appellant. 

Sammd  Hcmd  for  the  respondent. 

Agree  to  affirm  on  opinion  of  conrt  below. 
AH  conenr ;  Mnj«KK,  J.,  not  sitting. 
Judgment  affirmed. 


Ruth  M.  Oladden,  Respondent,   v.  Eksbsok   Goodbioh, 

Appellant. 

(Babmitted  May  28, 1876;  decided  May  80, 1876.) 

Cook  {&  Zochwood  for  the  appellant. 

Bootey  dk  Fowler  for  the  respondent 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed* 
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William  H.  Jenks  et  aL,  Respondents,  v.  Cathasins  BbowK| 

Appellant. 

(Aigued  May  28, 1876;  decided  May  80, 1876.) 

This  was  an  action  to  foreclose  a  mechanic's  lien  for  mate- 
rials furnished  one  Pl^illips  and  used  by  him  in  work  under  a 
contract  with  defendant  for  altering  and  repairing  a  house 
upon  her  premises.  By  the  contract  the  price  agreed 
upon  for  the  work  was  to  be  paid  in  five  installments.  It 
appeared  that  Phillips  continued  work  after  the  second  install- 
ment was  paid.  By  written  agreement  dated  January  1, 
1874,  th^  contract  was  canceled.  It  did  not  appear  that 
at  that  time  Phillips  was  in  default.  By  the  agreement  of 
cancellation,  Phillips  was  to  have,  for  the  work  done,  the 
amount  of  the  first  three  installments,  defendant  to  pay  them 
the  amount  of  the  third.  .  After  plaintifEs  furnished  the 
Kiaterials,  Phillips  gave  them  an  order  on  defendant,  dated 
November  13, 1873,  for  $125,  payable  out  of  the  third  install- 
ment, which  order  defendant  accepted.  Plaintiffs  filed  their 
lien  January  5,  1874,  and  served  notice  on  defendant  the 
next  day.  Phuntifis  proved  declarations  of  defendant  tending 
to  show  that  the  instrument  of  cancellation  was  not,  in  fact, 
executed  until  after  notice  was  served.  It  did  not  appear  that 
defendant  had  ever  paid  to  Phillips  the  amount  agreed  upon  as 
due  to  him.  At  the  close  of  the  evidence,  defendant's  counsel 
moved  to  dismiss  the  complaint  on  the  ground  that  the  order 
never  became  due,  as  the  contract  was  not  carried  out,  which 
motion  was  granted.  Sejdj  error ;  that  it  was  to  be  presumed 
Phillips  had  earned  the  third  installment,  and  so  the  order  that 
became  due,  although  the  whole  contract  was  not  completed ; 
that  defendant  cannot  complain  of  the  non-performance  as 
the  contract  was  canceled  by  mutual  consent,  and,  so  far  as 
appears,  without  any  default ;  that  the  date  of  the  cancellation 
agreement  was  not  conclusive  as  to  the  time  of  its  execution,  and 
the  other  evidence  tending  to  show  it  was  executed  after  the  lien 
had  attached.  Such  lien  could  not  be  affected  by  any  subse- 
quent arrangement  between  the  owner  and  contractor. 
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Somrnd  Ha/ad  for  the  appellant. 

c/1  Albert  WUsan  for  the  respondents. 

Easl,  J.,  reads  for  affirmance. 

All  concur. 

Order  affirmed  and  judgment  absolute  against  defendant* 


Gates  Shebwood  et  al.,  Eespondents,  u,  Thb  MsBCAirnLB 
Mutual  Insurance  Company,  Appellant. 

Where,  by  the  terms  of  a  policy  of  insurance  on  the  cargo  of  a  canal 
boat,  if  in  consequence  of  ice  or  the  clodng  of  navigation  the  voyage 
cannot  be  finished  the  same  seascm,  the  risk  is  to  terminate  at  the  time 
the  voyage  shall  be  stopped,  three  days  being  given  to  discharge  the 
cargo,  the  insured  has  the  right  to  make  every  effort  to  continne  the 
v;oyage,  notwithstanding  it  be  apparent  that  it  cannot  be  completed  1^ 
reason  of  ice;  the  actual  stoppage,  is  the  time  from  which  the  three  days 
for  discharging  are  to  be  computed,  and  mere  delays,  coupled  with  the 
impossibility  of  completing  the  entire  voyage,  do  not  show  actual  stop- 
page; the  voyage  can  only  be  stopped  by  act  of  the  master  or  causes 
making  further  progress  impossible.  The  insured  has  also  the  right, 
although  there  are  obstructions  by  ice,  to  continue  the  voyage  to  a  proper 
place  to  discharge  the  cargo  and  lay  Vq>  the  boat  i(x  winter. 

(Argued  May  28, 1876;  decided  May  80, 1S76.) 

This  was  an  action  npon  a  poHcy  of  insurance  on  the  caigo 
of  a  canal  boat,  for  a  voyage  on  the  Erie  canal  from  Albion  to 
Albany. 

The  policy  contained  this  clause :  ''It  is  understood,  that  if 
in  consequence  of  ice  or  the  closing  of  navigation,  the  said 
voyage  cannot  be  finished  the  same  season,  the  risk  to  end  at 
the  place  and  at  the  time  the  voyage  is  stopped,  three  days 
being  given  to  discharge." 

The  boat  reached  the  village  of  Durham ville  on  the  twenty- 
eighth  or  thirtieth  of  ISTov^mber,  and  went  on  to  a  dry  dock 
the  next  day  for  repairs.  She  was  taken  off  at  night  and  laid 
by  the  dock,  as  she  was  a  day  boat.  At  that  time  there  was  no 
ice  in  the  canal,  but  ice  formed  during  the  ni^t.    The  boat 
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leaked  some  and  was  not  moved  nntil  December  third,  when 
plaintiiFs  evidence  tended  to  show,  the  master  of  the  boat 
attempted  to  move  her  down  to  a  warehouse,  some  sixty  rods 
below,  to  unload,  if  the  voyage  conld  not  be  continued.  Men 
were  employed  to  break  the  ice,  a  passage  was  broken  through 
and  the  boat  started  but  sank  on  the  way.  There  was  some 
conflict  of  evidence  upon  this  and  other  points.  At  the  close 
of  the  evidence  the  defendant's  counsel  requested  the  court  to 
direct  a  verdict  for  the  defendant  upon  the  ground,  among 
others,  that  the  risk  had  terminated  at  the  time  the  loss  occurred. 
The  motion  was  granted  and  plaintifPs  coxmsel  duly  excepted. 
Hdd^  error ;  that  whether  the  voyage  was  actually  stopped 
before  the  boat  had  reached  the  place  where  she  sank,  was  a 
question  of  fact  for  the  jury ;  that  the  inability  to  finish  the 
entire  voyage  and  the  actual  stoppage  for  cause  were  distinct, 
the  court  laying  down  the  doctrine  above  stated. 

Geo.  B.  Hvbhard  for  the  appellant 

John  H.  White  for  the  respondents. 

Allen,  J.,  reads  for  afiirmance  of  order  granting  a  new 
trial,  and  for  judgment  absolute  against  defendant. 
All  concur. 
Order  reversed  and  judgment  accordingly 


AisTNA  K.  OuLMAK,  Executrix,  etc.  Appellant,  v.  Thbophilub 

Oilman,  Respondent 

(Argued  May  28,  1876;  decided  May  80,  1876.) 

This  was  an  appeal  from  an  order  of  Oeneral  Term  affirming 
an  order  of  the  surrogate  of  the  county  of  Kew  York  directing 
the  payment  to  respondent  of  a  legacy  left  to  him  by  the  will 
of  his  father,  Nathaniel  Gilman,  out  of  a  fund  on  deposit  in 
the  Union  Trust  Company.    (Beported  below,  4  Hun,  68.) 

It  appeared  that  decrees  for  payments  of  large  sums  to 
legatees  and  others  had  been  made,  and  some  not  properly 
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chargeable  upon  the  fund  depofiited  had  been  paid  therefroniy 
and  no  accounting  had  been  had  by  the  executors.  It  was 
dauned  by  appellant  that  respondent's  legacy  had  been  paid. 
Hdd^  that  an  accounting  should  be  had  and  the  rights  of 
legatees  and  distributees  adjudged  before  the  assets  of  the 
estate  were  further  ^icroached  upon ;  and  that  defendant  had 
failed  to  establish  a  legal  right  to  be  paid  the  legacy  in  full 
from  the  fund  charged ;  also,  that  as  important  questions  of 
fact  were  put  at  issue,  by  the  conflicting  statements  of  the 
petition  and  opposing  affidavits,  it  was  the  duty  of  the  surrogate 
to  ascertain  the  truth  by  evidence  ahmnde. 

Wdle%l€y  W,  Oage  for  the  appellant. 

Chas.  E.  Whitehead  for  the  respondent 

Allen,  J.,  reads  for  reversal  of  order  of  Supreme  Court, 
and  of  decree  of  surrogate  and  proeeeedings  instituted,  with 
directions  to  the  surrogate  to  proceed  in  accordance  with  views 
expressed  in  opinion. 

All  concur. 

Ordered  accordingly. 


Alezandeb  McGuibe,  Bespondent,  i^.  Tbue  W.  Solldts^ 

Appellant. 

(Argued  May  28, 1876;  decided  May  80, 1876. 

John,  J.  Perry  for  the  appellant. 

Sornrnd  Ha/nd  for  the  respondent 

Agree  to  affirm.    Ko  opinion. 
All  concur. 
Judgment  affirmed. 


CAUSES  NOT  REPORTED  IN  FULL.  688 


66    6S8 


JoBL  W.  Mason  et  aL,  Respondents,  v,  Chables  PABTsmai,     {S   S 

Impleaded,  etc.,  Appellant. 

laBYT  KiLBUBN  et  aL,  Respondents,  v.  The  Same,  Appellant. 

Edwin  Sawyeb  et  al.,  Respondents,  v.  The  Same,  Appellant. 

(Argued  May  24, 1876;  decided  June  6, 1876.) 

These  were  actions  against  defendants,  as  partners,  to 
recover  for  goods  alleged  to  have  been  sold  to  the  firm. 

It  appeared  that  defendants,  Partridge  and  Whitney,  entered 
into  a  written  agreement  by  which  the  former  agreed  to  fur- 
nish to  the  latter  $2,000,  to  be  used  in  the  business  of  buying 
and  selling  chairs.  Whitney  was  to  conduct  the  business,  to 
pay  cash  only,  and  Partridge  was  not  to  be  liable  beyond  the 
$2,000,  each  to  have  one-half  the  profits.  Partridge  furnished 
the  money  as  agreed.  Whitney  subsequently  purchased  of 
plaintifib  large  amounts  of  goods  for  the  business  on  credit. 
PlaintiflEs  knew  the  terms  of  the  agreement.  The  referee 
found,  upon  what  the  court  deemed  suflScient  evidence,  that 
the  limitations  of  the  contract  were  thus  disregarded  with 
Partridge's  knowledge.  Sddj  that  the  agreement  made  Par- 
tridge a  partner,  and  the  limitations  having  been  disregarded 
with  his  knowledge,  they  furnished  no  defence,  and  he  was 
liable. 

Wheel&r  H.  Peohha/m,  for  the  appellant. 

Joseph  H.  Choate  for  the  respondents. 

Per  Ouriwm  opinion  for  affirmance. 
All  concur. 
Judgments  affirmed. 
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Dayw  S.  WniNTBiNaHAM,  Appellant,  v,  William  A.  DrsBLS, 

Assignee,  eta,  Respondent 

Upon  an  issue  as  to  whether  an  assignee  for  the  benefit  of  creditors  has 
paid  a  preferred  creditor,  evidence  tending  to  show  that  the  assignee 
has  not  paid  another  preferred  creditor  in  the  same  class  is  incompetent. 

(Argued  May  29, 1876  ;  decided  June  6, 1876.) 

This  action  was  brought  by  plaintiff,  as  creditor  of  the  firm 
of  Acker  &  Harris,  against  defendant  as  assignee  to  recover 
the  amount  of  his  debt. 

Said  firm,  having  failed,  made  an  assignment  to  defendant 
for  the  benefit  of  creditors.  The  assignment  made  prefer- 
ences, and  plaintiff  was  in  the  first  class  of  preferred  creditors. 
Defendant  alleged  that  he  had  paid  plaintiff's  claim,  and  the 
only  issue  was  as  to  payment.  Defendant  testified,  on  the 
trial,  that  he  paid  the  first  class  in  full.  He  was  asked  as  to 
one  Demorest,  a  creditor  in  that  class,  and  he  testified  that  he 
paid  Demorest's  claim  to  some  one  who  had  purchased  it,  or 
who  represented  him.  Demorest  was  subsequently  called  as 
a  witness  by  plaintiff,  and  was  asked :  "  Did  you  ever  receive 
from  him  (defendant)  any  amount  whatever,  and  if  so,  what 
amount ! "  This  was  objected  to  and  the  objection  sustained. 
Sddj  no  error ;  that  evidence  tending  to  show  that  he  had 
not  paid  Demorest  had  no  bearing  upon  the  issue,  and  the 
evidence  was  not  competent  as  discrediting  defendant^  as  he 
had  not  testified  that  he  paid  any  thing  directly  to  Demorest. 

Defendant  testified  that  he  paid  the  first  class  in  full,  and  paid 
a  dividend  upon  the  second  class.  He  was  then  asked,  on 
cross^zkmination,  what  dividend  he  made  on  the  second  class. 
This  was  objected  to,  and  objection  sustained.  Seld^  no  error ; 
that  the  evidence  was  wholly  immaterial. 

C.  Bomhridge  Smith  for  the  appellant. 

James  M.  Smith  for  the  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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FsAins:  L.  Stowsll,  Respondenti  v.  Oeobob  T.  Hazelsti 

et  al.,  Appellants. 

(Submitted  May  29»  1876;  decided  June  6, 1876.) 

This  was  an  action  bronght  by  plaintiff  as  judgment  cred- 
itor of  defendant  Hazelett  to  set  aside  a  mortgage  executed  by 
liim  to  defendant  Mcintosh  as  in  fraud  of  creditors.  The 
principal  questions  presented  were  upon  the  evidence,  the 
court  holding  that  it  was  sufficient  to  sustain  the  judgment. 
PlaintiflPs  counsel  oflEered,  and  was  permitted  to  prove  under 
objection  and  exception,  declarations  of  Hazelett  made  before 
the  execution  of  the  mortgage,  said  counsel  stating  that  he 
claimed  the  testimony  only  as  evidence  against  Hazelett.  Hddy 
no  error;  that  it  was  to  be  inferred  that  the  referee  only 
received  and  considered  it  with  that  limit. 

PlaintifPs  counsel  offered  in  evidence  the  testimony  of 
Hazelett,  given  on  a  former  trial.  This  was  objected  to  by 
counsel  acting  for  both  defendants  generally.  No  specific 
objection  to  the  receipt  of  the  evidence  as  against  Mcintosh 
was  taken.  The  objection  was  overruled.  Sddy  no  error ; 
that  the  evidence  was  proper  as  against  Hazelett,  and  the  ref- 
eree was  right,  therefore,  in  overruling  an  objection  which 
sought  to  exclude  it  entirely. 

George  T.  Spencer  for  the  appellants. 

D.  H.  BdUes  for  the  respondent. 

FoLGBB,  J.,  reads  for  afRmianoe, 
All  concur. 
Judgment  affirmed* 
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JoHK  A.  Gray,  Appellant,  v.  Samubl  W.  Obeen  et  aL, 

BeBpondents. 

(Argued  May  80, 1876;  decided  June  6, 1876.) 

Clarkaon  JT.  Potter  for  the  appellant. 

Edward  N.  Dickerson  for  the  respondentB. 

Agree  to  dismiss  appeal.    Ko  opinion. 
All  concur. 
Appeal  dismissed. 


Chbistofheb  B.  Ksogh  et  al.,  Appellants,  v.  Wasbeet  W. 

Westebyelt  et  al.,  Bespondents. 

(Argued  May  29, 1876;  decided  June  18, 1876.) 

This  was  an  action  to  foreclose  a  mechanies  lien  on  lands 
formerly  owned  by  def endaat  Westervelt,  bnt  before  the  filing 
of  the  lien  sold  and  conveyed  to  defendant  Donovan.  Plain- 
tifi  delivered  to  Donovan  a  written  list  of  "  sashes,  doors  and 
blinds  for  four  houses,"  with  a  proposition  at  the  foot  as 
follows :  ^^  We  will  supply  sashes,  doors  and  blinds,  as  per  list, 
for  the  amount  net  cash,  as  per  agreement,  two  thousand 
dollars  ($2,000)  on  delivery  of  the  goods,"  which  proposition 
was  accepted  by  Donovan,  and  plaintiffs  entered  upon  the 
performance  of  the  contract.  After  delivery  of  a  portion  of 
the  goods  they  demanded  payment  therefor,  and  refused  to 
deliver  any  more  until  paid  for  what  had  been  delivered. 
The  defence  was,  that  plaintiffs  were  not  entitled  to  any 
payment  until  entire  performance  on  their  part  The 
referee  found  that  the  contract  was  in  writing  to  deliver 
the  goods  for  the  price  of  $2,000,  and  that  delivery  was 
a  condition  precedent  to  payment ;  that  having  failed  to 
perform,  they  could  not  recover.  There  was  parol  evidence 
tending  to  show  that  it  was  agreed  between  the  parties  that 
the  goods  should  be  paid    for  as    fast   as  delivered,  and 
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fliat  the  words,  "  as  per  agreement,"  and  the  written  propo- 
gttion  had  reference  to  such  parol  agreement.  No  separate 
price  was  put  upon  any  article  named  in  the  list.  Plaintifb 
simply  excepted  to  the  finding  of  the  referee  that  the  contract 
was  in  writing.  Held  (Miller,  Rapallo  and  Andrews,  JJ., 
dissenting),  that  the  case  contained  no  exception  which  would 
enable  plaintiffs  to  avail  themselves  of  the  parol  agreement 
claimed,  as  they  did  not  request  the  referee  to  find  such 
agreement,  nor  did  they  except  to  the  finding  that  the  agree- 
ment was  as  claimed  by  defendants ;  that  the  exception  to  the 
finding  that  the  agreement  was  in  writing  did  not  reach  the 
question. 

William  Q,  Judge  for  the  appellants. 

TT.  McDermoU  for  the  respondents. 

Eabl,  J.,  reads  for  affirmance ;  Chttboh,  Ch.  J.,  Axxen  and 
FoLOEB,  JJ.,  concur. 

Miller,  J.,  reads  for  reversal  as  to  Donovan,  and  affirmance 
as  to  Westervelt ;  Rapallo  and  Andrews,  J  J.,  concur. 

Judgment  affirmed. 


The  American  Medicine  Company,  Appellant,  v.   Robert 

Eesslbr,  Respondent. 

(Argaed  May  29,  1876;  decided  June  18,  1876.) 

This  was  an  action  for  conversion. 

Plaintiff's  evidence  was  to  the  effect,  that  in  February, 
1871,  plaintiff  was  the  owner  of  3,524  bottles  of  medicine 
called  "iZoeger's  Remedy  for  Dyspepsia  and  Piles,"  which 
were  contained  in  wooden  and  paper  boxes,  stored  in  the 
basement  of  No.  1378  Broadway,  New  York,  which  building 
was  occupied  by  Zoeger.  Plaintiff's  agent  sold  to  Zoeger  1,000 
bottles,  in  paper  boxes.  In  the  month  aforesaid  a  fire  occurred 
in  the  building ;  plaintiff's  agent  visited  the  place  after  the 
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fire,  and  testified  that  he  found  2,634  bottles  remaining  min. 
jnred  by  the  fire,  except  that  some  of  the  boxes  were  Boorched. 
Soon  after  the  fire  the  medicine  was  removed*  In  April, 
thereafter,  plaintiff's  president  called  at  defendant's  plaoe  of 
business  and  f  onnd  a  large  quantity  of  boxes  similar  in  appea^ 
ance  to  those  in  which  the  medicine  was  kept,  and,  upon 
inquiry,  defendant  stated  that  he  procured  it  at  No.  1378 
Broadway;  that  he  removed  all  there  was  there,  which  he 
claimed  to  hold  by  virtue  of  sa  chattel  mortgage  from  Zoegler. 
Defendant  refused  to  deliver  it  on  demand. 

Upon  this  evidence  plaintifi!  was  nonsuited,  upon  the  ground 
that  he  had  failed  to  establish  a  conversion  of  the  identical 
property.  HeLd^  error;  that  the  evidence  was  sufficient  to 
establish  that  it  was  the  same  property,  and  at  least,  the  ques- 
tion should  have  been  submitted  to  the  jury. 

J,  A,  Sh/md/y  for  the  appellant. 

Danid  T.  Bdbertson  for  the  respondent 

Chuboh,  Ch.  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 


Ann  H.  Pbbston,  Bespondent,  v.  Elmobb  P.  Boss,  AppeDant 

(Argued  June  1, 1876  ;  decided  June  18, 1876.) 

Oeorge  F*  Comstoch  for  the  appellant. 

Eohjovn,  AUen  for  the  respondent. 

Agree  to  affirm.    No  opmion. 
All  concur ;  Allen,  J.,  not  sitting. 
Judgment  affirmed* 


n 
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'homas  0.  Walbridob,  Respondent,  v.  Edwasd  D.  Jaheb 

et  aL,  Appellants. 

(Argued  Jane  1, 1876  ;  decided  June  18, 1876.) 

Rbpobtbd  below,  4  Hun,  793. 

Ed/wa/rd  D.  James  for  the  appellants. 

John  0.  BvJhert  for  the  respondent. 

Agree  to  affirm.    Ko  opinion. 

All  concur,  except  Milleb,  J.,  not  voting. 

Judgment  affirmed. 


Elizabfth  Bobst,  Respondent,  tn.  Thb  Lake  Shobb  aitd 
Michigan  Sotjthern  Railway  Company,  Appellant. 

(Argued  June  1, 1876  ;  decided  June  18, 1876.) 

Rbpobtbd  below,  4  Hun,  846. 

James  M.  WHlett  for  the  appellant. 

Thomas  0.  Holmes  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Knoepfel,  Appellant,  v.  The  Kmas  Cottntt 
Fire  Insubance  Company,  Respondent. 

(Submitted  June  5, 1876 ;  decided  June  18, 1876.) 

This  was  an  action  to  restrain  defendant  from  interfering 
with  certain  signs*belonging  to  plaintiff. 

Both  parties  were  tenants  of  one  Marquand,  leasing  base- 
ment offices  on  Liberty  street,  New  York.    Defendant  occu- 
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pied  jkhe  front  office,  and  plaintiff  an  office  in  the  rear,  to 
which  access  was  had  through  defendant's  doorway.  Defend- 
ant's lease  was  executed  February  10, 1874,  the  term  begin* 
ning  Ajpril  first,  thereafter.  The  lease  contained  this  danee : 
"  The  one-third,  at  least,  of  the  front  water-table  on  Liberty 
street  is  reserved  for  signs  for  the  tenants  of  the  rear  offices, 
and  such  amicable  arrangements  for  signs  on  the  side  entrance 
as  may  be  agreed  for."  There  was  a  printed  rule  on  the  back 
of  the  lease  to  the  effect  that  no  sign  should  be  affixed  on  the 
building,  except  in  such  places  as  shall  be  designated  by  the 
lessor  and  indorsed  thereon.  Plaintiff's  lease  was  executed 
February  12,  1874,  the  term  beginning  May  first.  Upon  the 
back  of  it  was  the  same  printed  rule ;  and,  at  the  time  of  its 
delivery,  a  printed  slip  was  handed  to  him,  containing  the 
clause  above  quoted  from  defendant's  lease.  Plaintiff  claimed 
that  there  was  a  verbal  agreement  under  which  he  began 
inoving  in  and  arranging  his  office  prior  to  May  first, 
tmder  which  an  arrangement  was  made  for  signs,  but  the 
arrangement  was  not  definite.  The  landlord's  agent  testified 
that  the  only  arrangement  for  signs  was  contained  in  the  lease 
and  memorandum.  Plaintiff  testified  that  he  took  possession 
April  thirtieth.  Prior  to  April  twenty-third,  on  which  day 
the  action  wa«  commenced,  plaintiff  put  np  a  sign  in  the 
center  of  the  water-table,  over  the  door,  and  a  large  sign  at 
the  side.  He  refused  to  make  any  arrangement  with  defend- 
ant as  to  signs  on  the  side  entrance,  and  defendant  caused 
these  signs  to  be  removed* 

Hdd^  that  all  prior  negotiations  would  be  deemed  to  have 
been  merged  in  the  lease,  and  that  it  was  not  apparent  how 
plaintiff  could  maintain  an  action  commenced  before  and  for 
acts  done,  prior  to  the  time  when  the  lease  became  operative ; 
but,  that  aside  from  this,  by  a  fair  construction  of  the  provi- 
sions referred  to,  plaintiff,  while  entitled  to  one-third  of 
the  water-table,  could  not  put  his  sign  in  the  center,  and  so 
divide  the  space  to  which  defendant  was  entitled,  but  should 
have  placed  it  on  one  side ;  that,  as  to  si^is  upon  the  side 
entrance,  before  invoking  the  aid  of  a  court  of  equity  plain- 
tiff should  have  used  reasonable  efforts  to  come  to  an  amica- 
ble arrangement  with  defendant ;  and  having  refused  to  make 
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any  snch  arrangement,  plaintiff  was  not  entitled  to  the  relief 
Bought. 

Algernon  S.  SuUwan  and  Robert  LacUow  Fowler  for  th« 
appellant, 

Dams  &  Lyon  for  the  respondent. 

MiLLBB,  J.,    reads  for  affirmance  of  order  and  for  jndg* 
ment  absolute  against  plaintifL 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Fbteb  J.  RiPONT,  Respondent,    'o.    The  Mbrohants'  Lifb 

Insusanoe  Cokpant,  Appellant. 

(Argaed  June  6, 1876;  decided  June  18, 1876.) 

E.  C.  Blague  for  the  appellant. 

Ddamam,  F.  Cla/rTc  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


John  H.  Haknkft  et  al.,  Respondents,  t?.  Andrew  J.  Gaevet, 

Appellant. 

In  asking  hypothetical  questions,  for  the  purpose  of  obtaining  the  opinion 
of  experts,  counsel  may  assume  facts  as  they  claim  them  to  exist;  and 
an  error  in  the  assumption  does  not  make  the  interrogatory  objection* 
able,  if  it  is  within  the  possible  or  probable  range  of  the  evidence. 

(Argued  June  5, 1876  ;  decided  June  18, 1876.) 

This  was  an  action  to  recover  for  alleged  services  as  attor- 
ney and  counsel. 
One  item  of  the  account  was  for  counsel  and  advice,  and 
Sick  Ei^.— Vol.  XXI.        81 
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giving  aa  opinion  aB  to  the  riglrt  of  the  State  to  maintaixi  sh 
action  which  had  been  began  in  the  name  of  the  people 
against  defendant.  Plaintiff  Harnett  testified  to  the  render- 
ing the  services ;  that  he  spent  most  of  the  time  for  two  or 
three  weeks  in  examining  the  question  ;  and  that  defendant 
had  told  him  the  amonnt  of  -jproipeaiy  to  be  affected  wtm  about 
$500^000.  Plaintiff  then  called  an  attorney  as  a  witness,  and 
dAked  him  what  would  be  ^  reasonable  charge  for  counsel  and 
advice,  and  the  giving  of  an  opinion  as  to  ibe  right  of  the 
State  to  maintain  the  action,  occupying  most  of  plaintiff 's 
time  for  two  or  three  weeks,  where  the  amount  of  the  prop- 
erty affected  or  to  be  affected  was  $500,000.  This  was  objected 
to  by  defendant's  counsel,  on  the  groxmd  that  there  was  no 
evidence  to  sustain  the  assumption  as  to  the  value  of  the 
property.  The  objection  was  ^evi^Tttled,  and  defendant's  eonn- 
sel  excepted.  Ildd,  that  dte  qMstion  was  proper,  the  court 
stating  the  rule  as  above. 

Yarious  other  questions  were  presented  as  to  the  recepticm 
of  evidence,  which  were  disposed  of  in  view  ol  the  eiream- 
stances  of  the  case. 

Jf".  G.  Smedley  for  the  appellant. 

jEI  H,  Ra/nJcin  for  the  respondents. 

Per  Owncmh  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


James  H.  Millxman,  Eespondent,  v.  The  ITew  Yoke  Cektbal 
AND  Hudson  Bives  Sailboad  Company,  Appellant 

171  ^312  ^  ^^  action  to  recoyer  damages  for  injuries  sustained  ypj  defendants 
aUeged  negligence,  plaiMifl'B  ^ridence  tended  to  shoir  that  -ha  was  a 
passenger  on  defendant's  road  ;  that  the  name  of  the  station  to  which 
he  was  destined  was  called  out,  and  the  train  stopped  ;  that,  aa  be 
reached  the  platform  of  the  car,  it  started  back  with  a  sudden  jerk,  which 
threw  him  forward,  and  he  fell  through  between  the  cars ;  that  the 
train  Immediately  started  forward  again,  and  while  plaintiff  lay  on  the 
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•  tndc  he  WB8  einidc  by  ft  ear^hwl»  el4hor  SB  tho  tfm  mo^ 
jor  forward.  The  court  obaigeA,  innibfltaiice^  thaJ;  if  thlfl  was  tru^,'  and 
the  motion  backward  was  caused  by  the  engine,  defendant  was  charge 
able  with  negligence,  and  that  it  was  immaterial  whether  the  injury  was 
caused  by  the  motion  forward  or  backward.  Ssld,  no  error  ;  that  ^ 
Jertcing  of  a  train  backwafd»  osder  auch  drcuhutanoes,  was  negligence, 
and  (hat  the  latter  part  of  the  cbaqge  waa  to  be  inteipreted  as  referring 
to  the  immediate,  not  to  the  proximate,  cauae  of  the  injury. 

The  fact  that  a  man  is  intoxicated  does  not  alone  deprive  him  of  the  right 
to  ride  upon  a  railroad  car,  nor  does  it  free  the  company  from  its  duty 
to  render  to  him,  as  a  passenger,  due  .care.  It  is  the  duty  of  a  carrier 
f}i  passengeia  to  observe  the  same  isare  to :«  drunken  as  to  a  sober 
passenger. 

(Submitted  June  5, 1876 ;  decided  June  18, 1878.) 

This  wft8  an  action  to  recoTer  damagee  for  injuries  aU^ed 
to  have  been  oaiued  by  def endanf  s  negligence^ 

PlaintifPe  evidenoe  tended  to  show  that  he  wis  a  passenger 
on  one  of  defendant's  trains  from  Palmyva  to  Macedon ;  that 
when  the  tmin  approadhed  the  latter  station  the  whistle  blew^ 
lihe  oondnetor  called  ont  the  name  of  the  station  and  the  train 
trtopped ;  as  plaintiff  reached  the  car  door  and  was  in  the  act 
of  stepping  out  npon  the  platform  the  train  started  backward 
with  a  violent  jerk,  whidi  threw  plaintiff  forward,  and  he  fell 
down  through,  between  the  car  and  the  one  forward  of  it,  on 
to  the  track ;  the  train  then  started  forward ;  plaintiff  was 
strack  by  one  of  the  wheels  and  was  serionslj  injured. 
Defendant's  evidence  tended  to  show  that  plaintiff  waa 
intoxicated  at  the  time.  The  conrt  chai^ged,  among  other 
things,  as  follows :  ^  It  is  alleged  that  the  defendant  was 
negligent  in  the  operation  of  the  train;  that  after  it  had 
arrived  at  the  station,  and  having  given  the  signal,  and  after 
the  train  had  been  stopped  for  the  purpose  of  enabling  the 
passengers  to  alight,  the  train  was  sudd^y  and  without 
warning  moved,  and  the  plaintiff  was  thrown  between  the 
eaxB  and  sustained  the  injury.  It  will  not  make  any  differ- 
ence whether  it  was  a  motion  backwards  or  forw'ards  Which 
oceaiioued  the  injury;  if  the  injury  was  occasioned  by  that^ 
flie  plaintiff's  case  is  made  out."  The  counsel  ior  defendant 
^f  excepted  to  the  charge,  tiiat  it  would  be  negligence  to  run 
either  forward  or  backward."     Held,  that  the  exception  was 
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not  in  the  langnage  of  the  charge^  but  that  the  charge  was  io 
be  interpreted  as  referring  to  the  immediate  came  of  the  phj 
fiical  in  jory  and  not  to  the  proximate  caofie^  and  as  so  inter- 
preted was  correct 

The  conrt  charged  in  substance,  that  the  jerk  backward 
mnst  have  been  cansed  by  the  machinery  attached  to  the 
train,  to  constitute  negligence ;  that  if  it  was  simply  tlie  jerk 
sometimes  occasioned  by  a  train  which  is  stopping,  it  would 
not  establish  n^ligence.  Defendant's  counsel  requested  the 
court  to  charge,  ^'  that  unless  the  train  was  backed  up  by  the 
power  of  the  locomotive,  the  same  being  reversed  for  that  pur- 
pose, there  was  no  negligence  on  the  part  of  the  defendant." 
The  court  refused  to  charge  other  than  as  he  had  already 
charged,    ffdd,  no  error. 

Upon  the  question  of  intoxication,  the  court  charged  as  fol- 
lows :  ^^  An  intoxicated  man  has  a  right  to  ride  upon  the  cars. 
The  defendant  is  as  liable  for  an  injury  to  the  intoxicated 
man  as  well  as  to  the  sober  man.  Intoxication,  as  we  all 
know — it  is  a  matter  of  our  observation  if  not  experi- 
ence—  that  intoxication  makes  a  man  less  capable  for  the  pro- 
tection of  his  own  life  and  limb.  It  tends  to  deprive  a  man 
cf  the  ability  to  exerdse  that  care.  If  yon  ftid  that  the 
plaintiff  has  failed  to  exercise  the  reasonable  care  for  his  own 
safety,  whether  from  intoxication  or  not,  he  cannot  recover. 
If  you  find  that  the  plaintiff  was  intoxicated,  that  proof  may 
go  to  render  it  more  probable  that  he  was  guilty  of  that 
degree  of  negligence  which  would  make  it  more  improbable 
for  him  to  recover.  It  would  bear  upon  the  probability  or 
improbability,  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  the  injury  which  he  sustained." 

Defendant's  counsel  excepted  to  the  charge,  **  in  regard  to 
defendant  not  being  excused,  if  a  man  was  injured  although 
intoxicated ;"  and  it  was  claimed  on  argument  that  adranken 
man  had  no  right  to  ride  on  a  raih-oad  train,  citing  Putnam 
V.  B.  omd  Seventh  Av.  Railroad  Co.  (55  N.  Y.,  108),  and  the 
provision  of  the  statute  authorizing  the  arrest  of  a  man  mtoxi- 
cated  in  a  public  place.  (Laws  of  1857,  chap.  628,  §  17.)  Hdd^ 
that  the  charge  was  proper;  that  the  decision  referred  to 
expressly  recognized  the  right  of  the  intoxicated  man  to  ride 
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is  a  public  car,  so  long  as  he  kept  quiet  and  did  not  interfere 
with  others  (p.  114) ;  and  tisat  if  the  statute  cited  forbids  an 
intoxicated  man  from  appearing  in  a  public  place  it  affixes 
the  penalty  for  so  doing,  and  no  one  is  authorised  to  punish 
him  otherwise.  The  court  stated  the  rule,  substantiallj,  as 
above. 

W.  H.  Adam8  for  the  appellant. 

c/.  H.  Camp  for  the  respondent 

FoLOEB,  J.,  reads  for  affirmaaoe. 
All  concur ;  Allbn,  J.,  not  sitting. 
Judgment  affirmed. 


John  BoHSXTy  AppeUanl^  v.  Leopold  Ltthausb,  Respondent. 

(Submitted  June  6, 1876 ;  decided  June  18, 1870.) 

RxposTSD  below,  7  Hun,  238. 

J.  H.  Chmett  for  the  appellant. 

Damd  ZeverUritt  for  the  respondent  ] 

Agree  to  dismiss  appeal    Ko  opinion. 
All  concur. 
Appeal  dismissed. 


Jakbs  G.  Flunkbit,  bj  Ouardian,  etc.,  Respondent,  v.  WiXr 
LiAM  EL  Appleton  et  aL,  AppeUants. 

(Argued  June  S,  1876  ;  decided  June  18, 1876.) 

Wm.  O.  Choaia  for  the  appellants. 

EUiott  JF[  ShqfHxrd  for  the  respondent. 

Agree  to  dismiss  appeal    No  opinion. 
All  concur. 
Appeal  dismissed. 
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Thjs  Psople's  Safe  Deposit  Mjsa>  Satinos  Lfsnrunov  ov 
State  of  Kew  Yobk,  Bespondent^  «.  Thomab  Bfghaxav, 
Jr.,  AppellaiEil 

Argaed  June  6,  1876 ;  decided  June  18,  1876.) 

A.  M.  Bewrddey  for  the  appoUaiit 
W.  Keman  for  the  reapradenit. 

Agree  to  affirm.    !No  opmi<m. 
All  concur. 
Order  affirmed. 


Jamb^  G.  Fowsbs  6t  al..  Appellants,  «.  Ajmnr  ChsEOss, 

Bespondent. 


A  plaintiff  in  an  action,  the  subject-nalter  of  Wlilch  to  withki  tine  ji 
tion  of  a  court  of  a  justice  of  the  peace,  cannot,  by  merely  demanding 
judgment  for  a  sum  exceeding  the  juriadictioft  ot  that  ^mtti,  oast  it  of 
jurisdiction,  and  thereby  entitle  himself  to  full  ooeta  in  a  superior 
court  wherein  he  brings  the  actioB  upon  a  reooTttj  of  a  totaimii  som; 
the  recovery  is  condusive  of  the  amount  in  oontroTersy,  as  affecting 
the  question  of  costs. 

Accordingly  hM,  where  plaintifT,  in  an  action  in  the  Supreme  Court  for 
the  conversion  of  property,  denkanded  judgment  for  |600,  but  recov- 
ered only  thirty-five  dollars,  that  defendant  was  entitled  to  ooeta. 

(Submitted  June  6, 1876 ;  decided  June  18, 1876.) 

This  was  an  action  for  the  (Conversion  of  pensonal  property, 
alleged  in  the  complaint  to  be  of  the  value  of  $446.  Judg- 
ment was  demanded  for  $500. 

The  case  was  tried  bj  a  jury,  who  rendered  a  verdict  in 
favor  of  plaintiffs  for  thirty-fire  dollars.  Both  parties  claimed 
to  be  entitled  to  costs,  and  presented  their  bills  for  taxation. 
The  derk  taxed  defendant's  costs,  and  refused  to  tax  plain- 
tiffs'. Plaintiffs  mored  for  an  order  setting  aside  the  taxa- 
tion, and  directing  the  clerk  to  adjust  costs  in  favor  of  plain- 
tiffs, which  motion  was  denied.    (Reported  below,  6  Hon,  2d4.) 
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PlaintifiB  claimed  that,  as  by  section  804  of  the  Code,  costs 
\fkre  allowed,  of  course,  to  phmtiflis  ttpon  a  recovery  in  an 
action,  of  which  a  court  of  a  justice  of  the  {eaee  bad  no  juris- 
diction (sub.  3),  and  by  section  53  it  was  provided  that 
justices  of  the  peace!  should  oiily  have  jurisdiction  in  ah 
action  for  damages  to  rights  pertaining  to  property,  if  the 
damages  claimed  do  not  ex^ieed  $200;  and  as  the  daim 
here  was  over  that  sum,  a  Justice's  Court  iiad  no  juris- 
diction, and  he  was  entitled  to  ^Osts.  Sdd^  as  above;  the 
court  stating  that  the  actions  referred  to  in  subdivision  3 
of  section  304  are  those  iil  which,  by  section  54,  a  justice  has 
no  juxisdietion ;  that,  whil^  in  an  action  in  Justice's  Court  a 
plaintiff  might  put  himself  out  of  court  by  claiming  over  $^0 
damages,  he  could  not  by  his  own  act  affect  the  rights  of  his 
adversary  and  put  him  to  the  costs  of  a  court  of  record  by  an 

excessive  claim  of  damages* 

.< 

J^ifUji  df  Barnard  for  the  appellants* 

DaUey  dk  Perry  for  the  respondent. 

Allex,  J.,  reads  for  affirmance, 
t  All  concur. 
Judgment  affirmed* 


In  THE  MaTTEE  of  THK  ApPLIOATION  OF  THE  NeW  YoEK  CbBT- 

TSAi,  AND  Hudson  Btvbb  Bailboad  Compant  to  Acquibr 
Lands  of  La&bt  Gbaham, 

In  the  Mattee  of  the  Application  of  the  Same  to  Aoquibs' 

Lands  of  Andrew  Mteb. 

Iv  THE  Matter  of  the  Applioatton  of  the  Same  to  Aoqitib* 

Lands  of  William  Jones. 

These  appeals  presented  the  same  questions  and  were  argued 
decided  with  In  re  New  York  Osfitral  emd  Hudson 
}r  Haitroad  Compamy;  v.  ^rmskrtmg  {ante^  p.  ASfT^   .  . 
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Thx  Mebchantb'  Bauk  of  OanadAj  Bespondent,  v.  Kelbobi 
Holland,  Impleaded^  etc.,  Appellant. 

(Argaed  Hay  25, 1876;  decided  June  20, 1876.) 

Repostxd  below,  4  Hun,  420. 

Wm.  H.  Greene  for  the  appellant. 

E.  C.  Sprague  for  the  respondent. 

Agree  to  affirm  on  opinion  of  referee  and  of  General  Term. 
Judgment  affirmed. 


William  H.  Dodo^  Bespondent,  v.  Thb  Yillaob  or 

Catbkhx,  Appellant. 

(Azgned  May  2, 1876;  decided  June  20, 1876.) 

This  action  was  brought  to  recover  the  amount  of  an  award 
made  to  plaintiff  in  proceedings  instituted  by  defendant  under 
its  charter  (chap.  68,  Xiaws  of  1860)  for  lands  proposed  to  be 
taken  for  a  new  street. 

Upon  petition  of  twelve  freeholders  a  jury  was  summoned 
and  impaneled,  who  assessed  plaintiff's  damages  at  $185. 
He  made  demand  of  that  sum  of  the  board  of  trustees.  He 
was  notified  that  there  was  no  money  in  their  hands  to  pay  the 
same,  and  that  the  award  would  be  presented  at  a  meeting  of 
the  taxable  inhabitants  to  be  voted  upon.  The  board  subse- 
quently called  a  meeting  to  vote  a  tax  to  pay  the  awards,  and 
at  Budx  meeting  the  vote  was  against  the  tax.  Seldy  that 
under  said  charter  the  discretion  as  to  the  amount  of  taxation 
and  the  object  to  which  it  shall  be  applied  was  reserved  to 
the  taxable  inhabitants  of  the  village,  save  where  the  amount  is 
limited  by  the  charter,  or  the  tax,  is  local  and  partial  in  its  effect ; 
and  that  the  final  power  of  ratifying  or  defeating  any  plan  of 
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the  board  of  tmstees  needing  tlie  laying  of  a  general  tax^  the 
limit  in  the  amount  of  which  is  not  fixed  bjthe  charter, 
which  is  the  case  here,  rests  with  the  taxable  inhabitants. 
Also,  hdd^  that  nnder  the  peculiar  provisions  of  the  charter 
the  award  of  damages  did  not  make  the  appropriation  of  the 
land  a  fixed  fact  so  as  to  divest  plaintifi  of  his  title,  as  the 
final  power  of  determining  whether  a  street  shall  be  opened, 
lands  taken  and  damages  paid  therefor,  is,  under  said  pro- 
visions, vested  in  the  taxable  inhabitants,  and  no  land  is  appro- 
priated until  an  affirmative  vote  upon  the  tax  for  that  object 
is  given.  If  such  vote  is  not  given,  the  prior  proceedings  are 
nugatory,  and  the  owner's  title  is  unaffected.  {BvM  v.  Looh* 
forty  8  N.  Y.,  55 ;  Hwwhims  v.  Rochester^  1  Wend.,  63.) 

Jao(A  L  Werner  for  the  appellant 

James  B.  Ohiey  for  the  respondent 

FoLGEB,  J.,  reads  for  reversal  and  new  trial 
All  concur. 
Judgment  reversed. 


FsAircis  G.  Hall,  Appellant,  v.  William  Ebwin,  Respondent 

THiere  one  obtains  an  assignment  to  himself  of  a  bond  and  mort;gage  by 
means  of  f rand,  and  with  tlie  ostensible  puipoee  of  selling  the  same  for 
the  owner,  the  equitable  title  remains  in  the  assignor,  and  payment  to 
him  by  the  mortgagor  is  a  satisfaction  of  the  mortgage  and  a  defence 
to  an  action  brought  by  the  assignee  to  foreclose  the  same. 

Parol  evidence  is  competent  to  show  the  circumstances  attending  the 
assignment 

Fraud  may  always  be  shown  by  parol,  and  when  established  will  vitjate 
any  transaction,  however  solemn. 

Actual  and  clearly  proved  fraud  will  not  be  protected  by  the  statute  pro- 
hibiting parol  trusts  in  real  property,    (d  R  S.,  184^  g  6.)  * 

FlaintilE  obtained  Judgment  against  W.,  of  which  there  was  unpaid  about 
$700.  Execution  was  issued  thereon  and  a  leyy  made  on  property  of 
W.  W.,  induced  by  fraudulent  representations,  assigned  and  delivered 
to  plaintiff  a  bond  and  mortgage  executed  by  defendant  upon  the  under- 
standing and  agreement  that  plaintiff  should  sell  the  same,  deduct  fh>m 
SiCKELS— Vol.  XXL      82 


lift  gso 
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the  proceeds  the  amount  of  the  judgment,  and  a  sum  agreed  upon  as 
compensation  for  his  sorvioes,  and  pay  the  surplus  to  W.  Plaintiff  at 
the  time  held  a  note  against  W.  tor  |S,600.  On  receiving  Ibe  assign- 
ment»  bond  and  moitga^,  plaiitflS  aasumed  4o  own  them,  hut  xefnsed 
to  satisfy  the  Judgment  out  of  them  or  to  abandon  the  levy  ualaM 
W.  would  pay  the  note.  Defendant  paid  the  bond  to  W.  In  an  acUen 
to  foreclose  the  mortgage,  held,  that  plaintiff  was  not  entitled  to  hold 
the  bond  and  mortgage  for  the  amount  of  the  execution;  abo,  that  as 
the  question  was  not  raised  upon  the  tdal^  pkdmtifl  tbsn  chfantng  the 
full  amount  of  the  bond  and  mortgage,  and  w«s  not  passed  upon  by  (bo 
Supreme  Court,  it  could  not  be  raised  here. 

(Aigoed  June  1%  1816;  dselded  June  f^,  1876.) 

This  action  wag  brought  to  foreclose  a  bond  and  mortgage 
executed  by  defendant  and  wife  to  Jabez  B.  Ward,  assigned 
by  Ward  to  plaintiff,  upon  which  there  was  claimed  to  be 
due  and  unpaid  $2,200  and  interest. 

Defendant  alleged  and  proved  that  Ward  assigned  the  bond 
and  mortgage  under  the  following  eircumstances :  Plaintiff 
and  Lewis  M.  Smith  had  recovered  a  judgment  against  Ward 
npon  which  there  was  unpaid  about  $700 ;  and  execution  had 
been  issued  and  levied  npon  Ward's  property  and  the  same 
was  advertised  for  sale;  plaintiff  also  held  a  note  against 
Ward  for  $2,500 ;  by  means  of  various  false  representations 
and  fraudulent  pretences,  plaintiff  induced  Ward  to  execute 
to  him  a  formal  assignment  of  the  bond  and  mortgage, 
he  agreeing  to  negotiate  a  sale  thereof,  to  retain  out  of 
it  the  amount  of  the  execution,  and  the  sum  of  $125  agreed 
npon  for  his  services,  and  to  pay  the  balance  to  Ward  After 
obtaining  the  assignment,  bond  and  mortgage,  plaintiff 
assumed  to  own  them,  bni  he  refused  to  satisfy  the  judgment 
or  to  abandon  the  levy,  or  to  pay  Ward  any  thing  until  Ward 
should  pay  the  note.    JBeldy  as  above. 

Upon  a  former  trial,  plaintiff  obtained  judgment ;  this  was 
^reversed  by  the  General  Tena  end  jadgment  ordeved  tar 
defendant.  (60  Barb.,  849.)  The  Commission  of  Appeals 
fiodified  the  judgment  so  as  to  grant  a  new  triaL  (57  If. 
T.,  642.) 

JEl  ff,  Senn  for  the  appellant 

JS.  King  for  the  respondent. 
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AL.I.EN,  J.,  readB  fot  afflrmanoe. 

All  concur,  exo^t  Andkbwb,  J.,  not  votiiig. 

Judgment  affirmed. 


William  Whife,  Appellant,  v.  Alfred  D,  Goddabix 

Respondent. 

Axgued  June  12. 1876;  decided  Jane.90, 1876.) 

Albert  Roberts  for  the  appellant 

Wm.  C.  Demit  for  ihe  respondent. 

Agree  to  affirm.    No  opinion. 
AH  concur. 
Judgment  affirmed. 


Stbls  Oabd  et  al.,  Exeeutors,  etc.,  Respondents^  v.  Chahleb 

F.  DuBrBE,  Appellant. 

C/Ugaed  Jvne  7, 1876;  dedded  June  80, 1876^) 

Tms  was  an  action  to  recover  moneys  received  bj  defend- 
ant from  Jane  Evans,  plaintiffs'  testatrix,  aiid  alleged  to  have 
been  fraudtileiitl j  coBverted  b j  him. 

The  theory  of  the  plaintijb  was,  ibafc  defendant  having  in 
his  hands  a  sum  of  mowfj  to  invest  for  said  Jane  Evans,  to 
secure  a  ckim  of  his  own,  loaned  the  money  icpon  a  mortgage 
substantially  worthkss,  which  he  pahoed  off  upon  Mrs.  Evans. 
The  jury  rendered  their  verdict  in  the  following  words :  ^  We 
hold  the  defendant  responsible  for  the  full  amount  daimed, 
viz.,  $2,884.40."  It  was  objected  on  appeal  that  the  vcodict 
was  not  for  fraud,  but  in  form  for  a  money  demand.  No 
objection  was  made  on  the  trial  to  the  form  ol  the  verdict 
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Hdd^  that  it  must  be  afismued  that  the  jury  found  the  defend* 
ant  reeponaible  upon  the  law  as  laid  down  bj  the  court,  to  wit, 
on  account  of  the  alleged  firand. 

Defendant  ofiered  to  prove  by  himself  that  he  informed 
Mrs.  Evans  that  her  money  was  to  be  invested  in  the  manner  it 
was*  Hdd^  that  the  evidence  was  properly  excluded  under 
section  399  of  the  Code. 

TT.  Origg  for  the  appellant 

J)(mid  T.  Walden  and  JameaW.  J/bnl  f or  the  respondente. 

Per  curiam  ophiion  for  affirmance  of  order^  and  for  ju<^- 
ment  absolute  against  defendant  on  verdict. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Obosob   Cochran's   Executor,  etc,   et  aL,  AppeUants,  tx. 
OuvEB  B.  Ikoxbsoll  et  al.,  Bespondents. 

B  9emn$  that  where  a  series  of  orders  have  been  granted  by  the  court  all 
relatmg  to  the  same  subject  and  so  connected  with  each  other  that  if 
one  is  wrong  all  are  wrong,  each  order  being  but  a  part  of  the  whole, 
the  General  Term  on  appeal  from  one  or  more  of  the  orders  having 
found  them  erroneous,  may  set  aside  the  whole  so  that  the  Teeords  of 
the  court  may  be  consiBtent. 

(Argued  Jime  18, 1876;  decided  June  20, 1876.) 

Thb  plaintiffs  herein  appealed  to  the  General  Term  from 
two  Special  Term  orders,  the  one  directing  judgment  on  a 
remittitur  from  this  court,  the  other  denying  a  motion  to 
vacate  the  judfin^ent.  The  General  Term  reversed  the  order 
and  also  set  aside  an  order  of  reference  granted  in  pursuance 
of  the  judgment,  the  referee's  report  and  an  order  confirming 
the  same. 

Upon  appeal  to  this  court  the  order  of  General  Term  was 
affirmed  without  an  opinion.  Subsequently,  a  motion  was 
made  for  a  re-argument,  which  was  denied,  without  an  opin- 
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ion.  The  motion  was  renewed.  The  principal  point  pi^ 
Bented  was  that  the  General  Tenn  exceeded  its  power  insetting 
aside  orders  and  proceedings  not  appealed  from.  The  conrt 
held,  that  there  were  two  reasons  why  the  motion  ought  to  be 
denied : 

Tiret.  The  same  motion  has  been  made  and  peremptorily 
denied,  and  no  leave  has  been  given  to  renew. 

Second.  The  remittihir  having  gone  to  the  conrt  below  and 
having  been  filed  there  before  the  papers  in  this  motion  were 
served,  the  conrt  has  lost  jurisdiction.  But  the  court  say  there 
was  no  error  committed  by  the  General  Term,  as  all  the 
orders  reversed  and  set  aside  were  but  a  series  connected  with 
the  same  matter,  and  were  but  parts  of  the  same  theory,  so 
that  if  one  was  erroneous  all  were,  and  that,  in  such  case,  the 
Oeneral  Term  was  authorized  to  set  aside  the  whole — leaving 
the  records  of  the  court  clear  and  consistent — and  that,  there- 
fore, if  the  court  had  jurisdiction  it  would  refuse  either  to  give 
leave  to  renew  the  motion  for  a  reargnment  or  would  deny  it 
if  made. 

P.  V.  R.  Stanton  for  the  appellants. 

Winchester  Britton  for  the  respondents. 

Order  affirmed.    No  opinion. 
All  concur. 
Order  affirmed. 

On  second  motion  for  reaigument  Folobb,  J.,  reads  for 
denial  of  motion. 
All  concur. 
Motion  denied. 
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JoHV  Snacom^  Appelknt^  v.  Josv  £.  Yas  Efra^ 

(Argaed  May  20, 1876;  decided  September  19,  1876.) 

M.  Sc&oonmaker  for  the  appellaat. 

John  E.  Van  Etten  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  eoncnr. 
Judgment  affirmed. 


Eninnn)  H.  Watkins,  Appellant,  v.  Timothy  D.  "Wiloox  et 

al.,  Keepondents. 

]f  propenT-  be  given  or  granted  to  a  society  Ineorponited  tmder  either  of 
the  first  three  sectionB  of  the  act  of  1818  (chap.  60,  Laws  of  181S),  pro- 
Tiding  for  the  incorporation  of  religious  societies,  by  words  Testing  the 
title  and  not  plainly  uniting  the  right  to  hold  with  Uie  faith  or  doctrine 
of  any  particular  denomination  or  body,  a  change  In  the  religious  tenets 
or  church  discipline  held  by  it  at  the  time  of  the  acquisition  will  not 
deprlTe  the  corporation  of  tlie  property.  The  majoritjr  of  the  eor- 
porators  control  and  may  use  the  property  for  any  purpose  which  i« 
religious. 

As  to  whether  an  action  can  be  brought  by  an  individual  member  of  an 
incorporated  religious  society  against  its  trustees  to  restrain  the  use  for 
other  religious  purposes  of  property  granted  to  it  to  be  used  solely  for 
the  purpose  of  conducting  religious  services  in  accordance  with  the 
forms  and  usages  of  a  particular  religious  denomination,  qumr^ 

(Argued  June  8,  1876;  decided  September  10,  1876.) 

This  action  was  brought  by  plaintiff,  as  a  member  and  one 
of  the  corporators  of  a  religious  society  incorporated  under 
the  general  act  for  the  incorporation  of  religious  societies 
(chap.  60,  Laws  of  1818),  against  its  trustees,  to  restrain  the 
use  of  its  church  property  for  other  purposes  than  to  conduct 
religious  services  according  to  the  forms,  usages  and  constitu- 
tion of  the  Protestant  Beformed  Dutch  Church. 

Said  society  was  incorporated  under  the  name  of  ^^Tbe 
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Elders  and  Deaconfl  of  the  Reformed  Protestant  Butch 
Qhurefa  of  Ithaca.'*  Property  waa  pnrdiased  by  it  for  church 
porpoBee.  The  conveyance  did  not  specify  any  particular  reli- 
gious uses.  The  society  so  incorporated  established  ecclesias- 
tical relations  with  the  clasds  of  &e  Reformed  Dutch  Church 
of  Geneva  and  with  the  synods  of  that  denomination.  It  con- 
tinued in  such  relationship  until  December,  1872,  when,  by 
a  vote  of  a  large  majority  of  its  members,  it  severed  this 
relation  and  became  an  independent  religious  organizaition, 
subject  to  no  superior  ecclesiastical  judicatory.  It  retained^ 
however,  its  faith  and  the  same  internal  government  as  before 
and  continued  to  accept  and  teach  the  same  doctrines  and 
religious  belief.  It  changed  its  name  to  that  of  "  The  First 
Congregational  Church  of  Ithaca"  and  employed  a  Congrega- 
tional minister.  The  matter  of  ecclesiastical  subordination 
to  classis  and  synod  was  pronounced  by  the  classis  of  Geneva 
to  be  voluntary,  subject  to  be  put  tiff  at  the  will  of  either 
party.  The  court,  without  passing  up^n  the  question  of 
the  right  of  plaintiff  to  maintain  such  an  action,  KeLA^  that 
ill  this  case  the  equitable  powers  of  the  court  could  not  be 
invoked:  First.  Because  it  was  not  shown  that  the  prop- 
erty in  question  was  conveyed  or  given  to  the  society  lor 
any  specific  pious  purpose,  but  it  was  acquired  for  general 
religious  uses,  and  that  in  such  case  the  majority  of  the 
congregation  could  control ;  the  court  stating  the  rule  sub- 
stantially as  above,  and  citing  Robertson  v.  BvUioTis  (11 
N.  T.,  243),  Petty  v.  Tooker  (21  id^  267),  Oram  v.  The 
P.  E.  E.  L.  G.  Society  (86  id.,  161).  Second.  It  did  not 
appear  that  there  had  been  such  a  diversion  of  the  property 
of  the  corporation  as  would  warrant  a  court  of  equity  in  inter- 
posing to  restrain  it ;  that  the  decision  of  the  classis  as  to  the 
right  to  sever  connection  with  it  not  having  been  reversed  or 
appealed  from^  was  the  law  of  tiie-caae  {iJonfdtt^.  B,  P,  D,  Ch.^ 
64  N.  T.,  551) ;  that  the  calling  of  a  Congregational  minister 
as  pastor  was  not  such  diversion  as  it  appeared  that  it  was 
not  unexampled  or  so  unusual  as  to  excite  ecdesiastical  atten- 
tion in  the  Dutch  Befonned  CSiuroh.  The  opinion  closes  by 
quoting  from  the  opinion  of  Gardiner,  president,  in  Odhle  T. 
Miller  (3  Den.,  492,  648),  as  follows: 
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^^It  must  be  a  plain  and  palpable  abnse  of  trust  which  will 
induce  a  conrt  of  equity  to  interfere  respecting  a  controversy 
growing  out  of  a  difference  in  religious  and  sectaiiaa  trosta." 

S.  D.  HaUiday  for  the  appellant. 

Marcus  Lyon  for  the  respondents. 

FoLGEB,  «r.,  reads  for  affirmance. 

All  concur,  except  Bapallo  and  Milleb,  JJ.,  not  voting. 

Judgment  affirmed. 


JoEET  ScHBETEB,  Eespoudeut,  V.  Thb  Matob,  Aldebmeet  Aim 
Commonalty  of  thb  Orrr  of  New  Yobk,  Appellant. 

(Azguad  June  9, 1876;  decided  September  19, 1876.) 

JFranois  L.  Stetson  for  the  appellant. 
D.  M.  Porter  for  the  respondent. 


Agree  to  affirm.    No  prevailing  opinion. 
All  concur  except  Eabl,  J.,  dissenting  and  writing  dissent- 
ing opinion. 
Judgment  affirmed. 


Ellen  Callahan,  Executrix,  etc,  Appellant,  «.  The  MayoBi 
Aldebmen  and  Commonalty  of  the  Cnr  of  New  Yobk, 
Bespondent. 

The  ICarine  Court  of  the  city  of  New  Yoilc  has  no  Jurisdiction  of  an 
action  against  the  citycoiporation. 

The  proTisions  of  the  acts  of  1860  (chap.  870,  Lava  of  1860)  and  1868 
(chap.  85d»  Laws  of  1868),  giving  to  the  Supreme  Court  of  the  flnt 
Judicial  district,  the  Court  of  Common  Fleas  for  the  city  and  county, 
and  the  Superior  Court  of  the  city,  exclusive  Jurisdiction  in  all  actiona 
where  the  city  corporation  is  a  party  defendant,  are  not  repealed  or 
affected  by  the  provision  of  the  act  of  1879,  relating  to  the  Marino 
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Oouzt  (sub.  15,  §  2,  chap.  629,  Laws  of  1872),  which  gives  to  said  court 
Jurisdictioa  of  actions  against  corporations  created  under  the  laws  of 
this  State,  and  having  an  office  or  transacting  business  in  the  city  of 
New  York  j'l&at  provision  is  only  applicable  to  private  corporations. 

The  officers  or  agents  of  a  municipal  corporation  cannot,  by  consent  or 
omission  to  object,  give  to  a  court  jurisdiction  in  an  action  against  the 
corporation  where  the  law  has  conferred  elsewhere  exclusive  jurisdic- 
tion of  actions  against  it 

Accordingly  held,  that  the  appearance  and  answer,  by  attorney  for  defend- 
ant, in  an  action  brought  in  the  Marine  Court  against  the  corporation 
of  the  city  of  New  York,  was  not  a.  waiver  of  the  question  of  jurisdic- 
tion, and  did  not  confer  jurisdiction. 

(Argued  June  12,  1876  ;  decided  September  19, 1876.) 

This  was  an  action  brought  in  the  Marine  Conrt  to  recover 
Balaiy  alleged  to  be  dne  and  unpaid  plaintifPs  testator,  as  assist- 
ant sergeant-at-anns  of  the  board  of  aldermen.  Defendant 
appeared  and  answered  by  attorney.  At  the  close  of  the  evi- 
dence said  attorney  moved  to  dismiss  the  complaint  on  the 
ground,  among  others,  that  the  Marine  Court  ^'  had  no  juris- 
dietion  of  the  action  or  of  the  defendant,"  which  motion  was 
denied,  and  judgment  directed  for  plaintiff.  The  judgment 
was  aflBrmed  by  the  General  Term  of  the  Marine  Court,  but 
was  reversed  by  the  General  Term  of  the  Court  of  Conmion 
Pleas.    Seldj  as  above. 

Wm.  F.  McNwmara  for  the  appellant. 

D.  J.  Dean  for  the  respondent 

Per  Cv/tia/m,  opinion  for  affirmance,  for  want  of  jurisdiction 
of  the  Marine  Court. 
AU  concur. 
Judgment  afflrmecL 

SiCKELS — ^You  ^"X^T.         83 
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U  BaMons  y.  Eocm^  (58  N.  Y.,  46^  tbe  woH  "Buthbone,"  «t  tbfb 
beginning  of  the  eleyeiith  line  from  botV>m  of  pege,  should  be  erased  and 
"  A.  Brown  "  inserted. 

In  EoMen  t.  CUy  of  BockeOer  (65  N.  Y.,  617)  tbe  name  of  "Geo.  W. 
Lord"  as  respondent's  coiuisei  aiioidd  be  erased  and  the  name  of  '*  J.  B. 
F«rkins  "  inserted. 

In  case  of  i&im«m  T.  Am0  (65  N.  Y^  418)  in  twelfth  line  from  bottom  of 
page^  eraae  "  that  month  "  and  insert  "  September  thereafter." 
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AcnoN- 

—  Whm  prtmatwpdif  bnughL 
Bee  Knapd  r.  K.  a  F.  Im».  <h. 
(Mem.),  689. 


ACTS  OF  OOKGKBSa 
See  BASKKcnct, 


ADMISSIONS  Ain>  BBCLAHA- 
TIONa 

IMa/raUane  ofojfieer  ef  cor- 

paraHtm,  when  not  competent  t»  ehow 
eoneenl  in  action  for  Uretpois  on  Ue 
landi. 

See  Jf,  F,  mnd  B.  R  09,r.  Baehr 
man,  201. 

Deda/raUone    of    mortgagor, 

iohen  competent  m  action  to  mt  aride 
mortgage  ae  froMMLemJt  agaimA  eredr 
(tore. 

See&otoa  T.  Easuktt  (Mem.)»  086. 


AFPTOAYIT. 

^^"^Jm  tumm(Etrypfveedduiff$i  P^^^^ 
etiff  sworn  to  before  notary. 
See  Brown  ▼.  The  Mayor,  886. 


AMENDMENT. 

— —  When  oompi&int  may  he 
amended  on  tried  Sy  ineerting  item 
emitted  in,  and  in  HU  ofparti^ikure. 

See  Plareone  t.  Suiten,  92. 

Cf  pieadinge  to  cet^orm  to 

facte  when  net  proper. 

Bee  Eaeterty  t.  Barber,  488. 

On  tried,  whed  proper. 

BeeW.T.BL  Oo.  y.  Ju.  F.  I.  Oo., 
618. 


APPEAL. 

!•  The  admission  of  improper  eri 
deuce  in  proceedings  before  a  sur- 
rogate for  the  probate  of  a  will  ii 
not  ffTOund  for  reversal  of  his 
decision  admitting  the  will  to  pro- 
bate, if  it  appean  from  the  whole 
caw  that  tiie  will  was  properly 
sustained.    Briek  y.  Brick.    144 

%  In  reviewing  a  decision  of  the 
Oeneral  Term  reversing  a  Judg- 
ment entered  upon  the  report  of 
a  referee,  where  it  is  certified  that 
the  order  of  reversal  was  made 
upon  questioBs  of  fact  as  well  as 
law,  this  court  occupies  the  posi- 
tion of  the  General  Term  as  to 
the  facts  as  wellas  the  law.  Ood- 
frey  v.  Moeor,  250 

8w  Where  a  review  of  facts  by  an 
appellate  court  is  proper,  it  is,  as 
a  general  rule,  its  duty  to  examine 
tl^  evidence  and  determine  the 
facts  for  itself;  and  the  rule  that 
where  there  is  conflicting  evi- 
dence or  anv  evidence  to  sustain 
the  finding  it  is  error  to  reverse, 
does  not  apply.  (Code,  §§  20& 
848.)  Id. 

4  Where,  in  reviewing  a  judgment 
entered  upon  the  report  of  a 
leferecf  in  an  action  upon  an  ac- 
count, the  General  Term  find  cer- 
tain items  of  said  account  to  have 
been  established  bv  the  evidence 
and  others  not,  it  is  entirely 
wiUiin  its  discretion  whether  to 
permit  tibe  Judgment  to  stand  at 
the  election  of  the  plaintiff  for 
the  items  it  approved,  or  to  re- 
verse the  whole  Judgment  and 
order  a  new  trial  (Code,  g  880)^ 
and  the  exercise  of  this  discretion 
is  not  reviewable  here.  Id. 

6.  Where,  upon  appeal  to  this  court 
from  an  order  of  General  Term 
granting  a  new  trial  on  a  case  or 
exceptions,  the  court  determinea 
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that  no  enor  was  committed,  it  is 
imperative  that  "they  shall  ren- 
der Judgment  absolute  upon  the 
right  of  the  appellant "  (Code,  § 
11,  Buh.  2);  and,  although  injus- 
tice may  be  done  him,  the  court 
has  no  authority  to  allow  him 
to  withdraw  his  stipulation  for 
**  judgment  absolute  "  or  to  give 
him  the  benefit  of  a  new  trial; 
when,  instead  of  ayaillng  himself 
of  the  new  trial  granted  by  the 
court  bdow,  he  appeals,  he  neces- 
sarily assumes  the  hazard  of  in- 
jurious  consequences.  Id, 

$.  A  party  to  an  action  tried  by 
Jury,  who  has  not,  by  treating  the 
questions  In  the  case  as  purely 
fegal»  and  by  acquiescing  in  thefr 
dfiposal  by  the  court  as  such, 
assumed  that  there  waa  no  dis- 
puted question  of  fact  for  the 
3ury,  but  who  has  been  nonsuited 
upon  the  motion  of  his  adyersary 
oyer  his  objection  and  exception, 
may  insist,  upon  appeal,  not  only 
that  the  iudge  at  Circuit  erred  in 
the  application  of  the  law  to  the 
facts  as  found  by  him,  but  that  he 
erred  in  his  conclusions  of  fact,  or 
that  there  were  disputed  ques- 
tions of  fact  which  should  have 
been  submitted  to  the  Jury;  he  is 
not  concluded  by  an  omission  to 
request  the  court  to  submit  the 
whole  case  or  any  particular  ques- 
tion of  fact  therein.  Clemence  y. 
City  of  A,  834 

7.  An  order  of  General  Term  affirm- 
ing an  order  of  Special  Term  re- 
yiving  against  l]ds  executors  a 
special  proceeding  instituted 
against  a  dischargea  trustee,  and 
pending  at  his  death,  il  not  ap- 
pealable to  this  court;  it  is  not 
''a  final  order  affecting  a  snb- 
stantial  right  made  in  a  special 
proceeding"  within  section  11  of 
the  Code  (sub.  8),  but  an  inter- 
mediate Older  relating  to  the  pro- 
cedure. In  re  WhitUeseyy,  Hoguet, 

858 

8.  Where,  in  an  action  to  set  aside 
conveyances  of  real  estate  as  ob- 
tainea  by  fraud,  an  interlocutory 
Jud^ent  has  beien  rendered  deter- 
mimngthe  title  to  be  in  plaintiff, 
subject  to  certain  liens  of  defend- 
ant, and  directing  an  accounting. 


and  where,  bjconMnt,  a  Fscermer 
has  been  appointed  to  reeeive  the 
rents  during  the  accoimting^  it  is 
within  the  discretion  of  the  court 
to  order  the  receiyer  to  pay  over 
the  rents  collected  to  the  plaintiil 
upon  such  terms  as  it  may  deem 
proper.    PUUt  y.  PUUL  860 

« 

9.  The  exercise  of  this  discretion 
may  be  reviewed  by  the  General 
Term,  but  not  by  this  court,  and 
the  order  of  the  (General  Term 
thereon  is  not  app^ilable.        Id, 

10.  Where  the  copy  of  pleadings, 
furnished  the  court  upon  trisl, 
contains  a  reply  to  a  counter-claim 
set  up  in  the  answer,  it  is  within 
the  discretion  of  the  court  whether 
to  receive  proof  that  no  reply  waa^ 
in  fact,  served  or  to  leave  dief aid- 
ant to  his  remedy  by  motion  after 
trial,  and  its  determination  is  noC 
reviewable  here.  MUier  y*  Barber. 

538 

11.  Where  a  motion  to  vacate  a  judg- 
ment taken  by  defaidt  n  macte 
both  on  the  ground  of  mistake, 
inadvertence,  surprise  or  excusa- 
ble neglect,  and  bIbo  on  the  ground 
of  fraud,  and  the  facts  warrant 
the  granting  of  the  motion  on  the 
latter  grouiMl,  ft  wiD  be  presumed, 
on  appeal  from  an  order  of  Qen- 
eral  Term,  affirming  an  order 
granting  the  motion,  as  against  an 
objection,  that  the  aro^  was 
granted  more  than  a  year  after 
notice  of  judgment,  and  so  was 
improper  under  section  174  d  the 
Code;  that  the  order  was  granted 
on  the  ground  of  fraud,  and  the 
limitation  of  said  section  does  not 
apply.    Di7umor§  v.  Adamg.    618 

13.  Such  an  order  is  not  reviewable 
here.  Id. 


18.  It  9eerM  that  where  a  series  of 
orders  have  been  granted  by  the 
court  all  relating  to  the  same  sub- 
ject and  so  connected  with  each 
other  that  if  one  is  wrong  aU*are 
wrong,  each  order  being  but  a 
part  of  the  whole,  the  General 
Term  on  appeal  from  one  or  more 
of  the  orders  haviii^  found  them 
erroneous,  may  set  aside  the  whole 
80  that  the  records  of  the  court 
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may   be  «onriiteiit.      CMvrwrCt 
JBxri.  T.  Irtg&noU,  662 

Where^  upo% mMm^thepoini 

fftcl  it  w  in  the  mcreUan  of  ths  court 
either  to  erUejiain  motion  or  to  turn 
partp  ^ftor  to  4tction  i$  not  rmi$ed,  but 
motion  is  denied  on  merits,  the  point 
cannot  he  raised  on  appeal. 

Bee  Cole  ▼.  MalcoUn,  368. 

W?hen  queetionnot  raieedvpon 

trial,  cannot  be  raised  upon. 

See  HaU  v.  Erwin,  64SL 

Biggins  y.  N,  amd  F,  K  R  Co, 
(Mem.),  604. 

Inoa^icien^  of  exception   to 

present  question  on. 

Bee  Keogk  v.   Weskredt  (Hem.), 
681 


ASSESSMENT  AND  TAXATION. 

1.  A  purciMifler,  at  a  legal  tax  sale,  of 
land  upon  which  there  le  at  the 
time  a  moTtga^e  duly  recorded, 
upon  receipt  oi  the  comptroller's 
deed,  acquires  a  valid  title,  gub- 
ject  to  the  right  of  the  mortgagee 
to  redeem  under  (he  statute. 
(Chap.  427,  Laws  of  1855,  §  76,  et 
seg.)    Becker  y.  Eoutard.  6 

2.  The  mortgagee  may,  at  any  time 
within  six  months  after  receiving 
notice  of  sale,  redeem;  but  he  £ 
not  compelled  to  await  the  recep- 
tion of  such  notice  before  redeem- 
ing. Id. 

8.  The  purchaser  at  the  tax  sale  is 
not  compelled  to  give  Aoy  notice 
to  the  mortgagee  in  order  to  per- 
fect his  title.  He  can,  however, 
only  limit  the  tiine  for  redemp- 
tion by  giving  notice.  ia. 

4.  A  purchaser  at  such  a  aale  is  not 
affected  by  a  subsequent  fore- 
closure of  the  mortgage  and  sale 
of  the  mortgaged  premises,  where 
he  IS  not  made  a  party  to  the  fore 
closure.  Id. 

(.  A  munVeipal  corporatioii  eeeking 
to  affect  property  within  its  juris- 
diction bv  taxation^  or  proceed- 
ings in  tne  nature  thereof,  must 
g reduce  express  power  therefor 
1  legislative  enactment,  and  must 
show  that  it  has  strictly  followed 
aU  the  legal  requirementa.       Id, 


6.  The  power  of  the  eorporatlon  of 
the  city  of  New  York  to  assess 
tor  local  improvements  all  prop- 
erty benefited  thereby  is  limited 
by  the  provision  in  the  act  of  1840 
<§  7«  chap.  826,  Laws  of  1840) 
prohibiting  aa  assessment  exceed- 
ing half  the  value  of  the  proper- 
ty, as  valued  by  the  general  tax 
assessing  ofQoera,  and  can  only  be 
«xercisM  as  to  property  which 
has  been  previouely  valued  by 
aaid  officers,  and  then  only  to  an 
amount  not  greater  than  half  the 
value  named  by  them.  (Rapallo 
and  Andrews,  J  J.,  dissenting.) 
In  re  Beeond  Ave$uie  IC  K  Cfmrch^ 

885 

7.  T1u9  pvoviM  applies  as  well  to 
property  of  religious  coiporations 
used  for  religious  purposes  on 
which,  as  it  IS  exempted  from 
taxation,  the  assessors  of  the  ward 
are  not  required  by  law  to  make  a 
valuation  as  to  other  property. 
(Rapallo  and  Audbbws,  JJ., 
dissenting.)  Id, 

6.  Accordingly,  held  (Hapallo  and 
Andrews,  «f J. ,  dissenting),  where, 
upon  a  motion  to  vacate  an  assess- 
ment upon  euch  property,  it  did 
not  appear  that  there  was  an  as- 
eessment  roll  made  by  the  tax 
commissioner  and  deputy  upon 
which  the  property  appeared, 
with  a  valuation  attached  that 
the  assessment  was  illegal  and 
void.  Id. 

ft.  Also,  had.  that  the  acts  of  1874 
(oha^.  812  and  318,  Laws  of  1874), 
providing  that  no  assessment  for 
a  local  improvement  shall  be  va- 
cated for  an  omission  in  the  per- 
formance of  any  official  duty,  or 
in  carrying  out  the  details  of  a 
law  or  onunance,  or  for  any  de- 
fect in  authority,  or  for  any  irreg- 
ularity, did  not  apply,  as  it  was 
not  simply  a  defect,  omission  or 
irregulari^,  but  a  total  absence  of 
power;  ana  that,  therefore,  the  as- 
sessment was  properly  vacated. 

Idm 

10.  Inpmrsiianoe  of  a  contract  m«de 
November  5, 1870,  plaintiff,  deed- 
ed to  defendant  certain  premises 
in  the  city  of  New  York,  Decem- 
ber 5»  1870,  with  a  covenant  that 
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they  were  free  from  all  cKargea, 
aflsessmenta  and  incambrances. 
An  asseasment  against  plaintiff 
upon  the  premises  for  a  street 
improYement,  was  oonfirmed  l]y 
the  board  of  revision  and  correc- 
tion ot  assessments^  November  7, 
ia70,  but  the  title  of  the  assess- 
ment was  not  entered  in  the  title- 
book  of  assessments,  in  the  tnreau 
of  arrears,  until  December  twen- 
ty-fourth. In  an  action  to  recover 
the  assessment,  AM  (Rapallo, 
J.,  dissenting),  that  the  provisicms 
of  the  acts  relating  to  the  collec- 
tion of  arrears  of  assessments, 
etc.,  in  the  city  of  New  York  (§ 
<(,  chap.  579,  Laws  of  1868;  §  1, 
chap.  881,  Laws  of  1871),  declar- 
ing that  no  assessment  shall  be 
deemed  to  be  confirmed  so  as  to 
be  a  lien  on  property  included  in 
It,  until  the  title  shall  be  entered 
in  said  title-book  as  prescribed, 
did  not  affect  plaintilTs  liability 
under  the  covenant;  that  the  as- 
sessment was  fairly  embraced  in 
its  terms;  and  that  plaintiff  was 
bound  to  pay  the  same.  DeBoyi- 
Ur  y.  JHfurphy.  ^ 

^-^^AmawU  of,  unddr  chari&rof 
HUoffe  <3f  OoUMa  to  be  detmmned  ^ 
taaxMe  inhabitants. 

Bee  Badge  v.  TWage  ef  C.  (Hem.), 
•48. 

ASSIGNMENT. 

1.  A  payment  upon  a  bond  and 
mortgage  made  by  the  mortgagor 
to  the  mortgagee,  after  an  assign- 
ment thereof  by  the  latter,  when 
made  in  good  faith,  without  notice, 
actual  or  constructive,  of  the 
assiffnment,  is  valid.  Tan  Kewen 
V.  Corkine.  77 

9.  The  fkci  that  payment  was  made 
before  due  is  no  evidence  of  bad 
faith;  nor  is  a  want  of  good  faith 
to  be  inferred  Arom  the  facts  that 
the  bond  and  mortgage  were  not 
produced  and  payment  indorsed 
thereon  when  made;  or  were  not 
produced  when  payment  in  full 
was  nuide,  and  satimaction  of  the 
mortgage  executed,  or  ttiat  no  hi- 

auiries  were  made  in  regard  to 
[lem ;  a  failure  to  produce  the  in- 
struments is  not  sufficient  to  put 
Ihe  mortgagor  upon  inquiry.    Id. 


8.  A  receipt  f^hna  br  fbB  flMVt- 
gagee  at  the  time  of  payment  k 
proper  evidence  in  an  actSoa  by 
an  assignee,  as  part  of   thm  ret 


4.  Where  a  mortgage  wbiek 
been  assi^ed,  but  tne  assigiiment 
not  recoraed,  is  satisfied  ofVecofd 
by  the  mortgagee,  a  sobeeqoent 
mortgagee  is  a  "  subsequent  pur- 
chaser, within  the  recording  ad 
(1  R  &,  703,  ^  87, 88);  and  aa  to 
Idm  the  assignment  is  void.      -Jd, 

0.  Where  one  obtains  an  asslgnnient 
to  himself  of  a  bond  and  mortgage 
by  means  of  fraud,  and  with  the 
ostensible  purpose  of  selling  the 
same  for  the  owner,  the  equitable 
title  remains  in  the  assignor,  and 
payment  to  him  by  the  ifiortgagor 
IS  a  satisfaction  of  the  mortgage 
and  a  defence  toan  action  brought 
by  the  assignee  to  foreclose  the 
same.    BoUy.  Srwm.  649 


EgmtaNe, 

port  in  mU,  what  ul 
See  Thwber  v.  Chamben^  42. 


ASSIGNMENT   (FOR  BENEFIT 
OF  CKEDrrOBS^ 

1.  An  assignment  for  the  benefit  of 
creditors  made  br  an  insolvent 
debtor,  in  good  fkith,  without  in- 
tent to  defeat  the  object,  impair 
or  impede  the  operation,  or  evade 
any  of  the  provisions  of  the  bank- 
rupt act,  and  which  transferB  ail 
his  property  without  pref erenoes, 
is  not  in  violation  of  the  spirit  and 
intent  of  sidd  act,  and  so  is  not 
Toidperee.   Baae y.  OtBntn.  607 

9.  The  fact  that  proceedings  in  bank- 
ruptcy are  taken  a^inst  the 
assignor  within  six  months  after 
the  execution  of  the  assfgnment, 
does  not  affect  its  validity.       Id. 

3.  The  act  was  not  intended  to  inter- 
fere with  the  action  of  a  debtor, 
who,  in  good  faith,  with  no  fraud- 
ulent intent,  vohmtaiily  seeks  to 
appfy  his  property  toward  the  pay- 
ment of  his  debts  in  equal  prc^r- 
tions,  precise^  as  it  would  have 
been  applied  had  proceedi^ra  been 
taken  under  the  act     Tariooa 
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United  States  District  Court  bank- 
rupted cases  diaapproyed  and  dis- 
tii^^ahed.  Id, 

k  Upon  an  issue  as  to  whether  an 
assignee  for  the  benefit  of  creditors 
has  paid  a  preferred  creditor,  evi- 
dence tending  to  show  that  the 
assignee  has  not  paid  another  pre- 
ferred creditor  in  the  same  class 
is  incompetent  Whiairuujham  y. 
Dibbk.  684 


BANKRUFTCY. 

1.  An  asagnment  for  the  benefit  of 
creditors  made  hy  an  insolyent 
debtor,  in  sood  faith,  without  in- 
tent to  defeat  the  object,  impair 
or  impede  the  operation,  or  eyade 
any  of  the  provisions  of  the  bank- 
rupt act,  and  which  transfers  all 
his  property  without  preferences^ 
is  not  in  violation  of  the  spirit  and 
intent  of  said  act,  and  so  is  not 
void  per  ML    Eiata$v.  OBrien^  698 

2  The  fact  that  proceedings  in  bank- 
ruptcy are  taken  against  the  as- 
signor within  six  months  after  the 
execution  of  the  assignment,  does 
not  afCect  its  yalidity.  Id. 

8.  The  act  was  not  intended  to  inters 
fere  with  the  action  of  a  debtor, 
who«  in  good  faith,  with  no  fraud- 
ulent intent,  voluntarily  seeks  to 
apply  tiis  property  toward  the  pay- 
ment of  his  debts  in  equal  propor- 
tions^ precisely  as  it  would  hiaye 
been  applied  had  proceedings  been 
taken  under  the  act.  Various  Uni- 
ted States  District  Court  bank- 
ruptcy cases  disapproved  and  dis- 
tinguished. Id, 


BANKS  AND  BANEING. 

Where,  after  the  maturity  of  a  prom- 
issory note  held  b^  a  bank,  and 
due  protest  and  notice  thereof,  the 
maker  makes  a  general  deposit  in 
the  bank  of  an  amount  stmlcient 
to  pay  the  note,  this  does  not  of 
it8^«  as  between  the  bank  and 
an  indorser,  operate  as  a  payment 
In  the  absence  of  any  express 
agreement  or  directions,  it  is 
optional  with  the  bank  whether 


or  not  to  apply  the  money  in  pay- 
ment; it  is  under  no  legal  obfiga- 
tion  so  to  do.  Nai,  Bk,Y.  SmM^l 


BEQUEST. 

When  promhnfor  iupport  If, 

and  uhsn  it  is  a  charge  on  real  estcUe. 
See  Thwrber  y.  Ohambere,  42. 


BILLS,  NOTES,  QHBCEB. 

1.  Interest  coupons  to  railroad 
bonds,  payable  to  bearer  at  a 
specified  time  and  place,  are  ne- 
gotiable promises  for  the  payment 
of  money,  and  are  subject  to  the 
same  rules  as  other  negotiable  In- 
struments. They  are  transferable 
by  deliyery,  although  detached 
from  the  lionds,  ana  a  purchaser 
in  good  faith  before  maturity 
from  one  who  has  stolen  them  ac- 
quires a  yalid  title.  Eoertmm  y. 
Ifatienal  Bank.  14 

2.  The  fact  that  by  their  terkns  they 
are  declared  to  be  for  interest  up 
on  bonds  specified  by  their  num- 
bers does  not  destroy  their  nego- 
tiability when  separated  from  the 
bonds,  or  impair  the  title  of  one 
purduising  from  another  without 
production  of  the  bonds.  Id. 

8.  Such  instruments  are  entitled  to 
days  of  grace;  and  one  purchasing 
after  the  expiration  of  the  thne  oi 
payment  specified,  but  before  the 
expiration  of  the  days  of  grace,  is 
a  purchaser  before  maturity.    Id. 

4  Where,  howeyer,  interest  coupons 
or  warrants  to  such  bonds  are  not 
made  payable  to  bearer  or  order, 
they  are  not  negotiable  when  sepa- 
rated from  the  bonds,  although 
the  latter  are  themselyes  negotU- 
ble,  and  a  purchaser  of  these  de- 
tached instruments  takes  them 
subject  to  an  defects  in  the  title  of 
transferrer,  and  therefore  subject 
to  the  claims  of  the  true  owner  in 
case  they  haye  been  stolen.       Id. 

5.  As  to  whether  the  parties  to  an 
instrument  can  ^e  It  a  negotia- 
ble character  wiw  all  the  incidento 
pertaining    to  negotiable    ps^r 
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when  it  is  not,  in  terms,  within  the 
class  of  iostnunents  known  in  the 
law  as  negotiable,  quare,  M. 

8.  Plaintiffs  discounted  certain  bills 
of  exchange  drawn  b^  defendants 
upon  A.  &  N.,  of  Liverpool,  se- 
cured by  bills  of  lading  of  ship- 
ments of  com  confflgned  to  A.  & 
N.  under  an  agreement  that  if  the 
bills  of  exchange  were  accepted 
by  the  drawees  and  the  accept- 
ances were  satisfactory  to  plain- 
tiS^  correspondents,  the  hills  of 
lading  were  to  be  delivered  up  to 
the  consignees.    If  the  biUs  of  ex- 
change were  not  acc^ted,  or  if 
the  acceptances  were  not  satisfac- 
tory,   said   correspondents    were 
authorized  to  place  the  com  in  the 
hands  of  brokers,  to  be  selected 
by  them,  for  sale,  the  proceeds  to 
be  applied  to  pay  the  bills  of  ex- 
change.   The  consignees,  after  the 
arrival  of  the  com,  and  before  the 
maturity  of  the  said  bills,  had  con- 
tracted for  its  sale  through  C.  & 
Co.,    brokers.     When   the  bills 
reached  Liverpool  they  were  pre- 
sented  and   accepted,   plaintiffs' 
correspondents,  however,  retain- 
ing the  bills  of  lading.    The  con- 
signees procured  and   filled  out 
blanks  for  undertakings,  which 
were  signed  by  0.  &  Co.,  by  which, 
in. substance,  they  agreed  to  hold 
the  bills  of  lading  and  the  com  in 
trust   to  secure  the   payment  of 
the  bills  of  exchange  and  to  ap- 
ply the  proceeds  for  that  purpose. 
£ach  of  these  undertakings  were 
indorsed    "The    within   engage- 
ment   signed    at   our    request," 
which  was  signed  by  A.  &  N. 
Upon   receipt  thereof   plaintiffs' 
correepondents  delivered  up  the 
bills  of  hiding  to  C.  <&  Co.,  who 
sold  the  com,  misapplied  the  pro- 
ceeds, and  thereafter  failed.    In 
an  action  upon  the  bills  oS    ex- 
change, hdd,  that  it  was  to  be  in- 
ferred that  plaintiffs'  correspond- 
ents were  not  satisfied  with  the 
acceptances;   that   the  acceptors 
could,  within  the  terms  oi   the 
agreement,  make  the  acceptances 
satisf  actoiy  in  any  of  the  usual 
modes,  of  which  it  appeared  that 
the  giving  of  such  undertakings 
was  one;    that  the  indorsements 
upon   the    backs    thereof    were 
equivalent  to  requests  on  the  part 


of  A.  &  N.,  plaintiffs'  conetfpoad" 
ents»  to  deliver  the  bills  of  lading 
to  C.  &  Co.  upon  receipt  af  the 
undertakings;  that  C.  &  Co.  were 
the  l»rokera  of  A.  &  N.,  aod  a  de- 
livery of  the  bills  of  lading  to  the 
former  was  in  effect  a  delivery  to 
the  latter,  and  that  defendanta 
were  liable.    Magaun  v.  JSindair. 

7.  It  9eems,  the  general  rule  that 
an  indorser  of  a  promissory  note 
contracts  that  the  instrument  itself 
and  the  antecedent  signatures  are 

genuine  does  not  apply  where  the 
older  has  procured  an  indorse- 
ment upon  a  forged  note  witlt 
knowledge  of  Ihe  forgery  and 
upon  a  represent-ation  to  the  in- 
dorser that  it  was  genuine,  or 
where  the  header  received  the 
note  after  maturity  and  without 
consideration  from  one  who  bo 
procured  the  indorsenkent.  Ihir- 
ner  V.  KeUer,  66 

8.  G.  having  failed  in  the  butcher- 
ing business,  his  bnither  H. 
bou^t  out  the  businesi),  and  au- 
thorized G.  to  carry  it  on  in  his 
name.  H.  told  £.,  of  whom  6. 
had  been  in  the  habit  of  pur- 
chasing cattle  for  the  business, 
that,  as  he  was  carrying  on  the 
business,  he  would  be  responsible 
for  all  cattle  sold  to  G.  It  was 
necessar]^  and  had  been  custom- 
ary to  give  notes  for  cattle  pur- 
cliased.  G.  signed  the  name  of 
H.  to  notes  eiven  to  E.  for  cattle, 
which  defendant  K.  indorsed  upon 
the  representation  of  £.  that  H. 
had  signed  them.  Defendant 
knew  the  facts  as  to  method  of 
conducting  the  business,,  and  had 
indorsed  a  large  number  of  notes 
signed  in  the  same  way.  In  an 
action  upon  the  notes,  Tidd,  that 
the  facts  authoriied  an  inference 
that  G.  had  authority  to  sign  notes 
in  the  name  of  H. » and  sa  justified 
a  finding  that  the  notes  were  made 
byH.  HL 

0.  Defendant  having  given  evidence 
tending  to  diow  tmit  E.  induced 
G.  to  sign  the  name  of  H.  to  the 
note,  knowing  that  G.  had  no 
authority,  and  after  authority  was 
sought  to  be  proved  by  the  cir- 
cumstances above  stated,  R»aa  a 
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witness  for  plaintiff,  was  allowed 
to  testify,  under  objection  and  ex- 
ception, tliat  at  the  time  G.  signed 
he  supposed  and  believed  that  G. 
had  authority  so  to  sign.  ffM, 
no  error.  Id. 

10.  Also,  that  it  was  competent  to 
prove  that  E.  gave  credit  to  H. 
after  the  conversation  with  him 
above  stated.  Id. 

11.  Plaintiff   and   B.  were  copart- 
ners, the  latter  being  the  manag- 
ing partner  which  was  known  to 
deiendant,  he   having  done  con- 
siderable business  with  the  firm. 
B.  negotiated  a  loan  for.  his  indi- 
vidual benefit  from  one  C.  to  be 
made   upon  a  satisfactory  note. 
He  drew  a  note  for  the  amount,  to 
which  he  signed  the  firm  name, 
and  defendant,    at   his   request, 
signed  as  surety,  supposing  it  to 
be  for  the  benefit   of   the  firm. 
0.  objected  to  the  note  because  it 
was  signed  in  the  firm  name  and 
requested  one  signed  by  the  mem- 
bers Individually.    A  new  note 
was  drawn  signed  by  B.,  and  by 
plaintiff  without  addmg  the  word 
"  surety  "  to  his  name,  and  then 
by  defendant.    Plaintiff  did  not 
know  of  the  making  of  the  first 
note   until  the   second  note  was 
presented  to   him  for  signature, 
when  he  was  informed  of  it  and 
was  told  the  reason  of  the  change, 
and  that  defendant  would  sign 
the  second   note.     In  an  action 
to  enforce  contribution,  Jidd,  that 
plaintiff,    although    having    no 
afSrmative  knowledge,  was  bound 
to  presume  ignorance  on  the  part 
of  defendant  of  the  character  of 
the  first  note  from  its  form  and 
the  manner    of  signing  it,    and 
also  to  presume  that  B.  would 
inform  him,  when  he  was  applied 
to  for  his  signature  to  the  second 
note,  of  the  reason  why  a  change 
was  desired;   that   he   impliedly 
authorized  B.  to  continue  the  de- 
ception by  not  requesting  him  to 
inform  defendant  of  the  cnaracter 
of  the  loan  or  afllxing  "  surety  "  to 
his  name;   and  that,    therefore, 

glaintiff  knowing  facts  charging 
im  with  knowl^ge  that  defend- 
ant signed,  and  intended  to  sign, 
as  surety  for  him,  and  by  silence 
and  implied  authority  having  con- 1 


tributed  to  induce  him  to  again 
sign  in   the  same  character,  he 
was  not  entitled  to  contribution 
WdlB  V.  Jmier.  255 

12.  Where,  after  the  maturity  c<  a 
promissory  note  held  by  a  bauk, 
and  due  protest  and  notice  thereof, 
the  maker  makes  a  general  deposit 
in  the  bank  of  an  amount  suffi- 
cient to  pay  the  note,  this  does  not 
of  itself,  as  between  the  bank  and 
an  indorser,  operate  as  a  payment. 
In  the  absence  of  any  express 
agreement  or  directions,  it  is 
optional  with  the  bank  whether 
or  not  to  apply  the  money  in  pay- 
ment; it  is  under  no  legal  obliga- 
tion so  to  do.    I{at.  Bk.  v.  Smith. 

271 

12.  The  delivery  by  a  debtor  to  a 
creditor  of  a  promissory  note  of  a 
third  person,  as  collateral  security 
for,  or  as  conditional  payment,  in 
part,  of  his  debt,  is  equally  an 
acknowledgment  of  liability  for 
the  whole  debt,  as  would  be  an 
absolute  payment,  and  is  equally 
effectual  to  suspend  the  operation 
of  the  statute  of  limitationB.  BmUh 
y.  Ryan,  852 

18.  It  is,  however,  only  evidence  of 
an  acknowled^ent  and  promise 
to  pay  at  the  time  of  the  delivery 
of  the  note,  not  at  the  time  of  its 
maturity  or  when  it  is  paid  by  the 
maker;  the  latter  is  not  consti- 
tuted agent  of  the  debtor  to  icnew 
the  promise  by  payment,  whether 
made  at  maturity  or  afterwards, 
and  the  statute  begins  to  run  from 
the  time  of  the  delivery.  /d 

14  In  an  action  by  an  indorser  of  a 
promissory  note,  who  has  paid  the 
same,  against  a  prior  indorser,  it 
is   competent   for  defendant   to 

Srove  by  parol  that  all  the  in- 
orsers  were  accommodation  in- 
dorsers,  and  by  agreement  they 
were,  as  between  Uiemselves,  co- 
sureties.   Efuteriy  v.  Ba/rher.    488 

15.  In  such  an  action  it  appeared 
that  the  holder  of  the  note  sued 
the  note  and  collected  it  of  the 
subsequent  indorser,  at  the  re. 
quest  of,  and  under  an  arrange 
ment  with,  the  prior  indorser 
who    thereupon    gave    security 
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Beld,  that  this  did  not  estop  the 
latter  from  setting  up  the  agree- 
ment between  the  Indorsers.     Id. 

16.  Evidence  was  given  tending  to 
show  that  the  agreement  was  made 
in  reference  to  a  prior  note  whicl^ 
had  been  renewed  from  time  to 
time  until  the  note  in  question  was 
given.  The  court  charged,  in  suV 
stance,  that  if  this  was  so,  and  if 
the  last  note  was  signed  with  the 
arrangement  resting  upon  the 
minds  of  the  indorsers,  the  Jury 
would  have  no  doubt  in  coming  to 
the  conclusion  that  the  agreement 
attached  to  the  last  note.  Hfld, 
no  error.  Id. 

17.  There  were  four  indorsers,  be- 
tween whom  the  agreement  was 
made.  Two  were  not  parties.  It 
was  proved  that  they  were  insolv- 
ent, and  plaintiff  recovered  Judg- 
ment for  half  the  note.  Ssld 
(Ghttsch,  Oh.  J.,  dissenting),  that 
the  action  being  one  of  law  against 
one  of  the  co-sureties,  plaintiff 
was  onlv  entitled  to  recover  de- 
fendant s  proportion,  to  wit:  one- 
fourth  of  the  debt;  that  in  order 
to  make  defendant  liable  for  the 
one-half  because  of  the  insolv- 
ency of  the  others,  an  action  in 
equity  against  all  should  have 
been  brought;  also,  that  the  plead- 
ings could  not  be  changed  to  con- 
form to  the  facts,  as  the  proper 
parties  were  not  before  the  court. 

Id. 
BILL  OF  LADIKO. 

Securing  biUofesoehange,  ^eei 

4lf  delivery  of  . 
See  Moffoun  v.  Bindair,  80. 


BONA  FIDE  HOLDER 

1.  Interest  coupons  to  railroad  bonds, 
payable  to  bearer  at  a  specified 
time  and  place,  are  negotiable 
promises  for  the  payment  of 
money,  and  are  subject  to  the 
same  rules  as  other  negotiable  in- 
struments. They  are  transferable 
by  delivery,  although  detached 
from  the  bonds,  and  a  purchaser, 
in  good  faith  before  maturity,  from 
one  who  has  stolen  them,  acquires 
ft  valid  tltl&    JBMTtemy.  Nat,  Bk. 

14 


d.  Such  instruments  are  entitled  to 
days  of  grace;  and  one  purchas- 
ing after  the  expiration  of  the 
time  of  payment  «i)ecifled,  but  be- 
fore  the  expiration  of  the  days  of 
grace,  is  a  purchaser  before  matu 
rity.  Id. 

8.  Where,  however,  interest  coupons 
or  warrants  to  such  bonds  are  not 
made  payable  to  bearer  or  order, 
they  are  not  negotiable  when  separ 
rated  from  the  bonds,  althoug^h 
the  latter  are  themselves  negoti- 
able, and  a  purchaser  of  tuese 
detached  instruments  takes  them, 
subject  to  all  defects  in  the  title 
of  his  transferrer;  and  therefore 
subject  to  the  claims  of  the  true 
owner  in  case  they  have  been 
stolen.  Id. 

4.  One  who,  either  with  or  without 
notice  of  a  prior  unrecorded  mort- 
gage, takes  a  mortgage  or  con- 
veyance of  land  as  security  for 
an  existing  debt,  without  giving 
up  anv  securitv  or  divesting  him- 
self of  any  right,  or  doing  any  act 
to  his  own  prejudice,  on  the  faiUi 
of  the  title,  is  not  a  boTia  fide  pur- 
chaser for  value  within  the  mean- 
ing of  the  recording  act  (1  R  8. 
75o,  g  1),  and  as  against  him  the 
prior  mortgage  is  valid.  DeLcMceff 
T.  Steams.  157 

5.  An  assignee,  for  value,  of  the  sub- 
sequent mortgage,  or  grantee  for 
value,  claiming  under  the  subse- 
quent deed,  stands  in  no  better 
position  than  the  mortgagee  or 
original  grantee.  Id. 

0.  In  March,  1866,  plaintiffs  obtained 
Judgment  by  default  against  C.» 
and  levied  upon  his  interest  in  a 
stock  of  gooas  of  a  copartnership 
of  which  he  was  a  member;  by 
stipulation  the  judgment  was 
opened,  and  0.  allowed  to  eome 
in  and  defend,  all  proceedings  on 
the  execution  to  be  suspended 
"until  otherwise  ordered;'*  direc- 
tions to  that  effect  were  given  to 
the  sheriff,  and  the  firm  continued 
its  business  without  interference. 
O.  died  in  July  1867;  his  adminis- 
trators had  an  accounting  and  set- 
tlement with  the  surviving  part- 
ners, who  did  not  know  oi  the 
levy,  and  C.'s  interest  In  the  iirn: 
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VfSB,  for  a  good  coniddaradon, 
tranisferred  by  the  admiidatrators 
toW.,  one  of  the  surrivors.  The 
administratorB  were  substituted  as 
defendants  in  C.'s  place  in  said 
action.  In  March,  1868,  judgment 
was  perfected  therein  in  favor  of 
plaintiff,  whereupon  the  sheriff, 
by  direction  of  plaintiff's  attorney, 
sold  the  interest  of  C.  in  the  part- 
nership assets,  and  plaintiff  be- 
came the  purchaser.  In  an  action 
brought  by  him  against  the  surviv- 
insf  partners  for  an  accounting, 
Tidi,  that  the  execution  had,  by 
the  conduct  of  the  plaintiff,  and 
the  delay  of  the  sheriff  under  his 
directions,  become  dormant  as 
against  bona  fide  purchasers,  in 
which  position  W.  stood;  and  that 
the  settlement  and  transfer  made 
by  C.'s  administrators  were  con- 
clusive upon  plaintiif.  Sage  v. 
Woodin,  578 

WJien  owner  of  properly,  who 

hm  authorized  delivery  of  toarehouse 
receipt^  is  estopped  from  claiming  tide 
as  against  bona  fide  holder. 

See  Voorhis  v.  Ohnstead,  118. 


BONDS. 

1.  The  sureties  upon  the  bond  of  a 
public  officer  are  liable  thereon 
only  for  the  defaults  of  their  prin- 
cipal committed  after  the  com- 
mencement of  the  term  of  office 
for  which  they  became  his  sure- 
ties. Although  their  principal 
held  the  office  during  a  preceding 
term,  they  are  not  liable  for  a  de- 
falcation which  then  occurred. 
Bissea  V.  Sainton,  55 

8.  In  such  case  those  who  were 
Bureties  for  the  officer  for  the 
prior  term  must  be  looked  to.    Id, 

8L  In  an  action  upon  a  bond  of  an 
officer,  his  official  reports  are  not 
conclusive  as  against  his  sureties, 
but  mere  admissions  of  the  prin- 
cipal, subject  to  explanation.    Id. 

4k  Accordingly,  held,  that  the  official 
reports  of  railroad  commissioners 
charging  themselves  with  a  cer- 
tain fund  were  not  conclusive 
•gainst  their  sureties  in  an  action 
upon  their  bond,  that  the  com- 


missioners then  had  the  fund  on 
hand;  and,  it  appearing  that  the 
fund  had  in  fact  been  received 
and  converted  by  one  of  their 
number  during  a  prior  term,  that 
the  sureties  were  not  liable.       Jd 

5.  So,  also,  hdd,  that  statements 
made  by  the  principals  upon  ap- 
plying for  a  reappointment  were 
not  conclusive  against  the  sureties. 

Id. 

0.  The  said  commissioners  were  ap- 
pointed under  the  act  of  1856 
(chap.  64,  Laws  of  1856)  author- 
izing subscriptions  by  towns  to 
the  stock  of  the  A  andS.  R.  R.  Co. 
By  the  act  of  1867  (chap.  747,  Laws 
of  1867),  amendatory  of  said  act, 
each  town  commissioner  is  re- 
quired to  account  annually  for 
moneys  coming  into  his  hands, 
"  with  the  interest  thereon,  pro- 
vided such  moneys  have  been 
used  or  loaned  by  him."  Held, 
that  this  provision  did  not  author- 
ize a  commissioner  to  use  the 
funds  in  his  hands  in  his  individ- 
ual business ;  and  that,  in  case 
he  did  so  and  failed  to  restore 
them,  it  was  a  conversion  of  the 
funds  and  a  defalcation.  Id. 


7.  Plaintiff's  complaint  contained 
two  counts;  the  first  alleged  the 
making  and  delivery  by  defend- 
ants or  their  bond  conditioned  to 
pay  B.  and  Y.  $5,000,  and  an 
assignment,  for  value,  by  the  ob- 
ligees to  plaintiff;  the  second 
aUeged  that  defendants  cove- 
nanted, under  their  hands  and 
seals,  to  pay  B.  and  T.  $4,000,  who 
assignea  the  covenant,  for  value, 
to  pmintiff .  It  appeared  that  de- 
fendants and  B.  and  Y.  were 
stockholders  in  a  company,  and 
agreed  with  plaintiff  for  a  loan  to 
the  company  of  $4,000,  to  be 
secured  by  a  mortgage  of  its 
real  estate,  and  by  the  bond  of 
defendants,  under  which  agree- 
ment the  bond  described  in  com- 
plaint was  given.  Held,  that  it 
was  not  necessary  to  aver  the 
facts  under  which  the  bond  was 
given,  and  that  the  evidence  es- 
tablished the  causes  of  action  set 
forth  in  the  complaint.  Brown 
Y.  Champikm,,  dl4 
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8.  The  contract  was  claimed  to  be 
usurious;  first,  because  the  bond 
was  conditioned  to  paj  $5,000, 
when  but  |4,000  was  loaned; 
second,  that  for  $2,000  of  the 
loan  plaintiff  gave  his  notes  for 
twenty  and  thirty  days,  without 
interest  In  the  assignment  of 
the  bond  it  was  stated  that  it 
was  to  secure  the  payment  of 
$4,000,  and  it  was  intended  and 
treated  by  the  parties  as  a  security 
for  that  sum  only.  The  giving 
of  the  notes  was  not  found  to 
have  been  done  with  intent  to 
secure  more  than  lawful  interest 
Held,  that,  for  the  purpose  of 
sustaining  the  Judgment,  a  finding 
that  there  was  no  such  intent 
might  be  implied,  and  that  the 
circumstances  did  not  constitute 
usury  in  law.  Id. 

9.  It  appeared  that  defendants  re- 
fused to  consent  to  the  delivery 
of  the  bond  to  the  plaintiff  un- 
less B.  and  Y.  would  agree  to  be- 
come equally  liable  with  them  for 
the  payment  of  the  monev  loaned. 
B.  and  Y.  therefore  inaorsed  on 
the  bond  the  following:  ''For 
v^ue  received,  we  become  jointly 
liable,  in  all  respects,  with  the 
original  makers  of  the  within 
bond."  This  was  not  imder  seal. 
Plaintiff  had  no  connection  with 
or  knowledge  of  this  transaction. 
Defendants  claimed  a  defect  of 
parties,  in  that  B.  and  Y.  were 
not  made  parties.  Hdd,  unten- 
able; that  the  form  of  the  under- 
taking signed  by  B.  and  Y.  was 
not  apt  and  proper  to  consti- 
tute them  joint  obligees;  that  the 
fair  inference  therefrom  was,  that 
it  was  simply  to  secure  to  defend- 
ants the  right  of  contribution 
against  B.  and  Y. ;  that,  if  plain- 
tiff could  maintain  an  action 
thereon,  the  instrument  must  be 
treated  as  a  guarantee.  Id, 

10.  Defendants  offered  to  show  on 
trial,  by  B.  and  Y.,  that  they  in- 
tended, by  signing  the  indorse- 
ment, to  adopt  the  seals  of  the 
obligors ;  this  was  objected  to, 
and  objection  sustained.  EM, 
no  error  ;  that  the  intent  was  im- 
material, as  the  question  whether 
ihey  did  adopt  the  seals  depended 


upon  what  they  did  and  said,  not 
what  they  intended.  Id, 

11.  In  an  action  against  sureties 
upon  a  bond  given  oy  an  agent  for 
the  faithful  performance  of  his 
duties,  the  surrounding  circum- 
stances and  the  situation  of  the 
parties,  at  the  time  of  its  execu- 
tion, may  be  considered  in  con- 
struing its  terms,  in  case  of  ambi  * 
guity  werein.  W.  if.  T.  L,  Iiu.  Co. 
V.  auntan,  838 

12.  It  is  no  defence  to  an  action 
upon  such  bond  that  the  sureties 
were  ignorant  as  to  the  extent  of 
the  obligation  assumed,  or  were 
misled  by  the  principal  in  refer- 
ence thereto,  in  the  absence  of 
proof  that  the  obligee  was  a  party 
to  the  fraud;  it  is  not  the  duty  of 
the  obligee  to  seek  out  the  sureties 
and  explain  to  them  the  nature 
and  extent  of  their  obligation,  but 
it  is  for  the  sureties  to  ascertain 
for  themselves.  Id, 

18.  Defendant  De  W.  W.  0. ,  as  prin- 
cipal, and  the  other  defendants,  as 
sureties,  executed  a  bond  to  plain- 
tiff reciting  the  appointment  of 
De  W.  W.  C.  as  agent  for  ])laintiff 
"for  the  purpose  of  procuring 
apDlications  for  life  insurance 
and  collecting  premiums  thereon. " 
Plaintiff  and  De  W.  W.  C.  had 
entered  into  two  contracts,  the 
first  appointing  the  latter  as  gen- 
eral agent  to  procure  applications 
for,  and  to  effect  all  kinds  of,  in- 
surance authorized  by  plaintiff, 
he  to  retain  a  certain  per  centage 
and  to  account  for,  and  pay  over, 
the  residue ;  by  the  second,  De 
W.  W.  C.  agreea  to  collect  renew- 
al premiums  on  policies  issued 
through  a  former  general  agent, 
he  to  receive  a  per  centage,  but 
to  apply  the  same  toward  the 
purchase  of  the  renewals  until 
he  had  paid  $1,000,  when  the 
said  renewals  were  to  be  assi^ed 
to  him  and  he  to  be  entitled 
thereafter  to  retain  the  per  cent- 
age.  The  former  contract  was 
shown  to  the  sureties  when  they 
executed  the  bond ;  it  did  not 
appear  that  they  saw  or  knew  of 
the  latter.  In  an  action  upon  the 
bond,  held,  that  it  embraced  within 
its  terms  the  premiums  collected 
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under  both  contracts,  and  that  it 
was  immaterial  that  defendants 
had  no  knowledge  as  to  the  sec- 
ond. Id. 

m 

Interest  eowpoTU  </  raUffwid 

Umds,  when  negoticMe  intitrumenU. 

866  JEverUon  v.  Ifat.  Bk,  ofM,,  14. 

Cf    munieipal     corporations 

issued  to  pay  for  raiiroad  stock,  vaUd- 
i(y  of. 

See  WSUams  y.  Town  ofD.,  129. 


BROKERS. 

1.  PlaLntiffs  discounted  certain  bills 
of  exchansre  drawn  hj  defendants 
upon  A.  &  N.,  of  Liverpool,  se- 
cured by  bills  of  lading  of  ship- 
ments of  com  consigned  to  A.  & 
K.  imder  an  agreement  that  if  the 
bills  of  exchange  were  accepted 
by  the  drawees,  and  the  accept- 
ances were  satisfactory  to  plain- 
tiffs' correspondents,  the  bills  of 
lading  were  to  be  delivered  up  to 
the  consignees.  If  the  bills  of 
exchange  were  not  accepted,  or  if 
the  acceptances  were  not  satis- 
factory, said  correspondents  were 
authorized  to  place  the  com  in  the 
hands  of  brokers,  to  be  selected 
by  them,  for  sale,  the  proceeds  to 
be  applied  to  pay  the  bills  of  ex- 
change. The  consignees,  after  the 
arrival  of  the  com,  and  before 
the  maturity  of  the  said  bills,  had 
contracted  for  its  sale  through  C. 
&  Co.,  brokers.  When  the  bills 
reached  Liverpool  they  were  pre- 
sented and  ^cepted,  plaintiJQ^s' 
correspondents,  however,  retain- 
ing the  bills  of  lading.  The  con- 
signees procured  and  filled  out 
blanks  lor  imdertakings,  which 
were  signed  by  C.  &  Co. ,  oy  which, 
in  substance,  they  agreed  to  hold 
the  bills  of  lading  and  the  com  in 
trust  to  secure  the  payment  of  the 
bills  of  exchange,  and  to  apply 
the  proceeds  for  that  purpose. 
Each  of  these  undertakings  were 
indorsed ''  The  within  engagement 
signed  at  our  request,"  which  was 
signed  by  A.  &  r^.  Upon  receipt 
thereof,  plaintiffs'  correspondents 
deliverea  up  the  bills  of  lading  to 
0.  &  Co.,  who  sold  the  com,  mis- 
applied the  proceeds,  and  there- 
after failed.  In  an  action  upon 
the  bills  of  exchange,  hM,  that  it 


was  to  be  inferred  that  plamdfls' 
correspondents  were  not  satisfied 
with  the  acceptances;  that  the  ac- 
ceptors could,  within  the  terms  of 
the  agreement,  make  the  accept 
ances  satisfactoiy  in  any  of  the 
usual  modes,  of  which  it  appeareo 
that  the  giving  of  such  undertak- 
ing was  one;  that  the  indorsements 
upon  the  backs  thereof  were  equiv- 
alent to  requests  on  the  part  of  A. 
&  N.,  plaintiffs'  correspondents, 
to  deliver  the  bills  of  lading  to 
C.  &  Co.  upon  receipt  of  the  un- 
dertakings; that  C.  &  Co.  were  the 
brokers  of  A  <&  N.,  and  a  deliv- 
ery of  the  bills  of  lading  to  the 
former  was  in  effect  a  delivery  to 
the  latter;  and  that  defendants 
were  liable.    Magoun  v.  Sinclair, 

80 
See  IStock  BBOESBa 

BUILDING  CONTRACTS. 

1.  By  the  terms  of  a  building  con- 
tract between  defendant,  owner, 
and  B.,  contractor,  it  was  pro- 
vided that  if,  during  the  progress 
of  the  work,  the  contractor  re- 
fused or  neglected  to  supply  suffi- 
cient materials  or  worlanen,  de- 
fendant, after  three  days'  notice, 
might  provide  them  to  finish  the 
work,  and  deduct  the  expense 
from  the  amount  of  the  contract. 
Defendant/  on  the  default  of  B., 
gave  the  three  days'  notice,  and 
thereafter  expended,  in  labor  and 
material,  to  complete  the  work,  a 
sum  which,  with  the  amount  paid 
B.,  was  $778.90  less  than  the  con- 
tract-price. In  an  action  to  fore- 
close a  mechanic's  lien  for  mater- 
ials for  the  building  sold  B.,  Md, 
that  defendant,  by  electing  to  go 
on  under  said  clause  in  tne  con- 
tract, waived  the  right  to  insist 
upon  a  forfeiture,  andthat  plaintiff 
was  entitled  to  Judgment  for  the 
balance  unpaid.  Murphy  v.  Budc- 
man,  297 

Where  parties  aUempUng  to 

settle  under,  misunderstand  each  other, 
effect  of. 

See  BJaier  y.  Emberson  (Mem.),  615. 

BURDEN  OF  PROOF. 

1.  In  an  action  aj^^inst  a  sheriff  for 
falsely   returning    an    executloc 
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nttUa  bona,  the  burden  is  upon 
pliintifl  to  show  that  there  was 
property  upon  which  defendant, 
by  the  exercise  of  proper  diligence, 
could  haye  leyied,  not  upon  de- 
fendant to  show  that  he  oould  And 
none.     WaUcm  ▼.  Brennan,      021 

CA2JCELLA.TI0N  OK  WRITTEN 
INSTRUMENT. 

—  When  insurance  company  au- 
ihtnited  to  eancelpoH^» 

SeeLL.  and  T.Co.y.F.  F.  L  and 
T.  Co.,  119. 

CATSKILL  (VILLAGK  OF.) 
Provinons   of  charter  ae  to 


taxation  construed;  and  when  title  to 
lands  sought  to  he  taken  under,  for 
street  purposes^  f)eets. 
See  Dodge  v.  ViUage  of  0,    (Mem.), 

64a 

CASES  REVERSED,  DISTIN- 
GUISHED, LIMITED,  OVER- 
RULED AND  DISAPPROVED. 

Fis^emrsL  Tweedy, LisemnhiiMIi. 
Y.p  559),  distinguished.  Bsopie  ex 
reL  Woolfy.  Jacobs,  10 

Becky.  East  BioerForriCh.  (^noht, 
82),  distinguished.  IMinson  r,  Jy. 
T.  aandKRRROo.  18 

Brown  ▼.  Jf.  F.  a  JZL  &  6b.  (8d  N. 
Y.,  697),  limited.  BMnsony.ir, 
aandKRRROo.  14 

MIeertson  t.  19a/L  Bank  ef  Newport 
(4  Hun,  603),  reversed.  Seertson 
y^NoL  Bank  ef  Newport.  14 

MUers t.  F.  andO. B,  B,  Cb.(48Me., 

29d),  disapproYed.     B9ertson  ▼. 

Nat  Bank  of  Newport  18 

Jackson  t.  T.  and  0.  R  R  (h,  (48 
Me.,  147),  disapproved.  Bporimm 
V.  Nai,  Bank  of  Newport  18 

8m4ih  V.  Ota/rk  Oo.  (54  Mo.,  68),  dis- 
tingnished  and  Unaited.  Emison 
V.  Nat  Bank  of  Newport  91 

McCoy  V.  Wash.  Co.  (a WaL  Jr.,  881), 
distinguished  and  limited.  Eoert- 
son  V.  Nat  Bank  of  Newport     21 


BkMey  v.  CbU0r(15  N.  T.,  617), 
distlBguisbBd  andlfattited.  iS^ 
ftmv.  BuBiousL  40 

ffoweay,  NSOs  (66  N.  Y.,  2d6),  dis- 
tinguished.   tiMNMm  V.  anOmiii. 

4C 

JTAiivto*  V.  Chasnbers  (4  Hun,  7fl), 
modifledaa  to  easts.  Tkitrberr, 
Chambers.  48 

A^rfo*  V.  Com,  Ins,  Co.  (11  J.  R, 
14),  distinguished.  Sauter  y.N.T, 
C.andK  RR  Co,  68 

Xtfb^  V.  Janson  (18  East,  656),  dis- 
tingulahed.  8auter  v.  iF.  K  (7. 
andRRRROo,  63 

H^^  V.  iT.  F  a  fi.  J2L  Cb.  (58 
Barb.,  413),  distinguished.  Oould 
y.  Booth,  65 

Mbran  v.  lfb(7fearM  (68  Barb.,  186), 
distinguished.  <?(mZ(f  v.  Booth,  65 

££08  V.  Mdnlp  <B  Hun,  493),  reversed. 
Bice  V.  Mamif, 


Jackson  v.  Fan  ToOm^fvA  (8  Cow., 
860),  distinguished.  JM  Lonely, 
Steams,  161 

.Tbrf  V.  Burek  (5  Den.,  187),  distin- 
guished.    DeLaneey  v.  Steams. 

161 

Gowley  v.  CampM7  (6  Hun,  218,)  re- 
versed.   G'oimSgyv.  GsmpMl  160 

Smm  v.  J\^  r.  (7.  and  K  R  R  R 
do,  (4  Hun,  769),  reversed.  Sng 
y.  N,  T,  Cand  RR  RR  Co. 

181 

Coughiry  v.  G%}te  TTooSm  Cb.  (56  N. 
Y.,  124),  disti^;ulshed.  Kingy, 
N,  T,  C.andRRRR  Co.   187 

AJlexandor  v.  .B^niMtf  (SO  N.  Y.,  204), 
distiaguisbfld.  Anderson  y.  SeiRy, 

191 

Marston  ▼.  Aom^  (4  Hun,  153),  re- 
versed.   JfonD^fi  V.  Sweet. 


Sttxton  ▼.  2Xn^  (67  Barb.,  84),  dis- 
tingnlahwl,  Mirshny.Sweet  212 


Atfl(tei»  ▼.  Affimn  (4  Hon,  198),  re-   Ji^vm  v.  DM  (84  N.  Y.,  807),  distin- 
versed.    StdUwny.  SuSiwsn.    871     goishad.  Wkesierr.BeynMs,  9SS 
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JMe  49  rd,  FncXet  ▼.  Bu9U  (46  K. 
Y.,  56),  cUBtinguiBhecL  Frigid  t. 
Flanagan,  248 

ITiniim  t.  Ooom{%  N.  Y..48),  diB- 
tinguifihed.     mSU  y.  JfiZZdr.     208 

JfonA  ▼.  BuuOK^  Lanfl.,  840),  oyer- 
fuled.    JforiA  v.  .fiuMcOL         268 

6^tt2idb  y.  Wwrd  (5  Halst.,  87%  dUtin- 
guiahed.    JfortA  y.  JSuM^a.      292 

Gardiner  y.  Jfi^M  (25  Me^  140V  dis- 
tingaiahed.    Marthy.RusielL  202 

DooUn  y.  ITord  (6  J.  R,  194).  distin- 
guished.   ifortfA  y.  Bu9aM.     292 

^AsAdftm  y.  JfoZ7M  (48  N.  T.«  146), 
disttDgoished.    Jkanh  y.  JBuMta. 

292 


Eaoh&r  y.  Ton  Dmoo^  (4  Dea., 
difltinguished.    Marik  y.  jfiusMff. 

298 

QUm^km,  y.  vl/Zm  (5  Dok,.  484),  dis- 
tinguished. Jlar«4  y,  JBmm2Z.  298 

OlOffiin  y.  LanMrn  (6  Hun,  26>,  re- 
Tened.    C^/lH»y.  XmJMn.    801 

Bm&Oiy. N.  TO.RR  Oi>.  m  N. 
Y..  222),  distinguished.  Blair  r. 
Brie  B,  Oo,  816 

Am00  y.  jr.  T.O,RB.OQ.m  N. 
Y.,  442),  distinguished,  SUuty. 
Brie  B  Co.  817 

PnfdAtff  y.  N.T.aRBCh,  (4»N. 
Y.,  268X  dlstingfitoffd.  J^&iA^  y. 
Brie  R  Co,  817 

BtvMonY.  W.  T.  0,RR  Q».  (88 N. 
Y.,  888),  distinguished.  BMty. 
Brie  R  Co.  817 

.BI(mZm0  y.  .B^Tifim  (14  Barb.«  128), 
distinguished.  TTm^L  JVI  T,  Z 
Jtm.  Cb.  y.  CUnton,  882 

^EmcforMm y. Mofrtii^X  Barb.2297), 
distinguished.  1^  if.  r.  X. 
Jm;  6b.  y.  CUnUm.  882 

lFSb9»  y.  ia2iMm£i_(6  Laos.,  184), 
diftingiiished.  TF«i&  if.  T.  L 
Jm,  Cb.  y.  OUnUm,  882 


AMiey  y.  Clarke  a  Boew^  94),  dis- 
tinguished. TTMt  mt.  lu  Bk$, 
Co.  y.  Ctfn(o».  882 

Grant  Y.  Smith  {4&1H.  Y.,98)^  distin- 
guished. Tr<Mt  2ir.  Y.  L.  Ins.  Co. 
y.  CUnton.  888 

TTAi^ppfe  y.  Bktckington  (97  Mass. 
476),  distinguished.  iSfmO&y.i^r'M' 

867 

In  re  Second  Ave,  M,  B.  Chvrth  (5 
Hun,  442),  reyersed.  In  re  See- 
md  Ave.  M.  K  Church.  895 

il^  Bank  of  Watertown  y.  London 
(45  N.  Y.^  440),  distinguished. 
Central  Ci^&vge.  Banky.  Walker. 

429 

BradlQf  y.  JIM.  B.  L,  Ine.  Co,  (45 
K  Y.,  422),  distinguished..  Sto- 
der  y.  A  jP.  ^Mur.  Co.  454 

Ftfl^  y.  CImn.  Hut,  Ine,  Co,  (48  N. 
Y.,  84),  distinguished.  Shader  y. 
B,  P,  Aeeur.  Co,  445 

Betevee  y.  Pttrdy  (6  Hun,  46),  re- 
yersed.    Betevez  y.  Purdp.        446 

^^  y.  Gardner  (54  N.  Y.  d6(^,  dis- 
tinguished. Bstevee  y,  Purdp.  451 

Jbteneend r,  JV.  7;  C  and  ff.  RR 
B.  Co,  (56  K.  Y.  295),  distinguish- 
ed. BngUA  y.  X>.  and  Jf.  Canai 
Co,  458 

JFVMt  y.  JSToSr  (8  Blatch.,  201),  distin- 
guished.  IkWittY,  Blmira  NoNee 
2tfg,  Co,  468 

Murdoek  y.  G^jfwJ  (18  K  Y.,  28), 
distinguishea.  McBea  y,  Cend, 
JSfaL  Bank  tf  Troy,  497 

EiMawea  y.  BoMhoood  (6  Ezch.  [ W., 
H.  &  O.],  295),  distinguisned. 
McBm  y.  CSm(2.  .^at  Bomk  cf 
Troy.  498 

Fofibsry.  Sherman  (20  Wend.,  686), 
distinguished.  JTe^BM  y.  Cend. 
Nat,  Sank  of  Troy,  498 

YoMderpod  y.  FanuiSto  (10  Barbw, 
157),  distinguished.  JTclBm  y. 
CenO.  Nat  Sank  qf  Troy.        498 

JTcOiS  y.  San  Mut  Bu.  Co.^S.A 
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8.,  830),  reversed.    IfcCdU  v.  Sun 
Mut»  I'M.  Go,  505 

Fagnan  v.  Kmx  (8  J.  &  S.,  41),  re- 
versed.   Fannan  v.  Knoa^        525 

Ma/rth  V.  i)<7(^«  (4  Hun,  278),  re- 
versed.   Marih  v.  Dodge.         533 

in  fv  DeanmiUe  Ckmetery  Awn,  (5 
Hun,  482),  reversed,  m  re  Deana- 
mUe  Cemetery  Assn,  569 

Day  V.  Mayor,  etc.  (6  Hun,  92),  re- 
versed. Day  V.  Mayor,  ete.       592 

Pk^  v.  ffoUey  (4  Cow.,  146),  dis- 
tinguished.   Day  V.  Mayor,  etc, 

595 

iV0>p20  «r  rd7.  /Sevens  v.  i7a^  (7  Hun, 
89),  reversed.  Pe<^  ex  reL  Ste- 
aene  v.  Hayt,  606 

2>9toe{7i<v  V.  Mayor ^  etc.  (54  N.  Y., 
186),  distinguished.  DePuyster  v. 
Mwrphy,  622 


CAUSE  OP  ACTION. 

To  Mtaaide  judgment  for  fraud 

a$  against  infant  atfendamie. 

See  MeMurray  v.  McMurray,  175. 

Againet  municipal  corporation 

for  ir^riee  reeuUingfrom  overflow  of 
tmeer,  what  proofneeessary  to  tuetain. 

See  Smith  v.  The  Mayor,  295. 

Jfbr  construction  ofwHL 

See  Meher  v.  Banta,  468. 

J^  mortgagee  to  restrain  $dle 

if  fixtures. 

Bee  McBea  v.  0,  K.  Ek,,  489. 


CEMETERY  ASSOCIATION. 

1.  The  use  of  lands  for  the  pur- 
poses of  rural  cemetery  associa- 
tions, incorporated  under  the  gene- 
ral law  (chap.  183,  Laws  of  1847, 
as  amended  by  chap.  280,  Laws  of 
1852,  and  chap.  245,  Laws  of 
1874),  is  private,  not  public.  In 
re  D.  C,  Assn.  569 

2.  The  provision,  therefore,  of  the 
act  of  1878  (chap.  452,  Laws  of 
1878),  authorizing  the  taking  of 
lands  for  the  purposes  of  such 
an  association,  by  proceeding  in 


inmtum,  is  unconstitntional  and 
void.  IeL 


CHARTER  PARTY. 

1.  Plaintifls  chartered  defendant's 
brig  "for  a  voyage  from  New 
York  to  Nassau,  thence  to  Great 
Isaacs  and  back  to  Hampton 
Roads  for  orders  to  dischiuve  at 
either  Baltimore,  Philadelplua  or 
New  York."  PUintifls  to  furnish 
a  full  cargo,  "  or  sufficient  to 
ballast,  or  ballast  during  the 
voyage."  Plaintiffs  made  a  sub- 
charter  to  8.  for  a  voyage  from 
Great  Isaacs  to  Hampton  Roads 
for  orders,  etc.,  as  in  the  origi- 
nal charter,  S.  to  furnish  a  full 
car^  of  guano  at  Great  Isaacs. 
Plaintiffs  furnished  ouiwurd 
freight,  and  gave  the  captain  in- 
structions, as  soon  as  discharged, 
to  report  to  the  a^ent  of  8.,  at 
Nassau,  for  in8truction&  The  cap- 
tain so  reported,  but  there  not 
being  a  full  cargo  for  the  brig  at 
Great  Isaacs,  said  agent  offered 
to  furnish  a  cargo  at  Nassau 
direct  for  New  York.  The  cap- 
tain refused,  unless  paid  $400  in 
fold,  stating,  if  this  was  not  p^d, 
e  would  go  to  Great  Isaacs,  and 
thence  home  in  ballast  The 
agent  thereupon  entered  into  an 
agreement  Vith  the  captain  agree- 
ing to  pa^  the  $400,  in  addition 
to  the  original  charter,  for  non- 
fulfillment of  the  charter-party, 
the  brig  to  load  with  a  full  cargo 
for  New  York.  It  was  so  loaded 
and  returned ;  the  $400  was  paid, 
and  was  paid  over  by  the  captain 
to  defenaant.  Plaintiffs  paid  to 
defendant  the  whole  charter- 
money  stipulated,  and  received 
from  8.  the  charter-money  stipu- 
lated to  be  paid  by  the  subcharter. 
In  an  action  to  recover  the  $400, 
held,  that  as  it  was  not  received 
as  damages  to  plaintiffs  for  breach 
of  the  subcharter,  or  for  a  waiver 
of  any  of  their  rights,  but,  in 
consideration  of  a  deviation  in 
the  voyage  stipulated  by  the  origi- 
nal charter,  the  sum  was  received 
by  the  master,  not  as  agent  for 
plaintiffs,  but  for  the  owner, 
and  so  it  belonged  to  defend- 
ant; that  the  master  was  bound 
to  represent  the  interests  of  plain- 
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tiffs  only  in  respect  to  the  re- 
ceipt of  cargo,  etc.,  within  the 
terms  of  their  charter,  and, 
simply,  so  to  act  as  to  enable  him 
to  earn  the  subcharter-money, 
which  he  did;  he  was  not  bound 
to  perform  a  different  voyage  for 
plaintiffs'  benefit.  Mom  v.  Busted, 

689 


CHATTEL  MORTGAGE. 

Payment  or    tender  of  fees 

neceHeary  to  entitle  party  to  fling  of 

See  People  ex  rel,  v.  Ilayt  (Mem.), 
606. 


CODE  OP  PROCEDURE. 

§   11.    See  In  re  WMttleeey  v.  Ho- 

guet  858 

§  174.     See   Dinemore  v.    Adams. 

(Mem.)  618 

S§  208,  830.    See  Godfrey  v.  Moeer. 

250 
g  804.    See  Powers  y.  Groes  (Mem.) 

646 


COMMISSIONERS  (OP  HIGH- 
WAYS). 

Constructing  embankments,  not 

liable  for  injuries  to  adjoirdng  lands. 
See  Gould  v.  Booth,  62. 


COMmSSIONER  OP  JURORS 
(NEW  YORK  CITY). 

1.  The  office  of  commissioner  of  Jur- 
ors, created  by  the  act  of  1847,  "  in 
relation  to  iurors  of  the  city  of 
New  York  (chap.  495,  Laws  of 
1847),  was  not  made  thereby  dis- 
tinctively a  county  office,  nor  did 
the  commissioners  succeed  to  pow- 
ers theretofore  exercised  by  an  of- 
ficer of  the  countv  of  New  York. 
People  ex  rel,  Duruap,  162 

2.  Assuming,  however,  that  it  was  a 
county  omce,  it  was  a  new  office 
created  by  the  act;  the  legislature 
had  power  subsequently  to  change 
its  character  from  a  county  to  a 
city  office,  and  to  provide  for  a  dif- 
ferent mode  of  appointment.    Id, 

SiCKBLA  —  Vol.  XXL        85 


COMMISSIONERS  (RAILROAD). 

Sureties  on  bond  of  not  liable 

for  defalcation  during  prior  term,  and 
declarations  not  canelttsive  against 
sureties. 

See  BisseU  ▼.  Saxton,  52. 


COMMITMENT. 

Fbr  contempt,  validity  of. 

See  People  ex  rel.  v.  Jacobs,  & 


COMMON  CARRIER. 

The  fact  that  a  man  is  intoxicated 
does  not  alone  deprive  him  of  the 
right  to  ride  upon  a  railroad  car, 
nor  does  it  free  the  company  from 
its  duty  to  render  to  him,  as  a  pas- 
senger, due  care.  It  is  the  duty  of 
a  carrier  of  passengers  to  observe 
the  same  care  to  a  drunken  as  to  a 
sober  pajssenger.  MiUiman  v.  JVI 
r.  a  and  H.  B.  R  B.  Co,         642 


COMMON  SCHOOLS. 

The  system  of  audits  and  pay- 
ments of  accounts,  provided  by 
the  act  of  1873,  reorganizing  the 
government  of  the  city  of  New 
York  (chap.  835,  Laws  of  1873), 
applies  to  all  payments  from  the 
city  treasury,  including  payments 
from  school  moneys  upon  con- 
tracts of  the  board  of  education; 
the  system  provided  for  by  the  act 
of  1851,  in  relation  to  the  common 
schools  of  said  city  (chap.  886, 
Laws  of  1851),  also  remains  in 
force.    See  Dannat  v.  The  Mayor, 

585 

To  obtain  pa3nnent  upon  such  a 
contract,  therefore,  the  board  of 
education  must  give  its  draft  on 
the  city  chamberlain,  as  prescribed 
in  the  act  of  1851,  which  must  be 
delivered  by  the  payee  to  the  fi- 
nance department,  as  his  voucher, 
and  all  the  steps  to  final  payment 
must  be  taken,  as  are  required  of 
other  claims  against  the  city  treas- 
ury, by  the  act  of  1 873.  An  action 
can  only  be  sustained  against  the 
city  after  these  steps  have  been 
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taken,  and  only  in  case  of  default 
on  its  part  in  omitting  to  discharge 
some  duty  imposed  upon  it  by 
statute.  la, 

COMPLAIKT. 

See  Pleadings. 


cojViptroller's  deed. 

—  Title  acquired  under. 
See  Becker  v.  Howard^  5. 


CONSIDERATION. 

Payment  of  one  undisputed 

daim  no  condderdMon  for  agreement 
to  reHnquiitk  another  claim. 

See  ifiUer  v.  Coatee  {i/Lem.\  609. 


CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  act  of  1873. 
"to  reorganize  the  local  govern- 
ment of  the  city  of  New  York" 
(chap.  885,  Laws  of  1873),  vesting 
the  power  of  appointment  of  com- 
missioner of  jurors  in  the  mayor 
and  common  council,  which  made 
the  office  distinctively  a  city  one, 
whatever  liad  been  its  previous 
character,  is  embraced  in  the  sub- 
ject expressed  in  the  title  of  the 
act,  and  so  not  in  conflict  with 
section  16  of  article  3  of  the  State 
Constitution;  and  an  appointment 
to  the  office  in  accordance  with  the 
provisions  of  said  act  of  1873  is 
valid.  People  ex  rd,  v.  Durdap.  162. 


2.  The  legislature  has  authority  to 
confer  upon  the  Marine  Court  of 
the  city  of  New  York  whatever 
civil  or  criminal  jurisdiction  it 
deems  best,  subject  only  to  the 
restriction  that  its  character  as  a 
local  court  shall  be  preserved. 
(Const.,  art.  0,  §  19.)  Anderson  v. 
BdUy,  189 

8.  It  may  confer  jurisdiction  in  ac- 
tions of  assault  and  battery,  with- 
out limit  as  to  the  amount  of  the 
claim  or  recovery.  Id. 

4.  The  provision  of  the  Marine 
Court  act  of    1872  (§  3,  sub.  13, 


chap.  629,  Laws  of  1S72)  providing 
that  any  cottrt  of  record  in  the 
city  and  county  of  New  York  sliall 
have  power  to  send  any  action  of 
assault  and  battery,  etc.,  brooghl 
therein,  to  the  Marine  Court  lot 
trial,  and  giving  the  Marine  Court 
jurisdiction  of  such  action,  as 
comprehensive  as  that  of  the 
court  transferring  it,  although 
ineffectual  to  authorize  a  conmal- 
sory  transfer,  yet  may  have  effect 
where  the  parties  consent  thereto, 
and  the  act  may  be  read  as  if  this 
condition  were  inserted.  Id, 

5.  The  legislature  has  power  to  ccm- 
firm  an  irregular  election,  and  to 
ratify  title  of  citizen  to  office. 
I^opie  V.  Flanagan,  237 

6.  The  question  whether  the  use  for 
which  private  property  is  sought 
to  be  taken,  under  and  by  the 
exercise  of  the  right  of  eminent 
domain,  is  public  or  private,  is  a 
judicial  one,  to  be  determined  by 
the  courts;  the  grant  by  the  legis- 
lature of  the  right  to  take,  is  not 
conclusive  evidence  that  the  use 
is  a  public  one.  //*  re  D.  G. 
Aes'n.  569 

7.  The  use  of  lands  for  the  purposes 
of  rural  cemetery  associations,  in- 
corporated under  the  general  law 
(chap.  133,  Laws  of  1847,  as 
amended  by  chap.  280,  Laws  of 
1852,  and  chap.  245,  Laws  of  1874), 
is  private,  not  public.  Id^ 

8.  The  provision,  therefore,  of  the 
act  of  1873  (chap.  452,  Laws  of 
1873),  authorizing  the  taking  of 
lands  for  the  purposes  of  such  an 
association,  by  proceeding  in  in- 
vitum,  is  unconstitutional  and 
void.  Id. 


CONSTRUCTION. 

In  an  action  against  sureties  upon  a 
bond  given  by  an  agent  for  the 
faithful  performance  of  his  duties, 
the  surrounding  circumstances 
and  the  situation  of  the  parties, 
at  the  time  of  its  execution,  may 
be  considered  in  construing  its 
terms,  in  case  of  ambiguity  there- 
in,   W.  iV.  r.  L.  IM.  Co.  V.  Clinton. 
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CONTEMPT 

1.  In  proceedings  under  the  statute 
for  contempt  (2  R  8.,  534,  ei  8eq.), 
the  court  has  jurisdiction  to  deter- 
mine the  amount  of  costs  and  ex- 
penses to  be  imposed  as  a  fine  in 
case  the  party  is  adjudged  in  con- 
tempt, and  if  items  are  included 
which  ought  not  properly  to  be 
allowed,  tjhis  is  not  an  excess  of 
jurisdiction  and  does  not  render 
the  commitment  void.  People  ex 
rel,  V.  Jacobs,  8 

2.  The  action  of  the  court,  therefore, 
cannot  in  such  case  be  reviewed 
on  habeas  corpus.  Id. 

8.  A  court  of  a  justice  of  the  peace 
has  no  power  to  adjudge  a  person 
in  contempt  and  to  punish  him 
therefor,  save  in  the  cases  pre- 
scribed by  statute.  (Andrews 
and  Miller,  JJ.,  dissenting.) 
Butherford  v.  Holmes.  868 

4.  In  order  to  give  such  court  juris- 
diction to  punish  a  witness  for 
contempt  for  refusing  to  answer  a 
proper  and  pertinent  question, 
there  must  be  an  oath  of  the  party, 
at  whose  instance  he  attended,  of 
the  materiality  of  the  testimony 
(2  R.  8.,  274,  ^  279),  and  a  justice 
is  liable  in  an  action  for  false  im- 
prisonment, at  the  suit  of  one  im- 
prisoned under  and  in  pursuance 
of  his  warrant  of  commitment 
for  such  a  contempt,  where  it  does 
not  appear  in  the  warrant  or  by  the 
evidence  that  such  an  oath  was 
made.  (Andrews  and  Miller., 
JJ.,  dissenting.)  Id. 

5.  It  is  immaterial  that  the  witness 
was  a  party  sworn  in  his  own 
behalf;  that  the  question  be  re- 
fused to  answer  was  asked  up>on 
cross-examination,  and  that  it  was 
therefore  impossible  to  meet  the 
requirements  of  the  statute;  this 
docs  not  authorize  a  disregard  of 
it.  (Andrews  and  Miller,  JJ., 
dissenting.)  Id. 

6.  liseems  that  in  case  of  such  refusal 
to  answer,  the  remedy  of  the  op- 
posite party,  is  to  move  to  strike 
out  the  direct-examination.        Id. 


C0NTRAC5T. 

1.  One  D.  contracted  with  defend 
ant  to  unload  from  vessels  on  to 
cars  all  the  raihoad  iron  brought 
to  the  dock  at  A.  for  a  specified 
time  and  for  a  specified  price,  de- 
fendant to  furnish  a  derrick  to  be 
used  for  the  purpose.  Defendant 
furnished  a  derrick  suitable  and 
safe  at  the  time  for  use.  Plaintiff 
was  employed  by  D.  to  assist  and 
was  injured  by  a  fall  of  the  der- 
rick. In  an  action  to  recover 
damages  for  the  injury,  held,  that 
if  D.  was  chargeable  with  negli 
gence  in  omitting  to  inspect  and 
repair  the  derrick,  defendant  was 
not  responsible  therefor;  that  in 
the  absence  of  a  contract  to  that 
effect  no  dutv  on  the  part  of  de- 
fendant to  keep  the  derrick  in 
repair  could  be  implied;  that  the 
rule  requiring  a  master  to  furnish 
safe  and  suitable  machinery  for  the 
use  of  his  servants  did  not  apply, 
as  plaintiff  was  not  the  servant  of 
defendant;  and  that  therefore  a 
charge  that  in  the  absence  of  a 
special  agreement  defendant  was 
bound  to  keep  the  derrick  in  re- 
pair, was  error.  King  v.  iV.  Y.  0. 
and  H.  R  R  R.  Co.  181 

2.  Defendant's  evidence  tended  to 
show  that  it  was  to  make  repairs 
when  notified  by  D.  that  repairs 
were  necessary.  The  court  charged 
that  if  this  were  so  and  no  notice 
was  given,  if  the  agreement  was 
not  known  to  plaintiff  and  the 
accident  occurr^  from  neglect  to 
repair  without  negligence  on  the 

Eart  of  plaintiff,  dSendant  was 
able.    Meld,  error.  Id, 

8.  Plaintiff  and  defendants  being  the 
joint  owners  of  certain  letters 
patent,  which  they  believed  to  be 
valid,  entered  into  an  agreement 
that  defendants  should  have  the 
exclusive  right  to  manufacture 
the  patented  article,  they  paying 
to  plaintiff  a  specified  sum  as  roy- 
alty on  each  article  manufactured. 
In  an  action  to  recover  the  roy- 
alty, held,  that  the  invalidity  of  the 
patent  was  not  a  defence  for  the 
time  the  defendants  enjoyed  the 
use  of  the  patent  unmolested  under 
the  license.    Manton  v.  ISwett.  206 
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4.  It  seerM,  that,  had  there  been  no 
patent,  and  defendants  had  agreed 
to  pay  the  sum  stipulated  in  con- 
sideration that  plaintift,  during  a 
given  period,  would  not  engage  in 
the  manufacture,  there  would 
have  been  a  sufficient  considera- 
tion to  uphold  the  agreement    Id. 

6.  The  terms  of  a  contract  which 
will  exempt  a  railroad  corpora- 
tion from  liability  for  negligence 
must  be  clear  and  unmistakable. 
Bkwr  V.  E,  R  Co,  313 

6.  Defendant  entered  into  a  contract 
with  the  United  States  Express 
Company,  in  1858,  for  the  trans- 
portation of  freight,  by  which  it 
agreed,  among  other  things,  to 
transport,  free  of  charge,  the 
money -safes,  contents  and  messen- 
gers of  the  express  company,  it 
'*  assuming  no  liability  whatsoever 
in  the  matter."  In  1871  another 
contract  was  made,  by  its  terms, 
adopting  the  conditions  of  the 
former  contract,  save  as  modified. 
It  provided  that  defendant  should 
assume  the  usual  risks  taken  by 
railroads  as  to  freight,  except  that 
it  "shall  not  assume  any  risk  or 
loss  on  any  money,  bank-notes, 
bonds,  gold,  bullion  or  jewelry 
packages,  and  for  which,  with  the 
express  company's  safes  and  mes- 
sengers, no  charge  for  carriage  is 
to  be  made."  In  an  action  for  the 
alleged  negligent  killingof  an  ex- 
press messenger,  Tield  (£arl,  J., 
dissenting),  that  the  clause  re- 
ferred to  in  the  contract  of  1858 
was  abrogated  by  that  of  1871 ;  also 
that  reading  them  both  together 
there  was  no  exemption  of  defend- 
ant from  liability.  Id, 

7.  A  company  had  been  organized, 
composed  of  individuals  owning 
oil  lands,  under  the  name  of  the 
£.  P.  Co. ,  and  all  of  its  stock  sub- 
scribed for.  It  was  the  intention 
to  have  it  incorporated  on  the 
basis  of  the  property  so  held,  but 
before  this  was  done  defendant, 
who  was  a  subscriber  to  the  stock, 
agreed  with  plaintiff  that  if  the 
latter  would  pay  to  the  treasurer 
$500  he  would  see  that  plaintLGT 
had  a  half  share  of  the  stock. 
Plaintiff  paid  the  money,  which 


was  cred^d  to  defendant.  A 
corporation  was  subsequently  duly 
incorporated  identical  as  to  share- 
holders and  property,  but  named 
the  R  F.  P.  Co.  No  stock  was 
transferred  to  plaintiff  and  no 
demand  therefor  was  made  by  him. 
The  R  F.  P.  Co.  becoming  embar- 
rassed its  property  was,  by  direc- 
tion of  the  directors,  sold  at  auc- 
tion and  bid  in  by  H.  for  the 
benefit  of  the  stockholders.  De- 
fendant paid  his  proportion  of  the 
sum  bid.  In  an  action  to  recover 
the  $500,  heki,  that,  to  put  defend- 
ant in  default,  a  demand  by  plain- 
tiff of  the  stock  was  requisite,  or 
proof  given  that  it  was  out  of  de- 
fendant's power  to  transfer  it ;  that 
defendant  s  contract  would  hare 
been  performed  by  a  transfer  of 
stock  in  the  corporation  succeed- 
ing to  the  property  of  the  £.  P. 
Co. ;  and  that  a  transfer  by  defend- 
ant to  plaintiff  of  an  interest  in  the 
property  held  by  H.  in  trust,  equal 
to  the  interest  defendant  con- 
tracted to  convey,  would  have 
satisfied  anv  equitable  claim  of 
plaintiff  and  have  been  a  legalper- 
I ormance  of  the  contract  WiUer 
V.  TuthiU.  547 

8.  Plaintiff,  being  the  owner  of  let- 
ters patent  for  an  improvement  in 
harvesting  machines,  known  as 
"Marsh's  self -rake,"  entered  into 
a  written  agreement  with  defend- 
ants by  which  he  licensed  them  to 
make,  use  and  vend  the  invention 
within  a  specified  territory,  they 
agreeing  to  pay  a  royalty  of  ten 
dollars  on  each  one  of  the  patented 
articles  made  and  sold  by  them  or 
by  their  authority  or  procure- 
ment. Defendants  were  succeeded 
in  business  bv  a  corporation,  to 
whom  they  sold  their  entire  stock, 
including  the  **  self -rakes,"  finish- 
ed, on  hand  and  in  the  hands  of 
agents,  and  a  large  number  in  pro- 
cess of  manufacture;  also  the 
good  will  of  the  business.  The 
corporation  finished  and  sold  the 
unfinished  rakes;  one  of  the  de- 
fendants was  its  president  and 
managing  agent.  JuM,  that  de- 
fendants were  chargeable  with  the 
royalty  thereon,  as  they  were 
made  and  sold  by  their  author- 
ity and  procurement  Mar^  v. 
I}odge.  588 
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Bee  BuiLDiNa  Contracts. 
Chartbb  Pabtt. 

A»  to  acceptanSk  of  MU  of  ex- 

hhange,  and  deUoery  of  mi  of  Vading 
KGurinp  a,  eonstrwd. 

See  MMfoun  v.  Sindair,  80. 

Meaeure  of  damagee  for  breach 

See  Puraons  y.  SuUon,  93. 

—  Paifm&rU  of  undieputed  daim 
no  cormderaUon  for  agreement  to 
relinquish  another  dakn. 

See  WHUams  y.  Coatee  (Mem.),  609. 


CONTRIBUTION. 

1.  The  right  to  contribution  between 
co-sureties  depends  upon  princi- 
ples of  equity  rather  than  upon 
contract.  The  equity  does  not 
arise  from  the  fact  simply  that 
both  parties  are  sureties.  They 
must  stand  in  the  same  relation 
to  the  principal  and  without  equi- 
ties between  themselves,  giving 
one  an  advantage  over  the  other. 
WeOe  V.  JfOfor.  256 

2.  It  is  competent  to  prove  by 
parol  the  relation  of  the  parties, 
and  any  extrinsic  facts  affecting 
the  equities.  IcL 

8.  Plaintiff  and  B.  were  copartners, 
the  latter  being  the  managing 
partner,  which  was  known  to  de- 
fendant, he  having  done  consider- 
ble  business  with  the  firm.  B. 
negotiated  a  loan  for  his  individual 
benefit  from  one  C.  to  be  made 
upon  a  satisfactory  note.  He  drew 
a  note  for  the  amount  to  which 
he  signed  the  firm  name,  and  de- 
fendant, at  his  recjuest,  signed  as 
suretv,  supposing  it  to  be  for  the 
benefit  of  ue  firm.  C.  objected 
to  the  note  because  it  was  signed 
in  the  firm  name,  and  requested 
one  siffned  by  the  members  indi- 
yidualfy.  A.  new  note  was  drawn 
si^ed  by  B.,  and  by  plaintiff, 
without  aading  the  word  '^surety  " 
to  his  name,  and  then  by  defend- 
ant. Plaintiff  did  not  know  of 
the  makins  of  the  first  note  until 
the  second  note  was  presented  to 
hhn  for  signature,  when  he  was 
informed  of  it  and  was  told  the 
reason  of  the  change,  and  that  de- 
fondant  would  sign  the  second 
nule.    In  an  action  to  enforce  con- 


tribution, hdd,  that  plaintiff, 
although  having  no  affirmative 
knowl^ge,  was  bound  to*  pre- 
sume ignorance  on  the  part  of 
defendant  of  the  character  of  the 
first  note  from  its  form  and  the 
manner  of  signing  it,  and  also  to 
presume  that  B.  would  inform 
him  when  he  was  applied  to  for 
his  signature  to  the  second  note, 
of  a  reason  why  a  change  was 
desired;  that  he  impliedly  author- 
ized B.  to  continue  the  deception 
by  not  requesting  him  to  inform 
defendants  of  the  character  of  the 
loan  or  affixing  "  surety  "  to  his 
name;  and  that,  therefore,  plain- 
tiff knowin?  facts  charing  him 
with  knowledge  that  defendant 
signed,  and  intended  to  si^  as 
surety  for  him,  and  by  silence 
and  implied  authority  having 
contributed  to  induce  him  to  again 
sign  in  the  same  character,  he 
was  not  entitled  to  contribution. 

Id, 

Between  accommodation    in- 

doreere. 
See  Easterly  y.  Barber,  488. 


CONTRIBUTORY     NEGLI- 
GENCE. 


See  NSGLIGBNGB. 


CONVERSION. 

1.  Plaintiff,  in  August,  1866,  stored 
in  defendants'  warehouse  a  lot  of 
wines,  and  another  lot  in  Novem- 
ber, 1868,  with  the  understanding 
that  defendants  were  to  purchase 
them.  In  February,  1870,  defend- 
ants having  declined  to  give  a  de- 
finite answer  as  to  whether  they 
would  purchase,  plaintiff,  with  a 
view  of  bringing  them  to  a  deter- 
mination, rendered  bills  dated  re- 
spectively at  the  dates  when  the 
wines  were  placed  in  defendants' 
custody.  The  bills  were  not  as- 
sented to  by  defendants,  and  no 
agreement  was  made  as  to  price 
and  terms  of  sale.  In  July,  1870, 
plaintiff  sent  to  defendants  a  state- 
ment of  the  wines,  crediting  there- 
on, "  by  amounts  received  on  ac- 
count, $82,272.68."     Defendants 
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failed  in  November,  1870,  having, 
prior  to  that  time,  disposed  of  the 
wines.  In  an  action  for  conver- 
sion, after  defendants,  for  the  pur- 
pose of  showing  a  sale,  had  ffiven 
m  evidence  the  statement  of  July, 
1870,  plaintiff  offered  to  prove 
facts  tending  to  show  that  the 
credit  was  not  for  payments  made 
specifically,  on  account  of  the  al- 
leged purchase,  but  for  moneys 
due  defendants  from  plaintiff  m 
other  transactions^  which  the  lat- 
ter were  willing  to  offset.  This 
evidence  was  excluded  and  plain- 
tiff nonsuited.  Bdd  (Chubch,  Ch. 
J.,  dissenting),  error  ;  that  the  evi- 
dence was  proper  and  material,  as 
destroying  the  effect  of  the  credit 
as  an  admission  of  a  consum- 
mated sale ;  and  that  this  being 
explained,  the  evidence  was  suffi- 
cient to  entitle  plaintiff  to  go  to 
the  jury  on  that  question.  JHehr 
0rd\.  WdUngtm.  808 

8.  The  relation  of  broker  and  cus- 
tomer, under  the  ordinary  con- 
tract for  a  speculative  purchase  of 
stock,    is   that   of    pledgee   and 

Jledgor.     (Allen  and  IiUfallo, 
J.,  dissenting.)    Baker  v.  Drake. 

518 

8.  A  sale  of  the  stock  by  the  broker 
under  such  contract,  without  no- 
tice to  tiie  customer  of  the  time 
and  place  of  sale,  is  a  conversion. 
(Allkn  and  Rafallo,  JJ.,  dissent- 
ing.) Id. 

4.  Plaintiff  employed  defendants  to 
purchase  stocks  for  him  upon  mar- 
gin, he  agreeing  that  all  transac- 
tions in  stocks  should  be  in  every 
way  subiect  to  the  usages  of  de- 
fendants office.  In  an  action  for 
a  conversion,  by  an  alleged  sale 
without  notice,  of  stocks  pur- 
chased, defendants  offered  to 
prove  that  it  was  the  custom  of 
their  office  to  sell  on  accoimt  of 
failure  to  furnish  sufficient  margin 
at  the  stock  exchange  without 
giving  notice  to  the  customer  of 
the  time  and  place  of  sale.  This 
offer  was  rejected.  Held  (Church, 
Ch.  J.,  Andhews  and  Miller, 
JJ.,  dissenting),  error.  Id. 

5.  Upon  the  question  of  damages 
the  court  charged  the   jury,  in 


substance,  that  if  the  ri^ht  €€ 
tion  was  established,  plaintiff  was 
entitled  to  recover  what  it  woold 
have  cost  him  to  replace  the  stocks 
on  a  day  within  a  reasonable  time 
after  the  sale,  deducting  the  sum 
due  to  the  defendants.  Meld,  no 
error.  Id. 

Sfuffieieney  nf  endenee  t»  mt- 

tain  action^  fcT. 
See  A.  M.  Co.  y.  jEeiiifr  (Mem.X637. 


CONVERSION  (EQUITABLEy. 
8ee  EquiTABLE  Conversion. 

CORPORATIONS. 

1.  The  provisions  of  the  statute  aa- 
thorizing  summary  proceedings 
by  a  landlord  to  dispossess  a  ten- 
ant for  non-payment  of  rent  (2 1^ 
8.,  512,  §  28,  as  amended,  chap. 
828,  Laws  of  1868)  appl^  to  and 
include  proceedings  against  cor- 
porate bodies  as  weU  aa  individ- 
uals.    Brown  v.  The  Mayor.    3b5 

2.  While  a  corporation  cannot,  an- 
der  a  power  to  take  lands  fi  r  a 
public  use,  take  from  another  cor- 
poration having  the  like  power 
lands  held  by  the  latter  for  a  pub- 
lic use  pursuant  to  its  charter,  yet 
an  easement  mav  be  acquired,  in 
inmtum,  in  such  lands  when  it 
may  be  enjoyed  without  detri- 
ment to  the  public  or  without  in- 
terferinff  with  the  use  to  which 
the  lan(&  are  devoted.  In  re  R. 
IT.  Comrs.  418 

8.  So,  also,  lands  held  by  a  corpora- 
tion or  public  body,  but  not  used 
for  or  necessary  to  a  public  pur- 
pose, may  be  taken  as  if  held  by 
an  individual  owner.  Id. 

See  Cbmetert  Associations. 
Express  Companibs. 
Insurakcb  (Accidbbtal). 
Imsuranctb  (Firb). 
Insurance  (Lifb.) 
Insurance  (Marznb)l 
Manufacturino        Corpora- 
tions. 
Municipal  CoRPORATioNa. 
Reliqioub  Corporations 
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COSTS. 

1.  A  plaintiff  in  an  action,  the  sub- 
ject-matter of  which  is  within  the 
jurisdiction  of  a  court  of  a  justice 
of  the  peace,  cannot,  by  merely 
demanding  judgment  for  a  sum 
exceeding  the  jurisdiction  of  that 
court,  oust  it  of  jurisdiction,  and 
thereby  entitle  himself  to  full 
costs  in  a  superior  court  wherein 
he  brings  the  action  upon  a  re- 
coYcry  of  a  nominal  sum;  the 
recovery  is  conclusive  of  the 
amount  in  controversy,  as  affect- 
ing the  question  of  costs.  FmDeT% 
V.  QT(m,  646 

2.  Accordingly  lidd^  where  plaintiff, 
in  an  action  in  the  Supreme  Court 
for  the  conversion  of  property, 
demanded  judgment  for  $500,  but 
recovered  only  thirty-five  dollars, 
that  defendant  was  entitled  to 
costs.  Id, 

Ai  a  fine  in  proceedings  to 

pwmhfor  contempt. 

See  People  ex  reL  v.  Jacobs,  8. 


COUNTER-CLAIM, 

In  an  action  upon  a  contract,  de- 
fendant has  a  right  to  set  up  as  a 
counter-claim  any  cause  of  action 
arising  upon  another  contract  ex- 
isting m  his  favor  against  plaintiff 
at  the  commencement  of  the  ac- 
tion.   Parsons  v.  Sutton,  92 


COUNTIES. 
See  Rbn8S£labb  Countt. 


COURTS. 
See  CouRTB  of  Oyer  and  Tbrh- 

IKBR. 
DiBTBTCT   COUBTB   (NbW    ToBK 

City). 

Gbneral  Tbhic. 
I  Justice's  Court. 

Marine   Court   (New   York- 
City). 

Surrogate's  Court. 


COURTS  OP  OYER  AND  TER- 
MINER 

1.  The  power  of  a  sheriff  in  the  se- 
lection of  attendants  upon  courts 
of  Oyer  and  Terminer  is  limited 
by  the  statute  (2  R  S.,  289,  §  88) 
to  a  selection  from  two  classes  of 
existing  officers,  viz.,  constables 
and  marshals.  He  is  not  author- 
ized to  select  persons  who  are 
neither  for  that  service;  and  com- 
pensation IB  only  provided  for 
those  who,  being  constables  or 
marshals,  attend  the  courts  on  the 
summons  of  the  sheriff.  Day  v. 
Ths  Mayor,  592 

2.  Accordingly,  held,  that  one,  who 
was  not  at  the  time  either  con- 
stable or  marshal,  appointed  by  the 
sheriff  of  the  city  and  county  of 
New  York  "  a  special  deputy  sher- 
iff to  assist  in  preserving  the  pub- 
lic peace,  to  attend  the  Court  of 
Oyer  and  Terminer,**  could  not 
receive  compensation  for  his  at- 
tendance upon  said  court  under 
such  appointment  Id, 

8.  The  present  marshals  in  the  city 
of  New  York  answer  the  de- 
scription of  officers  who  may  be 
summoned  by  the  sheriff.  Id. 


COVENANT. 

In  pursuance  of  a  contract  made, 
November  5,  1870,  plaintiff,  deed- 
ed to  defendant  certain  premises 
in  the  city  of  New  York,  Decem- 
ber 5,  1870,  with  a  covenant  that 
they  were  free  from  all  cha/rges 
assessments  and  incumbrances. 
An  assessment  against  plaintiff 
upon  the  premises  for  a  street  im- 
provement, was  confirmed  by  the 
board  of  revision  and  correction 
of  assessments,  November  7,  1870, 
but  the  title  of  the  assessment  was 
not  entered  in  the  title-book  of 
assessments,  in  the  bureau  of 
arrears,  until  December  twenty- 
fourth.  In  an  action  to  recover 
the  assessment,  A«^  (Rapalix),  J., 
dissenting),  that  the  provisions  of 
the  acts  relating  to  the  collection 
of  arrears  of  assessments,  etc.,  in 
the  city  of  New  York  (§  6,  chap. 
579,  Laws  of  1858;  S  1,  chap.  881, 
Laws  of  1871),  deciaringthat.no 
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assessment  shall  be  deemed  to  be 
conflnned  so  as  to  be  a  lien  on 
property  included  in  it,  until  the 
titfe  shall  be  entered  in  said  title 
book  as  prescribed,  did  not  affect 
plaintiff's  liability  under  the  cov- 
enant; that  the  assessment  was 
fairly  embraced  in  its  terms;  and 
that  plaintiff  was  bound  to  pay 
the  same.    JDeJPieyst&r  y.  Murphy, 

CRIMINAL  TRIAL. 

A  court,  in  imposing  sentence,  may 
take  into  consideration  the  time 
the  convict  has  been  in  custody 
awaiting  trial,  but  it  is  matter  of 
discretion  only.  I^Bople  ex  reL  v. 
The  Warden,  842 


CUSTOM. 

As  effecting  policies  of  MAriTie 

Insurance. 

See  McCaU  Y,  8,  M,  Ins.  Co., 
505. 

Of  brokers,  when  evidence  of 

eompetent,  in  action  against  brouglU 
for  unlawful    conversion    of    stock 


reasonable  diligence,  and  the 
vendee  has  suffered  special  dam- 
ages because  of,  and  which  are 
the  proximate  and  natural  re- 
sults of,  the  vendor's  failure,  such 
damages  may  be  recovered.      Id, 


See  Baker  v.  Drake,  618. 


DAMAGES. 

1.  In  an  action  to  recover  damages 
for  negligently  causing  the  death 
of  another,  the  Northampton 
tables  are  competent  evidence  to 
show  the  probable  duration  of 
life  of  the  deceased,  which  is  an 
element  in  estimating  damages. 
Sauter  v.  JV;  F.  O.  and  H.  K  R  H. 
Co.  50 

2.  The   measure   of    damages    for 
.    breach  of  a  contract  to  sell  and 

deliver  an  article  of  merchandise 
at  a  time  and  place  specified, 
when  the  purchaser  can  go  into 
the  market  and  buy  the  article,  is 
limited  to  the  difference  in  value 
between  the  contract-price  and 
the  market-price  at  the  time  and 
place  of  delivery.  FUrsonsy.  Sut- 
ton. 92 

8.  If  there  is  no  market,  and  the 
article  cannot  be  had  there  with  1 


4.  The  special  damage  in  such 
must  be  alleged  and  set  forth  in 
the  pleadings  of  the  party.       Id, 

5.  Plaintiffs  contracted  to  deliver 
to  defendants,  by  June  2, 1872,  a 
quantity  of    "plate  paper,"    to 
print  a  frontispiece  for  the  July 
number  of  a periodicalpublisbea 
by  defendants.    Plaintiffs  did  noC 
deliver  the  paper  at  the  time,  but 
had  it  ready  to  deliver  June  eighth, 
and  BO  notified  defendants.    De- 
fendants had  countermanded  the 
order  on  the  seventh,  and  refused 
to  accept  the  paper.     In  an  ac- 
tion for  other  snoods  sold  and  de- 
livered,   defendants   set  up  the 
breach  of  the  contract  as  a  coun- 
ter-claim, alleging  that  they  were 
unable  to  print  the  frontispiece 
because  of  the  breach,  and  claim- 
ing special  damages  for  the  loss  of 
sales  and  of  subscriptions  to  the 
periodical,  in  consequence.    De- 
fendants proved  that,  a  day  or  two 
after  June  second,  they  went  to 
dealers,  but  could  not  find  similar 
paper;  there  was  no  proof  that 
such  paper  could  not  usually  be 
found  in  the  market,   or  that  it 
could  not   be   manufactured    in 
time,  or  that  defendants  could  not 
find  paper  answering,  substantial- 
ly, the  purpose,  or  that  the  paper, 
when  ready  to  be  delivered,  would 
not  have  been  as  useful  as  when 
called  for  by  the  contract.    Held, 
that  defendants  were  not  entitled 
to   special   damages;    that  while 
they  had  the  right  to  refuse  to  ac- 
cept the  paper  after  the  contract 
time,  they  could   not   so  refuse 
and  then  claim    special  dama|^ 
because  of  inability  to  procure  it. 

Idm 

When  market-price  €U  place 

other  than  where  property  is  contracted 
to  be  delivered  is  proper,  on  queetiou 
of  damages. 

See  Rice  v.  Manley,  82. 

In  action  Jor  conversion    bg 

broker  of  stock  pledged,  measure  of. 

See  Baker  v.  Drake,  bib. 
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— -  In  action  against  trustee  who 
has  purchased  property  in  violation  of 
duty. 
'  See  FuUon  v.  Whitney,  648. 

In  action  for  fr  opulent  rep- 
resentation on  sale  of  note,  costs  in 
attempting  to  collect,  not  proper  item  of 

See  Slingerland  v.  Bennet  (Mem.)> 
611 


DATS  OP  GRACE. 

Detached  coupons  of  raitroad 

bonds  payaHe  to  bearer  at  specified 
time  and  place,  entitled  to. 

See  JBhertsony,  Ifdt.Bk.  of  N,,  U 


DEBTOR  AND  CREDITOR. 

1.  The  delivery  by  a  debtor  to  a 
creditor  of  a  promissory  note  of  a 
third  person,  as  collateral  security 
for,  or  as  conditional  payment,  in 
part,  of  his  debt,  is  equally  an  ac- 
knowledgment of  liability  for  the 
whole  debt,  as  would  be  an  abso- 
lute payment,  and  is  equally  ef- 
fectual to  suspend  the  operation 
of  the  statute  of  limitations. 
SmxQi,  y.  Byan,  852 

2.  It  is,  however,  only  evidence  of 
an  acknowled^ent  and  promise 
to  pay  at  the  time  of  the  delivery 
of  the  note,  not  at  the  time  of  its 
maturity  or  when  it  is  paid  by  the 
maker;  the  latter  is  not  consti- 
tuted agent  of  the  debtor  to  renew 
the  promise  by  payment,  whether 
made  at  maturity  or  afterwards, 
and  the  statute  begins  to  run  from 
the  time  of  the  delivery.  Id, 

8.  A  transfer  by  a  debtor  of  all  his 
property,  real  and  personal,  with- 
out consideration  and  in  trust  for 
him  and  for  his  benelit  during  his 
life,  and  after  his  death  for  the 
payment  of  his  debts,  etc.,  is,  per 
se,  conclusive  evidence  of  fraud 
as  to  existing  creditors;  no  extrin- 
sic circumstances  or  evidence  ali- 
unde is  necessary  to  establish  a 
fraudulent  intent  It  is  void, 
therefore,  as  against  such  credit- 
ors both  as  to  the  real  and  the 
personal  estate.  Toung  v.  Eeer- 
mans,  874 

4.  The  innocence  of  any  fraudulent 
SicKKLS— Vol.  XXL        86 


intent,  upon  the  part  of  th«  trans- 
feree, will  not  protect  his  title. 

Id. 

5.  Where,  at  the  time  of  such  a 
transfer,  the  transferrer  has  in  his 
hands,  as  agent  for  another,  secu- 
rities belonging  to  his  principal 
for  which  he  is  liable  to  account, 
although  no  demand  has  been 
made  upon  him  to  transfer  and 
surrender  the  securities,  ^et  there 
is  a  fiduciary  and  pecuniary  obli- 
gation, and  a  contingent  liability 
which  makes  the  principal  a  cred- 
itor, within  the  meaning  of  the 
statute,  against  fraudulent  con- 
veyances. (2  R.  S.,  136,  §  1;  187, 
§  1.)  Id. 

6.  It  is  not  necessary  for  the  princi- 
pal, in  order  to  impeach  the  trans- 
fer for  fraud,  to  show  that  his 
agent  actually  intended  at  the 
time  a  misappropriation  or  con- 
version of  the  securities.  Id, 

7.  The  firm  of  Y.  &  B.  consigned 
their  goods  to  the  firm  of  U.,  S. 
&  Co.,  commission  merchants, 
for  sale.  V.  agreed  with  H.,  8.  & 
Co.  to  secure  aiuvances  made  to  his 
firm  by  keeping  on  deposit  with 
them  funds  sufficient  for  that  pur- 
pose. He  had  then  standing  to 
his  individual  credit  $50,000.  He 
thereafter  drew  drafts  and  made 
deposits,  and  statements  of  the  ac- 
coimt  were  made  to  him  from 
time  to  time,  in  which  he  was  al- 
lowed interest  on  the  credits  and 
charged  interest  on  the  debits.  Y; 
&  B.  received  advances  at  times 
larger  than  the  balance  due  Y. 
H. ,  B.  &  Co.  suspended,  owing  Y. 
$18,545.26.  Y.  &  B.'s  account 
was  closed  and  any  balance  paid. 
A  receiver  was  appointed  of  the 
property  of  H. ,  8.  <&  Co.  Y.  moved 
that  the  receiver  be  required  to 
pay  him  the  balance  so  due,  oo 
the  ground  that  it  was  a  specia) 
deposit  in  the  hands  of  the  re- 
ceiver.  Held,  that  the  motion  was 

groperly  denied;  that  the  receiver 
ad  no  property  which  belonged 
to  Y.,  or  upon  which  he  had  a  le- 
gal or  equitable  lien;  and  that  he 
was  simply  a  creditor  of  the  insol- 
vent firm  with  no  more  right  to 
the  specific  amount  of  his  claixQ 
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than  any  other  creditor.   BuUer  v. 
Sprague,  892 

8.  Also  hddy  that  even  if  V.  had 
shown  that  he  made  a  special  de- 
posit, he  coiild  only  recover  it  in 
case  he  found  the  same  money  in 
the  hands  of  the  receiver,  or  prop- 
erty in  which  it  had  been  wrong- 
fully invested  or  which  had  been 
wrongfully  substituted  for  it;  that 
if  wrongfully  converted  by  H.,  8. 
&  Co.  the  only  claim  of  Y.  against 
the  insolvent  estate  was  that  of  a 
creditor.  Id. 


DEDICATION. 

1.  Where  the  owner  of  land  lays  the 
same  out  into  lots  and  streets, 
makes  and  files  a  map  or  plot 
thereof,  and  sells  and  conveys  lots 
by  the  map  bounded  upon  the 
streets,  as  delineated  thereon,  this 
does  not  necessarily,  and  without 
other  facts,  make  the  streets  so 
laid  out  public  highways.  N,  F, 
S.  B.  Co.  V.  Bachman.  261 

2.  To  constitute  a  public  highway 
by  dedication,  there  must  not  only 
be  a  setting  apart  and  a  surrender 
to  the  public  use  of  the  land  by 
the  owner,  but,  also,  an  acceptance 
and  formal  opening  by  thQ  proper 
authorities,  or  a  user.  Id, 


DEED. 

1.  N.  granted  to  defendant  U.  "all 
the  water  that  will  run  through 
a  lead  pipe  with  a  three-eighths 
of  an  inch  bore  from  a  spring  or 
well,"  on  the  premises  of  the 
grantor,  with  the  privilege  of 
conveying  the  water  4n  a  lead  or 
wooden  pipe  from  the  spring  to  a 
public  highway.  HM,  that  the 
reference  to  the  size  of  the  pipe 
was  not  simply  as  a  measure  of 
the  water  granted,  but  that  defend- 
ant was  restricted  to  the  use  of  a 
pipe  with  a  bore  of  three-eighths 
of  an  inch,  all  the  way  from  the 
spring  to  the  highway;  and,  it 
appearing  that  although  the  water 
was  taken  from  the  spring  through 
a  short  piece  of  lead  pipe  of  the 
size    specified,    then   through   a 


larger  pipe  to  the  highway,  and 
was  discharged  through  a  faucet 
but  two-eighths  of  an  inch  in  dLi> 
ameter,  more  water  was  dra^rn 
than  would  run  through  a  pipe  of 
the  uniform  size  of  threc-eightha 
of  an  inch,  that  an  action  could 
be  maintained,  restraining  defend- 
ants from  using  a  larger  pipe 
for  any  portion  of  the  distance. 
Mwrkkam  v.  tSUnjue.  674 


ComptroU&i'B,    UQs    acquired 


under. 

Bee  Becker  v.  Howa/rdt  5. 

Covenant  in,  against  ehaiyet 

and  incumbrances,  tohen  it  includes 
an  assessment 

Bee  Be  Peyster  y.  Murphy,  622. 


DEFAULT. 

1.  Where  a  motion  to  vacate  a  judg- 
ment taken  by  default  is  made 
both  on  the  ground  of  mistake, 
inadvertence,  surprise  or  excusa- 
ble neglect,  and  also  on  the  ground 
of  fraud,  and  the  facts  warrant 
the  granting  of  the  motion  on  that 
ground,  it  will  be  presumed,  on 
appeal  from  an  oi'der  of  Genemi 
1  erm,  affirming  an  order  granting 
the  motion,  as  against  an  objec- 
tion, that  the  order  was  granted 
more  than  a  year  after  notice  of 
judgment,  and  so  was  improper 
under  section  174  of  the  Code; 
that  the  order  was  granted  on  the 
ground  of  fraud,  and  the  limita- 
tion of  said  section  does  not  ap- 
ply.   Binsmore  Y.Adams.         618 

2.  Such  an  order  is  not  reviewable 
here.  Id. 

Judgment  taken  by,   against 

infant;  when  acUonio  set  aside  mair^ 
tainable. 

See  McMurray  v.  McMurray,  175. 

Judgment   taken  by,  eanetu- 

sivenessof. 

Bee  Brawn  v.  The  Mayor,  885 


DEFENCES. 

1.  In  an  action  upon  a  contract  re- 
quired by  the  statute  of  frauds  to 
be  in  writing  it  is  not  necessary  to 
allege  in  the  complaint  that  it  is  in 


INDEX. 


683 


writing.  For  the  purposes  of  the 
complaint  this  will  be  presumed, 
and  unless  the  contract  is  denied 
in  the  answer  or  alleged  to  be  void 
because  not  in  writing,  the  statute 
furnishes  no  defence.  Maraton  v. 
JSwett.  206 

2.  Plaintiff  and  defendants  being 
the  Joint  owners  of  certain  letters 
patent,  which  they  believed  to  be 
▼alid,  entered  into  an  aKreement 
that  defendants  should  have  the 
exclusive  right  to  manufacture  the 
patented  article,  they  paying  to 
plaintiff  a  Specified  sum  as  royalty 
on  each  article  manufactured.  In 
an  action  to  recover  the  royalty, 
?ield,  that  the  invalidity  oi  the 
patent  was  not  a  defence  for  the 
time  the  defendants  enjoyed  the 
use  of  the  patent  unmolested 
under  the  license.  Id. 

8.  It  seems,  that,  had  there  been  no 
patent,  and  defendants  had  agreed 
to  pay  the  sum  stipulated  in  con- 
sideration that  plaintiff,  during  a 
given  period,  would  not  eng&ge  in 
Uie  manufacture,  there  would  have 
been  a  sufficient  consideration  to 
uphold  the  agreement.  Id, 

4.  Saxtony.  Dodge  (57  Barb.,  84)  and 
the  authorities  holding  that  the 
invalidity  of  a  patent  is  a  valid 
defence  to  an  action  to  recover 
the  purchase-price  thereof,  dis- 
tinguished. Id, 

5.  As  to  whether,  when  a  Toid  patent 
has  been  sold  in  good  faith  and  the 
purchaser  has  enloyed  the  monop- 
oly unmolested  during  the  whole 
time,  and  without  liability  to  ac- 
count to  any  one  claiming  a  supe- 
rior right,  he  could  defend  an 
action  for  the  purchase-price, 
quosre.  Id, 

6.  It  is  no  defence  to  an  action  upon 
a  bond,  given  by  an  agent  for  the 
faithful  performance  of  his  duties, 
that  the  sureties  were  ignorant  as 
to  the  extent  of  the  obligation 
assumed,  or  were  misled  by  the 
principal  in  reference  thereto,  in 
the  absence  of  proof  that  the 
obligee  was  a  partv  to  the  fraud; 
it  is  not  the  duty  of  the  obligee  to 
seek  out  the  sureties  and  explain 
to  them  the  nature  and  extent  of 


their  obligation,  but  it  is  for  the 
sureties  to  ascertain  for  themselves. 
W,  N.  T.  L.  Ins.  Co.  v.  CUnion. 

826 


[  DEFINITIONS. 


When  the  word  "Tieirs**  ean 

not  he  construed  as  '*  children** 
See  Thurber  v.  Chambers,  42. 


DELIVERY. 
CfbtUof  lading,  efeci  of. 


See  Magoun  v.  Sinclair,  80. 


DEMAND. 

When  necessary  to  put  party  in 

dtfatUt. 
See  WeOer  v.  TuthiU,  847. 


DEPOSIT. 

1.  The  firm  of  V.  &  B.  consigned 
their  goods  to  the  firm  of  H.,  S.  & 
Co.,  commission  merchants,  for 
sale.  y.  agreed  with  H.,  S.  &  Co. 
to  secure  advances  made  to  his 
firm  by  keeping  on  deposit  witii 
them  funds  sufficient  for  that  pur- 

Eose.  He  had  then  standing  to 
is  individual  credit  $50,000.  He 
thereafter  drew  drafts  and  made 
deposits,  and  statements  of  the 
account  were  made  to  him  from 
time  to  time,  in  which  he  was  al- 
lowed interest  on  the  credits  and 
charged  interest  on  the  debits.  Y. 
&  B.  received  advances  at  times 
larger  than  the  balance  due  Y. 
H.,  S.  &  Co.  suspended,  owing  Y. 
$18,545.26.  Y.dbB/s  account  was 
closed  and  any  balance  paid.  A 
receiver  was  appointed  of  the 
property  of  H.,  S.  &  Co.  Y.  moved 
that  the  receiver  be  required  to 
pay  him  the  balance  so  due,  on  the 
ground  that  it  was  a  special  de- 
posit in  the  hands  of  the  receiver. 
jBield,  that  the  motion  was  properly 
denied;  that  the  receiver  had  no 
propertv  which  belonged  to  Y.,  or 
upon  which  he  had  a  legal  or  equi- 
table lien;  and  that  he  was  simply 
a  creditor  of  the  insolvent  firm 
with  no  more  right  to  the  specific 
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amount  of  his   claim  than  any 
other  creditor.    Butler  t.  Spragiie. 

892 

2,  Also,  Tield,  that  even  if  Y.  had 
shown  that  he  made  a  special  de- 
posit, he  could  only  recover  it  in 
case  he  found  the  same  money  in 

.  the  hands  of  the  receiver,  or  prop- 
ertv  in  which  it  had  been  wrong- 
fully invested  or  which  had  been 
wrongfully  substituted  for  it;  that 
if  wrongfully  converted  by  H.,  8. 
&  Co.  the  only  claim  of  V.  against 
the  insolvent  estate  was  that  of  a 
creditor.  Id, 


DEYISK 

^—  O(nutrueiion  of,  anA^vilwa  it 
Iap9e». 
See  Thurber  v.  Chambere,  43. 


DISTRICT    COURTS   (NEW 
YORK  CITY). 

H  lection  ofjuetieefor  tenth  die- 

friet. 
Bee  Wheeler  v.  Mej/notde,  287. 


DRAINAGE. 

1.  Where  commissioners  of  highway, 
in  constructing  an  embankment 
upon  a  highway,  omit  to  put 
therein  a  sufficient  culvert  to 
carry  off  the  surface  water  from 
adjoining  lands,  their  successors 
in  office  are  not  liable,  in  a  private 
action  at  the  suit  of  the  owner,  for 
injuries  resulting  from  the  accu- 
mulation of  the  water  upon  said 
lands  caused  by  the  embankment. 
Gould  V.  Booth.  62 

Sl  It  eeeme,  that  commissioners,  in 
grading  highways,  are  not  bound 
to  provide  a  channel  for  the  drain- 
age of  surface  water,  and  are  not 
Imble  for  injuries  resulting  from 
Uieir  omitting  so  to  do.  Id, 


EASEMENTS. 

1.  While  a  corporation  cannot,  under 
a  power  to  take  lands  for  a  public 
use,  take  from  another  corporation 


having  the  like  power  lands  held 
by  the  latter  for  a  public  use  pur- 
suant to  its  charter,  vet  an  ease- 
ment may  be  acquiretf,  in  invitum, 
in  such  lands  when  it  may  he 
enjoyed  without  detriment  to  the 
public  or  without  interfering  with 
the  use  to  which  the  lands  are  de- 
voted.   InreR.  W.  Cvmre,      418 

2.  N.  granted  to  defendant  U.  "all 
the  water  that  will  run  through  a 
lead  pipe  with  a  three^ighths  of 
an  incn  bore  from  a  spring  or 
well"  on  the  premises  of  the 
grantor,  with  the  privilege  of  con- 

*  veying  the  water  in  a  lead  or 
wooden  pipe  from  the  spring  to  a 
public  highway.  Held,  that  the 
reference  to  the  size  of  the  pipe 
was  not  simply  as  a  measure  of 
the  water  granted,  but  that  de- 
fendant was  restricted  to  the  use 
of  a  pipe  with  a  bore  of  three- 
eighths  of  an  inch,  all  the  way 
from  the  spring  to  the  highway : 
and,  it  appearing  that  althouffh 
the  water  was  taken  from  toe 
spring  through  a  short  piece  of 
lead  pipe  of  the  size  specified, 
then  through  a  larger  pipe  to  the 
highway,  and  was  discharged 
through  a  faucet  but  two-eighths 
of  an  inch  in  diameter,  more 
water  was  drawn  than  would  run 
through  a  pipe  of  the  uniform  size 
of  three-eighths  of  an  inch,  that 
an  action  could  be  maintained, 
restraining  defendants  from  using 
a  lareer  pipe  for  anv  portion  of 
the  distance.    Ma/rkham  v.  dUnoe, 

574 

ELECTION. 

1.  Under  the  provisions  of  the  act 
of  1878  (chap.  618,  Laws  of  1878) 
providing  for  the  annexation  of 
certain  towns  in  Westchester 
county  to  the  city  and  county  of 
New  York,  which,  by  its  terms 
(§  18),  was  to  take  effect  January 
1,  1874,  except  as  to  parts  "  other- 
wise provided  for,  and  which 
act  declares  %  5),  that  said  towns 
shall  constitute  the  tenth  judicial 
district,  a  justice  of  which  shall 
be  elected  "at  the  next  general 
election,"  the  election  intended 
was  the  next  after  the  passage 
of  the  act,  t.  «.,  that  of  November, 
1878.    Peoples,  Flanagan.       287 
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8,  The  provisions  of  said  act  (§g  1, 
2)  directing  such  annexation  are 
within  the  exception,  and  such 
annexation  took  place  at  the  pass- 
age of  the  act  Id, 

8  It  was  also  the  legislative  intent 
(|  2)  that  the  election  of  1878 
snoiild  be  conducted  in  accord- 
ance with  the  election  laws  then 
operative  in  the  county  of  West- 
chester, not  in  conformity  to  the 
law  applicable  only  to  the  city 
of  New  York.  Id. 

4.  Accordingly,  Tield,  that  a  justice 
elected  for  said  district  at  the 
general  election  in  1873,  under  the 
laws  operative  in  said  county  of 
Westchester,  and  without  regard 
to  the  registry  acts  applicable  to 
the  city,  was  regularly  elected  and 
entitled  to  the  office.  Id. 

5.  Also  held,  that  the  act  of  1874 
(chai).  829,  Laws  of  1874)  re- 
enacting  and  amending  said  act 
of  1878,  was  intended,  and  opera- 
ted, as  a  confirmation  of  such 
election,  even  if  conducted  irregu- 
larly. Id. 


EMINENT  DOMAIN. 

1.  Under  the  general  railroad  act 
the  question  as  to  the  necessity 
of  the  appropriation  of  lands  for 
the  use  of  a  railroad  corporation 
is  a  judicial  one  for  the  court  to 
determine;  and  when  controverted 
the  facts  must,  in  some  form,  be 
presented  to  the  court  to  enable  it 
to  decide.  In  re  If.  Y.  0.  B.  R 
Co.  407 

2.  Where  a  railroad  corporation 
makes  application  to  acquire  land 
in  addition  to  that  which  it  is  en- 
titled to  take  for  its  roadway,  and 
objections  are  made  by  the  owner, 
coupled  with  a  denial  of  the 
special  allegations  of  the  petition 
respecting  tne  purposes  for  which 
the  land  is  required,  the  burden 
is  upon  the  petitioner  of  adducing 
proof  of  the  special  circumstances 
alleged  in  support  of  the  averment 
that  it  requires  the  land.  Id. 

8.  The  provision  of  the  general  rail- 
road act  (§  15,  chap.  1%),  Laws  of 


1850,  as  amended  by  ^  2,  chap.  282, 
Laws  of  1854),  authorizing  the  land 
owner  to  disprove  the  allegations 
of  the  petition  was  intended  to 
enable  him  to  introduce  proof 
upon  his  part  to  meet  that  offered 
bv  the  petitioner,  and  to  disprove 
allegations  of  the  petition  capable 
of  being  disproved;  as  to  the 
special  circumstances  lying  with- 
in the  knowledge  of  the  petitionee 
it  is  put  to  its  proofs,  if  the  ownei 
show  sufficient  cause  against  the 
petition.  Id. 

4  While  a  corporation  cannot,  un- 
der a  power  to  take  lands  for  a 
public  use,  take  from  another  cor- 
poration having  the  like  power 
lands  held  by  the  latter  for  a  pub- 
lic use  pursuant  to  its  charter,  yet 
an  easement  may  be  acquired  in 
invitum,  in  such  lands  when  it 
may  be  enjoyed  without  detriment 
to  the  puDlic  or  without  interfer- 
ing with  the  use  to  which  the 
lands  are  devoted.  In  re  B,  W. 
Comrs.  418 

5.  So,  also,  lands  held  by  a  cor- 
poration or  public  body,  but  not 
used  for  or  necessary  to  a  public 
purpose,  mav  be  taKen  as  if  held 
by  an  individual  owner.  Id. 

6.  The  R  W.  Co.  was  incorporated 
for  the  purpose  of  supplying  the 
city  of  R.  with  water.  It  owned 
lands  on  the  margin  of  H.  lake, 
and  claimed  to  own,  as  riparian 
proprietor,  the  waters  of  said  lake. 
The  water  commissioners  of  the 
city  of  R ,  under  statutes  author- 
izing the  city  to  acquire  by  pro- 
ceedings, in  invitum,  easements  in 
lands  lor  the  purpose  of  procuring 
a  water  supply  for  the  city,  insti- 
tuted such  proceedings  to  acquire 
a  right  to  dig  a  trench  across  cer- 
tain specified  lands  of  the  R  W. 
Go.  to  the  lake,  and  to  lay  a  pipe 
therein  for  the  purpose  of  carrying 
the  water  of  the  lake  to  the  city. 
Held,  that  the  rights  of  the  res- 

Eective  parties  to  the  water  of  the 
ike  were  not  involved  in  the 
proceedings,  nor  did  the  petition 
or  orders  granted,  in  pursuance 
thereof,  seek  to  confer  upon  the 
city  any  right  to  take  or  use  the 
water,  or  to  do  any  act  to  the  det* 
riment  of  a  riparian  proprietor 
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that  all  that  could  be,  or  was 
sought  to  be,  acquired  thereuader 
was  an  easement  of  laying  pipes 
and  conveying  through  them  any 
water  to  which  the  city  had  a 
right;  that,  therefore,  the  granting 
of  the  petition  was  not  an  inter- 
ference with  the  corporate  rights 
and  franchises  of  the  R.  W.  Co., 
or  with  the  use  of  the  lands  for  the 
purposes  of  its  organization.     Id, 

7.  The  question  whether  the  use  for 
which  private  property  is  sought 
to  be  taken,  under  and  by  the 
exercise  of  the  right  of  eminent 
domain,  is  public  or  private,  is  a 
judicial  one,  to  be  determined  by 
the  courts;  the  grant  by  the  legis- 
lature of  the  right  to  take,  is  not 
conclusive  evidence  that  the  use 
is  a  public  one.    In  re  D.  O.  Aw^n. 

569 

8.  The  use  of  lands  for  the  purposes 
of  rural  cemetery  associations,  in- 
corporated under  the  general  law 
(chap.  188,  Laws  of  1847,  as 
amended  by  chap.  280,  Laws  of 
1852,  and  chap.  245,  Laws  of 
1874),  is  private,  not  public.      Id, 

9.  The  provision,  therefore,  of  the 
act  of  1878  (chap.  452,  Laws  of 
1873),  authorizing  the  taking  of 
lands  for  the  purposes  of  such  an 
association,  by  proceeding  in  in- 
vitum,  is  unconstitutional  and 
void.  Id. 


EQUITABLE  CONVERSION. 

1.  The  will  of  H.  directed  his  exe- 
cutors to  close  his  business  and 
glace  the  proceeds  thereof  and  all 
is  "  property,  both  real  and  per- 
sonal, at  interest  on  bond  and 
mortgage,  or  otherwise,  as  in  their 
judgment  they  may  deem  best," 
and  to  employ  "the  proceeds, 
rents,  income  or  interest "  for  the 
support  and  maintenance  of  the 
testator's  wife  and  children;  he 
then  devised  and  bequeathed  all 
his  estate,  "both  real  and  per- 
sonal," to  his  children,  to  be  di- 
vided upon  the  death  of  his  wife. 
In  an  notion  for  a  construction  of 
the  will,  ?ield,  that  an  intent  to 
convert  absolutely  the  real  estate 
into  money  did  not  appear,  and 


no  such  conversion  was  madelgr 
the  will.  Oourley  v.  CampbeXL  lA 


2.  It  appeared  that  the  personal 
tate  of  the  testator  was  amply  suf- 
ficient to  provide  for  the  support 
and  maintenance  of  the  testator's 
widow  and  children.  The  rea. 
estate  was  not  disposed  of  by  the 
executors.  Hdd,  that  as  no  ne- 
cessity existed  for  a  sale  of  the 
realty  for  the  purpose  specified  in 
the  will,  to  this  extent  the  purpose 
had  failed ;  and  that  the  land  re- 
tained its  original  character  and 
descended  to  the  heirs.    Id, 

8.  The  will  of  B.  directed  his  exe- 
cutrix to  divide  his  real  estate 
equally  between  his  two  sons  C 
and  S.,  after  the  youngest  arrival 
at  the  age  of  twenty-three.  In  a 
codicil  he  directed  his  executrix 
to  sell  all  his  real  estate.  Both 
sons  survived  the  testator.  In  an 
action  for  a  construction  of  the 
will,  held,  that  there  being  no  pur- 
pose for  the  sale  expressed  in  the 
codicil,  the  fair  inierence  was  it 
was  for  the  purpose  of  division; 
that  as  the  sons  survived,  the  pur- 
pose had  not  failed;  and  that  the 
direction  to  sell  operated  as  a  con- 
version of  the  real  estate  into  per- 
sonalty immediately  upon  the 
death  of  the  testator  and  the  land 
became  money  for  all  purposes  of 
administration,  the  sons  taking 
their  interest  as  legatees;  and  that 
upon  the  death  of  C.  before  actual 
sale,  his  interest  passed  to  his  per- 
sonal representatives.  Fisher  v. 
Banta.  468 

4.  Also,  held,  that  conversion  was 
not  prevented  because  the  legal 
estate  was  not  given  in  trust  to  Uie 
executrix,  or  because  there  was  no 
devise  of  the  lands,  and  they 
passed  by  descent  to  the  two  sons. 

EQUITY. 

1.  Where,  in  an  action  to  set  aside 
conveyances  of  real  estate  as  ob- 
tained by  fraud,  an  interlocutory 
judgment  has  been  rendered  deter- 
minmg  the  title  to  be  in  plaintiff, 
subject  to  certain  liens  of  defend- 
ant, and  directing  an  accounting, 
and  where,  by  consent,  a  receivei 
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has  been  appointed  to  receive  the 
rents  during  the  accounting,  it  is 
within  the  aiscretion  of  the  court 
to  order  the  receiver  to  pay  over 
the  rents  collected  to  the  plaintiff 
upon  such  terms  as  it  may  deem 
proper.    PtattY.PUiU,  860 

Actum  to  aet  aside  rudgment for 

fravd^  when  maintainaiie. 

See  MeMurray  v.  McMurray,  175. 

Wh^re  court  of  equity  hasjur- 

iidictum  to  enforce  performance  of 
partially  performed  parol  contract  to 
convey  lands,  or  to  declare  the  pur- 
chaser a  trustee  ex  nuUifldo. 

See  Wheeler  v.  Seymour,  227. 

Action  to  recover  moneys  paid 

bv  mietaks  equitable,  and  evidence 
Mowing  equities  with  defendant  proper 
without  being  pleaded. 

SeeKBk,Y,  Bltinge  (Mem.),  625. 


ESTOPPEL. 

FlaintifTs  contracted  to  sell  to  B.  & 
Co.  a  quantity  of  cotton,  in  store, 
to  be  paid  for  on  delivery.  The 
N.  Y.  W.  &  S.  Co.  loaned  to  B. 
&  Co.  a  sum  of  money,  receiving 
as  security  an  invoice  and  written 
pledge  of  the  cotton,  and  an  order 
upon  the  warehousenmn.  Upon 
presentation  of  the  order,  and 
while  the  cotton  was  being  weigh- 
ed and  examined  for  delivery,  the 
warehouseman,  with  the  consent 
of  plaintiffs,  gave  to  the  N.  Y. 
W.  and  S.  Co.  the  ordinary  ware- 
house receipt  for  the  cotton.  This 
was  on  Saturday.  B.  &  Co.  did 
not  pav  for  the  cotton,  and  on  the 
next  Tuesday  failed.  In  an  ac- 
tion to  recover  possession  of  the 
cotton,  held,  that,  upon  the  occa- 
sion of  the  loan  to  B.  &  Co.,  the 
N.  Y.  W.  and  S.  Co.  acquired  no 
title  to  the  cotton,  as  ae;ainst  plain- 
tiffs, as  it  parted  with  its  money 
solely  upon  the  en^^ement  of  that 
firm,  and  upon  their  order;  that 
no  title  was  acquired  at  the  time 
of  the  lelivery  of  the  warehouse 
receip*  as  no  value  was  parted 
with  upon  the  faith  of  it;  but  that, 
upon  receiving  the  receipt,  said 
company  had  a  right  to  repose 
upon  it  as  a  ratinc-atlon  of  the 
prior  pledge,  and  having  relied 
upon  it,  and  thereby  having  been 
induced  to  refrain  from  any  at- 1 


tempt  to  recover  the  loan  or  secure 
an  indemnity,  plaintiffs  were  es- 
topped from  claiming  title.  Voor~ 
his  V.  (Hmstead,  118 


EVIDENCE. 

1.  In  an  action  to  recover  damages 
for  negligently  causing  the  death 
of  another,  the  Northampton  ta- 
bles are  competent  evidence  to 
show  the  probable  duration  of  life 
of  the  deceased,  which  is  an  ele- 
ment in  estimating  damages.  Sav 
terY.N.  T,  V.andKE.  RRCo, 

50 

2.  In  an  action  upon  a  bond  of  an 
officer,  his  official  reports  are  not 
conclusive  as  against  his  sureties, 
but  mere  admissions  of  the  prin- 
cinal,  subject  to  explanation.  Bis- 
seM  V.  Saxton,  55 

8.  So,  also,  statements  made  by  the 
principal  upon  applying  for  a  re- 
appointment are  not  conclusive 
against  the  sureties.  Id. 

4.  A  Judgment  record  in  a  former 
action  between  the  parties,  al- 
though not  pleaded  in  bar,  is 
competent  to  prove  a  material  fact 
at  issue.    Marston  v.  Swett,      206 

5.  Plaintiff,  in  August,  1866,  stored 
in  defendants'  warehouse  a  lot  of 
wines,  and  another  lot  in  Novem- 
ber, 1868,  with  the  understanding 
that  defendants  were  to  purchase 
them.  In  February,  1870,  de- 
fendants having  declined  to  give 
a  definite  answer  as  to  whether 
they  would  purchase,  plaintiff, 
with  a  view  of  bringing  them  to 
a  determination,  rendered  bills 
dated  respectively  at  the  dates 
when  the  wines  were  placed  in 
defendants'  custody.  The  bills 
were  not  assented  to  by  defend-- 
ants,  and  no  agreement  was  made 
as  to  price  and  terms  of  sale.  In 
July,  1870,  plaintiff  sent  to  de- 
fendants a  statement  of  the  wines, 
crediting  thereon,  "by  amounts 
reccivedon  account,  $:J2,272.63." 
Defendants  failed  in  November, 
1870,  having,  prior  to  that  time, 
disposed  of  the  wines.  In  an  ac- 
tion for  conversion,  after  defend- 
ants, for  the  purpose  of  showing 
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a  Bale,  had  given  in  evidence  the 
statement  of  July,  1870,  plaintiff 
offered  to  prove  facts  tending  to 
show  that  the  credit  was  not  for 
payments  made  specifically,  on 
account  of  the  alleged  purchase, 
but  for  moneys  due  defendants 
from  plaintiff  in  other  transac- 
tions, which  the  latter  were  will- 
ing to  offset.  This  evidence  was 
excluded  and  plaintiff  nonsuited. 
HM  (Church,  Ch.  J. ,  dissenting), 
error;  that  the  evidence  was  pro- 
per and  material,  as  destroyiM 
the  effect  of  the  credit  as  an  ad- 
mission of  a  consummated  sale; 
and  that  this  being  explained,  the 
evidence  was  sufficient  to  entitle 
plaintiff  to  go  to  the  jury  on  that 
question.  Bichard  v.  WeUington, 
^  808 

6.  A  judgment  taken  by  default  in 
summary  proceedings  for  non- 
payment of  rent,  until  reversed, 
set  aside  or  vacated,  is  conclusive 
in  an  action  by  the  landlord 
against  the  tenant  to  recover  the 
rent,  of  the  facts  alleged  in  the 
affidavit,  and  which  are  required 
by  the  statute  to  be  alleged  as  the 
basis  of  the  proceedings,  to  wit: 
the  tenancy,  the  occupation  by  the 
tenant,  the  non-payment  of  rent 
due,  and  the  holdmg  over  after 
default  in  payment.  Brown  v. 
The  Mayor,  885 

7.  In  an  action  by  an  indorser  of  a 
promissory  note,  who  has  paid  the 
same,  agamst  a  prior  indorser,  it 
is   competent   for   defendant   to 

Srove  by  parol  that  all  the  in- 
orsers  were  accommodation  in- 
dorsers,  and  by  agreement  they 
were,  as  between  themselves,  co- 
sureties.   Easterly  v.  Barber,    488 

8.  The  complaint  in  this  action 
alleged,  in  substance,  that  plain- 
tiff, being  the   owner  of  letters 

gatent  for  an  improvement  in 
arvesting  machines,  known  as 
"  Marsh's  self-rake,"  entered  into 
a  written  agreement  with  defend- 
ants by  which  he  licensed  them 
to  make,  use  and  vend  the  inven- 
tion within  a  specified  territory, 
they  agreeing  to  pay  a  royalty  of 
ten  dollars  on  eacn  one  of  the 
patented  articles  made  and  sold 
by  them  or  by   their   authority 


or  procurement;  that  defendants 
sold,  but  failed  to  account  and 
pay  as  agreed.  The  answer  was  a 
general  denial.  Upon  the  trial 
plaintiff  proved  the  alleged  agree- 
ment. Defendants  offered  in  evi- 
dence another  instrument  execu- 
ted by  the  parties  without  date, 
but  reciting  the  execution  of 
the  license  "this  day," and  de- 
fendants proved  that  both  were 
executed  at  the  same  time.  In 
the  second  instrument  plaintiff, 
for  a  valuable  consideration, 
agreed  to  give  a  "drawback"  of 
three  dollars  on  each  self-rake 
made  and  sold  by  defendants 
which  were  attached  to  other 
machines  than  "  March's  self -rake 
harvesters."  Plaintiff's  counsel 
objected  to  the  instrument  as  in* 
admissible  under  the  pleadings, 
and  it  was  rejected.  Beld,  error; 
that  the  instruments  should  be 
read  as  one,  and,  as  the  complaint 
only  set  out  part  of  the  agreement, 
under  a  denial  that  the  agreement 
was  as  set  forth,  defendants  were 
entitled  to  put  in  evidence  the  part 
omitted.    Marsh  v.  Bodffe.        588 

9.  Upon  an  issue  as  to  whether  an 
assignee  for  the  benefit  of  credi- 
tors has  paid  a  preferred  creditor, 
evidence  tending  to  show  that  the 
assignee  has  not  paid  another  pre- 
ferred creditor  in  the  same  class  is 
incompetent.  Whiniringham  v. 
Dibble.  «84 

Of  mtnesaes  beUtf,  ichenprth 

per. 

See  Turner  v.  Keller,  66. 

Beempt  of  payment  given  by 

mortgagee,  when  proper  emdance 
agaimt  cueignee. 

See  Van  Keuren  v.  Corldne,  77. 

Cf  market-priee  at  plaice  other 

Hian  iDJiere  property  is  contracted  to 
be  delivered^  when  proper. 

See  Bice  v.  Manley,  82, 

Improper  admission  of  on  pro-^ 

bate  of  WM,  when  not  ground  for  re- 
t&rsM  of  surrogates  decree. 

See  Brick  v.  Brick,  144. 

That  one  migrdng  agreement 

indorsed  tm  bond  intended  to  adop€ 
seal  of  oiMgor,  not  competent. 

See  Brown  v.  ChampUn,  214. 

Parol,  proper  in  action  far 

contribution  between  eo-sureUes  to  wm 
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the  relations  of  parties  and  the  equities 
between  them. 

See  WeOs  v.  MtOer,  255. 

Declarations  of  officers  of  cor- 
poration when  not  admissible  to  show 
consent,  in  action  for  trespass  upon 
its  lands. 

See  K  F.  and  S.  B.  Co.  v.  Bach- 
mar.,  261. 

—-^  Of  usage,  in  aetwn  against 
broker  for  conversion  of  stock  pledged, 
when  competent  and  when  incompetent. 

See  Baker  v.  Drake,  518. 

— ^  In  action  for  fraudulent  rep- 
resentations on  sale,  proof  of  similar 
representations  made  by  one  of  the  par- 
ticipator sin  the  fraud,  proper  against 
all. 

See  MiOer  v.  Barber,  559. 

Pard,  to  show  fraud  always 

proper. 

See  HaU  v.  Enein  (Mem.),  649. 

Of  declarations   of  mortgagor, 

when  competent  in  action  to  set  aside 
mortgage  as  fraudulent  against  credi- 
tors. 

See  StoweU  v.  Haaelett  (Mem.),  635. 

Of  party,  wJisn  properly  «?- 

duded  under  sections  d99  of  Code. 

See  Card  v.  Duryee  (Mem.),  651 

EXCEPTIONS. 

Where  the  evidence  in  a  case  will 
warrant  the  juiy  in  finding  for  the 
plaintiff  on  the  whole  issue,  and 
the  court  is  called  upon  by  the 
defendant  to  decide  it  as  a  ques- 
tion of  law,  without  requesting 
the  submission  of  any  question  of 
fact  to  the  jury,  the  findins^  of 
the  facts  by  the  court  instead  of 
by  the  jUry,  is  not  a  ground  of 
exception.  McCdU  y.  a.  JT.  Ins. 
Co.  806 

When  insufficient  to  raise  ques- 
tion on  appeal. 
See  Keogh  v.  Westenxlt,  (Mem.)  636. 


EXECUTION. 

1  In  March,  1866,  plaintiffs  ob- 
tained ludgmeht  by  default  against 
C,  ana  levied  upon  his  interest  in 
a  stock  of  ^oods  of  a  copartner- 
ship of  Which  he  was  a  member; 
by  stipulation  the  judgment  was 
opened,  and  0.  allowed  to  come  in 
and  defend,  all  proceedings  on  the 

SicKBLS.— Vol.  XXI,        87 


execution  to  be  suspended  "until 
otherwise  ordered  ;  directions  to 
that  effect  were  given  to  the 
sheriff,  and  the  firm  continued  its 
business  without  interference.  C. 
died  in  July  1867 ;  his  adminis- 
trators had  an  accounting  and 
settlement  with  the  surviving 
partners,  who  did  not  know  of  thB 
levy,  and  C.'s  interest  in  the  firm 
was,  for  a  good  consideration, 
transferred  by  the  administrators 
to  W.,  one  of  the  survivors. 
The  administrators  were  substi- 
tuted as  defendants  in  C.'s  place  in 
said  action.  In  March,  1868, 
judnnent  was  perfected  therein 
in  nivor  of  plaintiff,  whereupon 
the  sheriff,  by  direction  of  plain- 
tiff's attorney,  sold  the  interest  of 
C.  in  the  partnership  assets,  and 
plaintiff  became  the  purchaser, 
in  an  action  brought  by  him 
against  the  surviving  partners  for 
an  accounting,  held,  tnat  the  exe- 
cution had,  by  the  conduct  of  the 
plaintiff,  and  the  dela^  of  the 
sheriff  under  his  directions,  be- 
come dormant  as  against  bona  fide 
purchasers,  in  which  position  W. 
stood  ;  and  that  the  settlement 
and  transfer  made  by  C.'s  admin- 
istrators were  conclusive  upon 
plaintiff.    Sage  v.  Woodin.        578 

2.  In  an  action  against  a  sheriff  for 
falsely  returning  an  execution 
nvUa  bona,  the  burden  is  upon 
plaintiff  to  show  that  there  was 
property  upon  which  defendant, 
by  the  exercise  of  proper  dili- 
gence, could  have  levied,  not  up- 
on defendant  to  show  that  he 
could  find  none.  Watson  v.  Bren- 
nan.  621 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

L.  The  personal  representatives  of  a 
deceased  member  of  a  firm  may 
adiust  and  settle  the  partnership 
afndrs  with  the  surviving  part- 
ners, and,  in  the  absence  of  n*aud 
or  mistake,  the  settlement  is  con- 
clusive upon  the  parties,  and  upon 
all  persons  claiming  through 
them,  including  the  creditors  of 
the  deceased  partner.  Sage  v 
Woodin.  578 
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tbd'krrkd  upon  bit  i£.V:7e<t  ^  » 
•atrx'k  of  ir*»ri«  of  a  coptrr:>?nt:p 
of  wticti"  he  WM  s  Eipci  vs- ;  tj 
i*:pr:U:ion    the    ^»i'lzrL/-i.'s    »** 

in  auvl  d*ff*s:d,  a!l  proce**-!!^  'c 
tii«  cx«rj:>/D   to   be  s:^*^^z,i^ 
"  until  fAt*ffrwis0i  op^emA;"   di- 
rections Xfj  tKat  eff*:ct  w*T*  ?:T*a 
to  the  fitfriiff,  and  tbe  finn'coA- 
tinaed  iia  l>a^:Qe«  whhaot  k^ter- 
ff^rentjit,    C.  dkd  in  Julr,  1^7; 
bU  admin: '^rat/>ni  had  an  acc^.:mt- 
in;^  and  fc^ttlement  with  tbe  acir- 
TiTini?  peuti>er«,  who  did  not  loov 
of  the  krjr,  and  C's  int^re«<  in  " 
the  Ann  was,  for  a  good  oonfidera- 
tjon,  tran-^eired  by  the  a'iminfv 
tnit/>r»  to  W.^one  of  the  ©orriTor^.  . 
Tbe  a^imiDl<»trators  were  5a?>!>ti- ' 
tnted  afl  df^fendanta  in  C.'s  place  ■ 
In  fwid  action.    In  March,  lyjH, 
lud^rment  was  perfect^l  therein  " 
In  favor  of  plaintiff,  whereupon 
the  sheriff,  by  direction  of  piain- 
tiflTfj  allorney,  S'>»ld  the  interest  of 
C.  in  tlM;  pjirlriership  a.w-t5,  and 

filaintifl    Ixf-ame  the    purcha.<er. 
n    an    action    brought    by  him 
a^ainHt  the  surviving  ixirtners  for  j 
accounting,  Jul/1,  that  the  execu- 1 
tion  h.'ul,  by  the  conduct  of  tbe  i 
plaintiff,  and    the   delay  of  the 
Kberifl  nnder  hfg  directions,  be- 
come dormant  as  agaiast  bona  jkU 
purchasers,  in  which  position  W. 
stood ;   and  that   the  settlement 
and  transfer  made  by  C.'s  admin- 
istrators were   conclusire  upon 
pUintifl.  Id, 

When  mirrogate^  order  direct- 
ing payment  <f  legacy  before  $etUement 
ufaceountB  of,  improper. 

Bee  Oilman  Y.  Oilman (NLem,),  681. 


trrr-^jTr  ^«En.  j;;*  ty^--Tg 
gr.r-.-ikTj.  ^^  :^  sz:i^  ex~<£&i  *»  lo 
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aiki  is  fc;.7j»ti  tw  t^ 
prcxecuoo. 
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EXPERTS. 

In  aflking  hypothetical  (questions,  for 
the  purpose  of  obtaining  the  opin- 
ion of  experts,  cotmsel  may  assume 
faces  as  they  claim  them  to  exist ; 
and  an  error  in  the  assumption 
does  not  malce  the  interrogatory 
objectionable,  if  it  is  within  the 
possible  or  prolmble  range  of  the 
evidence.    Harnett  v.  Oarvey.  541 


1.  A  eovnt  of  a  justiee  of  tli^ 
has  no  power  i'^  a^i;  viz^  a  penrio 
in  contempt  azid  v*  i  ani«fa  iihn 
therefor,  lare  in  the  ca&<e#  pre- 
scribed br  statute.  (Axdkewb 
and  MnxER,  J  J  .  disMntiD^. ! 
RutKerford  t.  ILji***ie^  ^99 

2.  In  order  to  give  such  oomt  jmis- 
dictioo  to  piini*>h  a  witoe<s  for 
contempt  for  refusing  to  answer 
a  proper  and  pertinent  question, 
there  must  be  an  oath  of  the  party, 
at  Yidiose  instance  he  attended,  of 
the  materialiu-  ^  the  testimony 
(2  R.  8.,  274,  §27^).  and  a  justice 
is  liable  in  an  action  for  false  im- 

Erisoimient,  at  the  suit  of  one 
nprisoned  imder  and  in  pursu- 
ance of  his  warrant  of  conjnit- 
ment  for  such  a  contempt,  where 
h  does  not  appear  in  the  warrant 
or  by  the  evidence  that  such  an 
oath  was  made.  (Aitdrkwe  and 
MiLLBB»  JJ.,  dissenting.)         Id. 


FIXTURES. 

1.  The  criterion  of  a  fixture  is  the 
union  of  these  three  requisites: 
First  Actual  annexation  to  the 
realty  or  something  appurtenant 
thereto.  Second.  Application  to 
the  use  or  purpose  to  which  that 
part  of  the  realty  to  which  it  is 
connected  is  appropriated.  Third. 
The  intention  of  the  party  maicing 
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tii6  annexation  to  make  a  petma- 
nent  accession  to  the  fieebold. 
McBmy.  a  ^.  Bank.  490 

%,  The  rule*  prescribed  by  the  Be- 
▼ieed  Statutes  (9  K  8.,  88,  §g  6, 
8),  which,  where  property  is  an- 
nexed to  the  freehold,  as  between 
the  pereoaai  lepcesentatives  and 
the  neirs  of  a  deceased  person, 
makes  the  mode  of  annexation 
the  test  by  which  to  determine 
whether  it  is  personal  or  real 
property,  is  not  controlling  in 
cases  between  vendor  and  vendee. 

IcL 

8.  In  such  cases  the  porpose  of  the 
annexation  and  the  intent  with 
which  it  was  made  are  the  most 
important  considerations.         Id, 

4.  If  the  article  is  attached  for  tem- 
porary nse,  with  the  intention  of 
removing  it,  a  mortgagee  cannot 
interfere  with  its  removal  by  the 
mortgagor;  but  if  attached  for  the 
permanent  improvement  of  the 
freehold,  he  may.  Id, 

5.  Where  the  character  of  property 
as  personalty  or  realty  is  not  nxea, 
but  depends  upon  the  intention 
wiUi  which  it  was  annexed  to  the 
freehold,  the  conduct  of  the  party 
by  whom  it  was  annexed  is  proper 
to  be  shown  and  important  as 
throwing  light  upon  the  inten- 
tion. Id, 

t,  Plaintiif  erected  upon  his  prem- 
ises a  building  specially  aoapted 
for  a  twine  factory  ana  for  the 
purpose  of  holding  the  machinery 
ueea  in  the  boftiness  of  manufac- 
turing twine,  which,  being  veiy 
heavy,  required  extra  strength  in 
the  building.  He  placed  memn 
the  requisite  machinery.  Each 
machine  was  fastened  to  the  floor 
by  boita,  nails  or  cleats,  and  was 
attached  to  the  gearing.  Most  of 
tto  machines  were  complele  in 
themselves,  could  be  removed 
without  material  injury  to  them 
<Hr  to  the  buikling,  and  ctmLd  be 
used  in  any  other  miilding  having 
strength  to  support  and  power  to 
run  wem,  bat  would  be  of  less 
value  if  taken  out  and  eold  than 
if  they  remained  as  jMrt  of  the 
f  actoiy.    Plaintiff  carried  on  the 


business  for  some  years,  when  he 
contracted  to  seU,  describing  the 
property  in  the  contract  of  sue  af 
the  real  estate  situate  in  J.,  viz., 
the  twine  factory,  etc.,  together 
with  all  the  machinery,  etc.,  the 
whole  being  sold  for  a  gross  sum. 
He  executed  a  conveyance  de- 
scribing the  land  only,  and  took 
back  a  mort^gge  with  the  same 
description.  The  lands  und  build- 
ings* without  the  machinery,  were 
worth  much  less  than  the  amount 
of  the  mortage.  In  an  action  to 
restrain  iu(^ment  creditors  from 
selling  the  machinery  on  execn- 
tion  as  personal  property,  these 
facts  appeared,  and  plaintiff  testi- 
fled  that  the  machines  were  placed 
in  the  building  for  permanent 
use.  Bisld(Ai,LKS,  AKD&EWsand 
Eabl,  JJ.,  dissenting),  that  the 
evidence  was  sufficient  to  justify 
flnding  that  the  original  intent  of 
annexation  was  to  make  the 
machinery  permanently  a  part  of 
the  freehold;  that  as  between  the 
parties  the  machines  were  fix- 
tures, and  so  covered  by  the  mort- 
gage; and  that  plaintiff  was  enti- 
Ued  to  the  relief  sought  Id, 

7,  Also,  held,  that  it  was  immaterial 
upon  the  question  of  intent  that 
plaintiff,  at  the  request  of  the 
grantee,  after  execution  of  the 
deed,  executed  also  a  bill  of  sale 
of  the  machinery,  tools  and  ^- 
tures.  Id, 


PORBCLOSURB. 

1.  A  purchaser  at  a  tax  sale  of  land 
covered  by  a  mortgage  is  not  af- 
fected by  a  subsequent  foreclosure 
of  the  mortgage  and  sale  of  the 
mortgaged  premises,  where  he  is 
not  made  a  party  to  the  f  oredoa- 
ure.    Boeforv.  Hotoard.  5 

2.  Where  an  infant  defendant  in 
an  action  for  foreclosure  is  served 
with  process,  but  no  guardian  ad 
Utem  Is  i^pointed,  and  Judgment 
is  taken  by  default,  the  judgment 
is  not  void,  but  voidable.  MiMur- 
rap  V.  McMurraif,  175 

8.  In  such  case,  where  Judgment  la 
obtained  by  fraud  and  collusion 


titf! 


r.rif 


AtAClft    '«» 


not 


•*:f-      OP    iJU-uii^*     -r'.TL   lis*  i#^- 
au^^.^v**!  m  ir.i  i.n  5:r  f.ir^:i>«Pir**, 


if  1^4.    ■;»••.»>' 


-^fZ         M 


nr,    ▼>r 


y,'.:.'^^  The  TT.iii.-v  «ur¥'»r?rL 
h**-^  for  ..f*  ir  1  nrTrn.ii  ninr  i  ^xr- 

Uf  V:  v,ui,  whTca  TT  w  worth  ^"5  :i*», 
for  *t0^  Y*r;m:rAi  pncf:  <-A  f»'j«»,  u:* 
\i^,  ^r^^'.i -id  f/Tk  itie  morrzaz^;  ate 
ifcLv^  -Krlifirfrw  hffr  »n.--»er,  and 
nt.p'.UfM  IhAt  d^fen-iaDt  mlzht 
taiwj  ysfigrment.  and  aik>w^  icm 
U/  Uice  jnrtorruf'.Tii  for  the  fail 
ftmo>int  oi  ffi^i  mortz4g»j,  wrth<rat 
CTf'li^inj^  the  •'»>  Ju<tenent 
bj  default  waA  t'iken  a|?^ixidt  piain- 
tifrA,  under  which  the  premises 
w#;re  Jt/Wd  and  bid  in  by  defendant 
IffT  much  le«iii  than  their  ralne. 
ThHTfi  waji  a  siirpluA  on  the  sale  of 
ovf^  $'Z,(f()0  which  waft  nerer 
broii^rht  into  court,  and  plaintiffs 
received  nopart  of  it.  !No  report 
of  iMile  waM  nied  or  confirmed.  In 
•a  a^jtion  to  set  a^ide  the  Judg- 
ment and  sale,  AM,  that  the  execu- 
trix fftfyod  in  a  relation  of  trust  to- 
wards plaintiffs,  so  far  as  the  ex- 
ercJM5  of  the  power  of  sale  was 
concerned,  and  riolatcd  her  trust 
in  conveying  for  s  nominal  con- 
sideration; that  defendant  was  a 
party  to  its  violation,  and  that  the 
iftcts  sustained  a  finding  of  fraud 
and  collusion ;  that  plaintiffs  were 
entitled  to  have  the  decree  of  fore- 
closure avoided  as  to  them,  and 
could  maintain  an  original  action 
inequity  for  that  purpose;   that 
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&>r  Oie  cnmiiMfncieaicnt  of  sock 
acrlona,  and  where  defendant  had 
not  been,  prejuiiiced  by  the  dela j, 
would  noc  defeat  piafntrffsT  right 
&L  adioa.  Jd, 

C  A  pnrchaserat  a  mortgage  fore- 
eirame  sale  will  not  be  re&red  am 
account  of  apparent  defects  in  the 
property,  or  of  defects  in  the  title 
ef  wiiich  he  had  notice,  and  in  re- 
f4^r!»nce  to  which  he  msHde  hia  bid. 
I^(]Sa  T.  PUTtdL  19S 

T.  Immaterial  defects  and  merelj 
tcchiucal  objectioBS  will  not  de- 
feat the  sale.  The  coort  will  not 
permit  the  pachaser  to  avoid  his 
contract  withoat  seeing  that  the 
object  of  the  purchase  is  defeated 
and  that  it  would  be  injurious  to 
him  to  enforce  the  contract.  If  he 
gets  substantially  what  he  cxm- 
\  tracted  for,  he  must  complete  the 
purchase^  Id, 

8.  Where  a  mortgage  is  of  a  lease- 
bold  interest,  and  in  the  notice  of 
sale  under  judgment  of  foreclos- 
ure the  lease  is  referred  to,  a  pur- 
chaser is  chargeable  with  kaowl- 
edffe  of  the  contents  of  the  lease, 
and  is  supposed  to  have  made  his 
bid  in  view  of  its  provisions.    Id. 

9.  A  lease  contained  a  covenant  on 
the  part  of  the  lessee  that  he  would 
not,  during  the  term,  assign,  trans- 
fer or  set  over  tiie  lease  or  the 
term  thereby  created.  A  pur- 
chaser at  a  sale  upon  Corcelosure 
of  a  mortgage  given  by  the  lessee 
upon  the  leasehold  interest  claimed 
that  this  covenant  had  been  vio- 
lated by  giving  the  mortgage,  and 
the  lease  thereby  f  orf  eit<3.  It  ap- 
peared that  the  lessor:^  made  no 
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objection  and  were  wQllng  to  as- 
sent If  it  waa  required.  There 
was  no  proof  that  they  had  de- 
clared or  claimed  a  f(»feiture  or 
that  the  purchaser  had  applied  for 
their  assent  They  liad  receired 
rents  after  the  giTin?  the  mort- 
gage with  knowl^ge  thereof.  The 
mortgage  was  given  two  years  be- 
fore the  sale,  which  was  publicly 
advertised.  Held,  that  under  the 
circumstances  there  was  no  for- 
feiture. Id. 

10.  B  seems,  that  the  giving  of  the 
mortgage  was  not  a  violation  of 
the  covenant,  as  it  was  not  a  trans- 
fer of  the  title  or  possession;  nor 
was  the  foreclosure  sale  a  breach, 
as  it  was  a  sale  in  incitttm.        Id. 

il.  The  lease  contained  a  covenant 
that  the  lessee  would,  within  two 
years  from  the  commencement  of 
the  term,  erect  buildings  on  a  por- 
tion of  the  demised  premises  worth 
at  least  $75,000,  which  was  not 
done.  This  was  known  to  the 
purchaser  at  the  time  of  the  pur- 
chase. The  lessors,  knowing  the 
facts,  had  sued  to  recover  rent 
without  claiming  forfeiture,  and 
it  did  not  appear  that  they  had 
ever  claimed  any  forfeiture;  it 
apj^eared  by  affidavits  on  part  of 
plaintiffs  that  the  purchasers  were 
aware  that  the  lessors  were  will 
ing  to  extend  the  time,  and  had 
80  extended  it  Held,  that  no  for- 
feiture on  this  account  appeared; 
and  that  it  did  not  defeat  the  sale. 

Id.\ 

• 
12.  Parties  formerly  owning  the 
leased  lands  and  other  lands  on 
both  sides  of  Twenty-second 
street  entered  Into  an  agreement 
that  the  buildings  thereaner  erect- 
ed thereon,  fronting  on  said  street, 
should  be  placed  back  seven  feet 
six  inches  from  the  street,  so  as 
to  have  a  court^rard  in  front  of 
the  preraisee,  and  the  houses  had 
been  built  in  conformity  to  the 
agreement,  including  one  on  that 
portion  of  the  leasehold  premises 
affected.  There  was  no  proof  or 
allegation  that  this  agreement  di- 
tninished  the  value  of  the  prem- 
ises. Held  (MiLLBR,  J.,  dissen^ 
ing),  that  whUe  this  agreement  was 
in  oneaeDse  an  incumbrance  upon 


the  premises,  it  could  not  be  as- 
sumed without  proof  that  it  injuri- 
ously affected  their  value;  and  as 
it  was  manifest  that  the  puxx;has- 
ers  would  have  bid  the  same  had 
they  known  of  the  agreement,  it 
was  an  immaterial  defect,  which 
the  court  would  disregard.        Id. 

13.  In  the  said  agreement  was  a  cov- 
enant that  the  owners  should  not 
permit  to  be  erected  or  <:arried  on 
upon  their  respective  premises 
any  building  or  business  gener- 
ally classed  as  nuisances  or  dan- 
gerous or  offensive.  A  similar  cov- 
enant of  the  lessee  was  contained 
in  the  lease.  Held,  that  the  cove- 
nant in  the  agreement  was  for  the 
benefit  of  all  the  lots,  and  it  could 
not  be  inferred  that  it  injured  the 
value  of  any  of  them;  and  as  es- 
sentially the  same  covenant  was 
in  the  lease,  this  was  no  ground 
for  reliel  Id. 


14  Plaintiff  obtained  judgment 
against  W.,  of  which  there  was 
unpaid  about  $700.  Execution 
was  issued  thereon  and  a  levy 
made  on  property  of  W.  W.  in- 
duced by  fraudulent  representa- 
tions, assigned  and  delivered  to 
plaintiff  a  bond  and  mortgage 
executed  hj  defendant  upon  the 
understandmg  and  agreement  that 
plaintiff  should  s^  the  same, 
deduct  from  the  proceeds  the 
amount  of  the  judgment,  and  a 
sum  agreed  upon  as  compensation 
for  his  services,  and  pay  the  sur- 
plus to  W.  Plaintiff  at  the  time 
held  a  note  against  VV:.  for  $2,590. 
On  receiving  the  assignment,  bond 
and  mortgage,  plaintiff  assumed 
to  own  them,  but  refused  to  satis- 
fy the  judgment  out  of  them  or  to 
abandon  the  levy  unless  W.  would 
pay  the  note.  Defendant  paid  the 
bond  to  W.  In  an  action  to  fore- 
close the  mortgage,  held,  that 
plaintiff  was  not  entitled  to  hold 
the  bond  and  mortgage  for  the 
amount  of  the  execution;  also, 
that  as  Hie  question  was  not  raised 
upon  the  trial,  plaintiff  then 
claiming  the  full  amount  of  the 
bond  and  mortgage,  and  was 
not  passed  upon  by  the  Supremo 
Court,  it  could  not  be  raised  here. 
HaU  F.  Bncin,  64» 
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Hkorimng  partis$  to  pwrAtm,  mU  not 
protect  ttuttee  in  pvrehaiing  for  Mi 
owi:boruffU. 
Ae  Fulton  Y.Whiit^,  54a 


FORFEITURE. 
Cf  loose,  vhat  triB  not  amount 


800  JSnnf  ▼•  iWafS*  198. 


FORGERY. 

fi  ooomo,  the  general  rule  that  an  in- 
indoraer  of  a  pnNiufisoiy  note  con- 
tracts that  the  instrument  itself 
and  the  antecedent  signatures  are 

genuine  does  not  apoly  where  the 
older  has  procured  an  indorse- 
ment upon  a  forged  note  with 
knowledge  of  the  forgery  and  upon 
a  representation  to  the  indorser 
that  it  was  genuine,  or  where  the 
bolder  receired  the  note  after  ma- 
turity and  without  consideration 
from  one  who  so  procured  the 
indorsement     Ikimor  t.  KeUer. 

66 

FORMER  ADJUDICATION. 

— -  When  legateee  not  hotmd  by 
mtirrogMe  deoree  eottUng  eaoeeutore 
moeounis. 

Bee  FUker  t.  Bomto,  46a 

When  deoree  eetOingeoteewtov'e 

emonnte  no  bar  to  aeUon  agmntt  hm 
metnutee. 

Bee  FuUon  ▼.  WMtneg,  548 


FRAUD. 

1.  A  parol  agreement  in  vefsrenoe  to 
lands,  not  authorized  by  the  stat- 
ute of  frauds  (2  R.  S.,  |§  6,  8),  is 
void  as  weil  in  eqmty  as  in  kiw. 
Whodor  v.  Beynoide.  827 

%  Where,  inveiiaiioe  npea  the  agree- 
ment, one  party  has  so  far  jwrtly 
perfocmed  that  it  wovid  bea  firaud 
upon  him  unlefle  the  agreement 
flbonld  be  performed,  or  where  the 
agreement  attempts  to  ereate  a 
trust  and  was  induoed  by  fraud. 


the  eonrl  haa  aquilable  jioMie- 
tioB  to  relieve  against  the  ttmad 
and  to  apply  a  remedy  by  enforc- 
ing the  agreanent  Xamohcaae, 
the  Jufisdiotion  is  f osonded  aot 
upon  the  agreement  but  upon  the 
fraud  Jd. 

a  A  part  pexfoffmanoe  of  a  parol 
agreemant,  r<Ad  by  the  statute  of 
frauds,  which  will  take  it  out  of 
the  operation  erf  the  statute,  must 
be  substantial,  and  the  acta  of  part 
perfoimance  must  also  clearly  ap- 
pear to  have  been  done  soialy  with 
a  view  of  performing  the  agsee- 
Kuant.  Jd. 


4.  Where  a  parol 
porting  to  create  a  trust,  is  part  of 
a  scheme  of  fraud,  or  a  party  is 
fraudulently  dqirived  of  valuable 
rights  or  propert  v*bf  means  tbere- 
01,  the  court  will  raise  an  implied 
trust,  treating  the  nerson  who  per- 
petrated the  fraua  as  trustee  eg 
malefiao.  Jd. 

6l  a  fraud  which  will  oimvert  a 
purchaser  of  real  estate  into  a 
trustee  ox  malefieio  must  be  fraud 
at  the  time  of  the  porehaae,  not 
afterwards;  and  the  mere  aequies- 
cence  or  omission  of  another  to 
take  steps  to  obtain  the  properU, 
although  induced  by  faith  tu  the 
purchaser's  parol  promise  to  pur- 
chase for  his  benefit,  will  not  estop 
him  fr<«n  denying  the  trust;  to 
work  an  estoppd,  the  pronusee 
must  have  been  induced,  at  the 
instance  of  the  promissor,  to  incur . 
some  expense  or  perf  oim  some  act 
which  he  oth^rnse  would  not 
have  done.  J2L 

6.  A  mere  refusal  to  perform  a  parol 
a^reement^  void  under  the  statute 
of  f  raudsL  is  in  no  sense  a  &aud 
either  in  law  or  equity.  Jd. 

7.  lu  an  actien  lor  apeoftfie 
anee  of  aa  alkiged 
meat,  plainiiira  evidettee  leaded 
to  shew  that  he  being  the^wner 
lOf  premiaee  upou  iHolek  was  a 
mortgage  owaed  by  dafsMbut, 
and  bcmg  InsolveBit,  agreed  by 
parol  with  defeudant  the*  the 
latter  should  f oredoee  his  mort- 
gage, bid  In  tbepren^ieB  and  then 
sttior  hold  th^Ti  p^il  aoch  Mme 
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IS  (hey  could  sell  them  for  their 
value,  and,  when  sold,  defendant 
to  deduct  the  amount  of  his  mort- 
gage, with  costs  and  expenses,  and 
pay  plaintiff  the  balance.  It  if  as 
not  agreed  that  plaintiff  should  not 
attend  the  sale,  or  that  he  should 

Srevent  others  from  bidding, 
defendant  foreclosed  and  bid  in 
the  property;  nothing  was  said  at 
the  sale  about  the  agreement,  and 
nothing  said  or  done  by  defendant 
to  prevent  competition.  Plaintiff 
did  not  attend  the  sale,  but  there 
was  no  proof  that  he  omitted  to 
attend  or  to  procure  others  to  at- 
tend in  reliance  upon  the  agree- 
ment, and  that,  but  for  the  agree- 
ment, he  or  some  other  person  pro- 
cured by  him  could  or  would  have 
bid  it  off.  Defendant's  claim, 
with  costs  and  expenses,  was  about 
what  the  land  was  worth.  There 
was  no  allegation  or  proof  of  fraud 
tn  the  i^eement  or  sale.  Defend- 
ant took  possession  of  the  prem- 
ises, paid  taxes,  etc.,  for  nine 
years  when  this  action  was  com- 
menced, the  land  then  having 
greatly  increased  in  value.  Meld, 
that  the  alleged  agreement  could 
not  be  enforced  either  on  the 
ground  of  part  performance  or  as 
a  parol  trust  Id, 

8.  Defendant  sold  and  assigned  to 
plaintiff  a  legacy.  In  an  action  to 
recover  damages,  upon  allegations 
that  the  purchase  was  induced  by 
fraudulent  representations.  It  ap- 
peared that  defendant  represented, 
m  substance,  that  the  legacy  was 
as  good  as  a  piortgage  upon  any 
man's  farm,  and  that  plaintiff 
mi^ht  inquire.  Plaintiff  did  in- 
quire of  persons  to  whom  he  was 
referred  by  defendant,  who  stated 
the  legacy  to  be  good.  '  h»  value 
dependea  upon  the  question 
whether  it  was  chargeable  upon 
the  testator's  real  estate.  The  per- 
sonal estate  was  insuflicient,  but 
both  real  and  per9onal  more  than 
flufllcient  to  pay  it  An  a|;torney, 
ftt  the  request  of  the  parties,  ex- 
amined the  will  and  gave  his 
opinion  that  the  legacy  was  good. 
In  kn.  actiooL  subsequently  brought 
to  obtain  a  constru<;tion  <x  the  will 
it  was  adjudged  that  the  legacy 
was  not  a  charge  on  the  real  estate. 
The.eourt  was  requ^st«d  to  fih^ge. 


in  substance,  that  what  was  ^Icf 
by  defendant  was,  under  the  cir- 
cumstances, but  an  expression  of 
opinion,  ^he  court  refused  so  to 
charge,  and  submitted  that  ques- 
tion to  the  jury.  J3eld,  error;  that 
defendant  made  no  false  state- 
ments of  facts,  and  what  he  said 
could  have  been  only  an  expression 
of  opinion.    Buff  any  v.  Ferguson, 

482 

9.  It  appeared  that  defendant  had 
been  mformed,  prior  to  the  sale, 
by  one  of  the  executors  that  an 
action  for  a  construction  of  the 
will  was  about  to  be  commenced, 
and  that  he  did  not  disclose  this 
to  plaintiff.  .fiS?^^  (Folgbr,  and 
Eabl,  JJ.,  dissenting),  that  the 
judgment  could  not  be  sustained 
on  the  ground  of  a  fraudulent 
concealment,  although  the  action 
might  have  been  maintained  there- 
on, as  this  did  not  remedy  the  er- 
ror in  the  refusal  to  charge,  under 
which  the  jury  may  have  held  the 
representations  made  were  fraudu- 
lent, and  so  have  determined  the 
case.  Id. 

10.  A  corporation  was  organized 
under  the  general  manufacturing 
law  for  the  purpose,  as  stated  in 
its  charter,  of  dealing  in  patent- 
rights  and  the  manufacture  and 
sue  of  patented  articles.  Defend- 
ant B.  was  president,  and  defend- 
ant S.  secretary,  and  both  took  an 
active  part  in  the  organization. 
They,  with  the  other  promoters  of 
the  company,  had  purchased  for 
$8,500  an  interest  in  a  "patent 
hay-loader,"  giving  their  notes  for 
most  of  the  purchase-money.  The 
scheme  to  organize  the  company 
was  set  on  foot  to  realize  means 
to  relieve  themselves  from  liability 
thereon  and  to  secure  advances. 
The  interest  in  said  patent  was 
conveyed  to  the  companv,  and  ^aa 
the  only  property  held  by  it  to 
represent  its  nominal  capital  of 
$35,000.  To  promote  the  sale  of 
stock,  and  give  credit  to  the  en- 
terprise, various  prominent  men 
were  solicited  and  induced  to  sub- 
scribe for  stock,  giving  their  notes 
therefor  upon  a  secret  agreeihent, 
which  was  carried  out,  that  the 
notes  shoidd  be  given  up  without 
payment     Plaintiff  was  induced 
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to  sabscribe  for  $500  of  the  stock, 
^ying  his  note  therefor,  payable 
to  defendants  or  bearer,  upon 
representations  of  defendant  B. 
that  the  invention  was.  of  great 
value,  accompanied  by  a  statement 
of  the  names  of  the  stockholders; 
B.  including  in  the  list  the  names 
of  those  who  had  subscribed  un- 
der the  secret  agreement.  The 
negotiations  were  had  in  the  office 
of  defendant  S.,  used  as  the  office 
of  the  company;  he  was  in  anoth- 
er room  at  the  time.  Stock  was 
also  sold  to  others  upon  similar 
representations,  and  enough  was 
realized  from  sales  to  pay  the  ad- 
vances and  liabilities  of  the  orig- 
inal purchasers  of  the  patent 
PlaintiflTs  note  was  sold  before 
maturity,  and  plaintiff  paid  the 
same.  In  an  action  to  recover 
damages  for  fraud,  the  evidence 
tended  to  show  that  the  patent 
was  of  no  value.  Hdd,  that  the 
evidence  was  sufficient  to  sustain 
the  action,  as  the  representation 
of  the  value  of  the  invention  was 
accompanied  with  a  false  repre- 
sentation of  an  extrinsic  fact,  cal- 
culated to,  and  which  did,  put 
plaintiff  off  his  guard,  and  induced 
Aim  to  give  credit  to  the  statement 
of  value.    Miller  v.  Bather.      658 

11.  Also,  TiM,  that  the  representa- 
tions so  made  by  B.  were  properly 
received  in  eviaence  as  agiEiinst  S., 
the  evidence  showing  that  he 
knew,  from  its  inception,  of  the 
scheme  for  securing  fictitious  sub- 
scriptions, and  that  he  accepted 
the  benefits  resulting  from  the 
fraud.  Id. 

12.  This  evidence  was  received  be- 
fore the  connection  of  8.  with  the 
company  had  been  shown ;  it  was 
not  offered  or  received  to  show 
huQ  a  party  to  the  fraud.  Hdd, 
no  error,  as  the  order  of  proof  was 
within  the  discretion  of  the  court. 

Id. 

18.  Also,  lidd,  that  evidence  of  rep- 
resentations made  bv  defendants 
to  others  of  a  similar  character 
with  those  made  to  plaintiff,  and 
made  about  the  same  time  under 
similar  circumstances,  was  com- 
I>etent.  Id. 


14.  The  court  charsed  that  the  rale 
of  damages  was  tne  difference  be- 
tween tne  value  of  the  stock  as 
represented  and  as  it  was,  bat  re- 
fused to  charge  that  do  recoTcry 
could  be  had  because  no  proof  of 
difference  in  value  had  been  nven. 
Held,  no  error;  that  the  value  of 
the  stock  depended  upon  the  value 
of  the  invention,  as  the  company 
had  no  other  property;  and  that 
from  the  representation  that  the 
invention  was  a  valuable  one  the 
Jury  had  a  ri^bt  to  assume,  as 
against  defendants,  that  if  the 
representation  had  been  true  the 
stock  would  have  been  worth 
what  plaintiff  paid.  Id, 

15.  The  court  having  charged  in 
substance  that  the  jurv  must  be 
satisfied  from  the  evidence  that 
defendants  were  guilty  of  the 
fraud  charged  before  a  verdict 
could  be  found  against  them, 
was  requested  by  defendants' 
counsel  to  charge  that  they  must 
be  satisfied  by  clear  and  substantial 
proof.    Held,  no  error.  Id. 

16.  Where  one  obtains  an  assign- 
ment to  himself  of  a  bond  and 
mortgage  by  means  of  fraud,  and 
with  the  ostensible  purpose  of 
selling  the  same  for  the  owner,  the 
equitable  title  remains  in  the  as- 
signor, and  payment  to  him  by  the 
mortgagor  is  a  satisfaction  of  the 
mortgage  and  a  defence  to  an 
action  brought  by  the  assignee  to 
foreclose  the  same.  HaU  v.  Er- 
ydn.  649 

17.  Parol  evidence  is  competent  to 
show  the  circumstances  attending 
the  assignment.  Id. 

18.  Fraud  may  always  be  shown  by 
parol,  and  when  established  will 
vitiate  any  transaction,  however 
solemn.  Id. 

19.  Actual  and  clearly  proved  fraud 
will  not  be  protected  by  the  s>tat- 
ute  prohibiting  parol  tmsts  in  real 
property.    (2  R  S. ,  184,  §  0.)    Id. 

20.  Plaintiff  obtained  ludgment 
against  W.,  of  which  there  was 
unpaid  about  $700.  Execution 
was  issued  thereon  and  a  levy 
made  on  -pmpeny  ol  W.    W., 
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induced  hj  fraudulent  represen- 
tations, assigned  and  delivered  to 
pluntlff  a  bond  and  mortgage 
executed  b^  defendant  upon  tne 
uuderstandingand  agreement  that 

Slaintiff  should  sell  the  same, 
educt  from  the  proceeds  the 
amount  of  the  judgment,  and  a 
sum  agreed  upon  as  compensation 
for  his  services,  and  pay  the  sur- 
plus to  W.  Plaintiff  at  the  time 
held  a  note  against  W.  for  $2,600. 
Gn  receiving  the  assignment,  bond 
and  mortgage,  plaintiff  assumed 
to  own  them,  but  refused  to  satisfy 
the  judgment  out  of  them  or  to 
abandon  the  levy  unless  W.  would 
pay  the  note.  Defendant  paid  the 
bond  to  W.  In  an  action  to  fore- 
close the  mortgage,  held,  that 
plaintiff  was  not  entitled  to  hold 
the  bond  and  mortgage  for  the 
amount  of  the  execution;  also, 
that  as  the  <][uestion  was  not  raised 
upon  the  tnal,  plaintiff  then  claim- 
ing the  full  amount  of  the  bond 
and  mortgage,  and  was  not  passed 
upon  by  the  Supreme  Court,  it 
could  not  be  raised  here.  Id, 

When  infant  may   Tnaintain 

aih  action  to  net  aside  j^adgmerU  of  fore- 
closure,  on  account  of. 

See  McMurray  v.  MeMurray,  175 

-^— /»  action  for  fratbdulent  repre- 
KntaMons  on  sale  of  note,  costs  incurred 
in  attempting  to  collect  Thot  proper  item 
of  damages, 

SeeShngerland  v.  Bennett  (Mem.), 
611 

FRA.UD  (STATUTE  OP). 
See  Statute  of  Fbauds. 


FRAUDULENT  CONVEYANCE. 

L  C,  being  indebted  to  plidntlff, 
conveved  certain  lands  through 
a  third  person,  without  considera- 
aticn,  to  his  wife,  who  died  intes- 
tate. Plaintiff  thereafter  recovered 
Judgment  against  C,  and,  after 
return  of  execution  thereon  un- 
satisfied, commenced  an  action 
against  C.  and  the  heirs  of  his 
wife  to  set  aside  the  conveyance  as 
fraudulent  against  creditors,  and 
obtained  a  judgment  setting  it 
aside  as  to  plaintiff,  declaring  his 

SiCKELs — Vol,  XXL        88 


judgment  a  valid  lien  thereon, 
and  appointing  a  receiver  to  »eU, 
etc.  The  receiver  advertised  the 
land  for  sala  Defendant  M.,  one 
of  the  heirs,  and  who  had  suc- 
ceeded by  purchase  to  the  rights 
of  nearly  all  the  others,  tendered 
the  amount  due  on  plaintiff's  judg- 
ments, and  demanded  an  assign- 
ment thereof,  which  was  refused. 
M.  thereupon  made  a  motion  to 
compel  an  assignment  upon  pay- 
ment, and  that  ne  be  subrogated 
to  the  rights  of  the  owner  of  the 
judgments,  which  was  denied 
Held,  error;  that  the  title  of  the 
heirs  was  good  as  against  0. ,  anu 
upon  payment  of  the  judgments, 
which  were  his  debts,  to  save  their 
lands,  they  were  entitled  to'subro- 
gation  as  against  him.  Cole  v. 
Malcolm.  363 

2.  A  transfer  bv  a  debtor  of  all  his 
property,  real  and  personal,  with- 
out consideration  and  in  trust  for 
him  and  for  his  benefit  during  his 
life,  and  after  his  death  for  the 
payment  of  his  debts,  etc.,  is, 
per  se,  conclusive  evidence  of 
fraud  as  to  existing  creditors ;  no 
extrinsic  circumstances  or  evi- 
dence cUiunde  is  necssary  to  es- 
tablish a  fraudulent  intent.  It  is 
void,  therefore,  as  against  such 
creditors  both  as  to  the  real  and 
the  personal  estate.  Toung  v. 
Beermans,  874 

8.  The  innocence  of  any  fraudulent 
intent,  upon  the  part  of  the  trans- 
feree, will  not  protect  his  title. 

Id. 

4  Where,  at  the  time  of  such  a 
transfer,  the  transferer  has  in  his 
hands,  as  agent  for  another,  secu- 
rities belonging  to  his  principal 
for  which  he  is  liable  to  account, 
although  no  demand  has  been 
made  upon  him  to  transfer  and 
surrender  the  securities,  yet  there 
is  a  fiduciary  and  pecuniary  obli- 
gation, and  a  contingent  liability 
which  makes  the  principal  a  credi- 
tor, within  the  meaning  of  the 
statute,  against  fraudulent  con- 
veyances, (d  R  S.,  135,  g  1  ; 
137,  §  1.)  Id. 


6.  It  is  not  necessary  for  the  princi- 
pal, in  order  to  impeach  the  trana- 
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fer  for  fraud,  to  show  that  his 
agent  actoallj  intended  at  &e 
time  a  misappropriation  or  con- 
version ol  the  securitiesL  Id, 

4  After  the  commencement  of  an 
action  by  a  principal  to  set  aside 
sach  a  conreyance  made  by  his 
agent,  the  latter  died;  his  personal 
representatives  were  substituted  as 
defendants  but  his  heirs  at  law 
were  not  brought  in.  BM,  that 
while,  so  far  as  the  real  estate  was 
concerned,  the  proper  parties  were 
not  before  the  court  to  authorize 
a  determination  of  the  question 
as  to  whether  a  legal  estate  vested 
in  the  grantee  upon  valid  trusts, 
as  against  the  heirs;  ^et  that  plain- 
tiff was  entitled  to  judgment,  de- 
claring the  conveyance  void  and 
his  Judgment  a  lien  upon  the  real 
property  as  against  the  grantee, 
as  if  no  conveyance  had  been 
made,  with  leave  to  proceed  by 
execution  against  the  lands  ac- 
cording to  the  course  and  practice 
of  the  court.  Id, 

Boidenes    of  dedaraHom   qf 

mortffOffar,  v>hs9^ eomp&tefU  inaction 
to  aet  fuide  mortgage  as  frauduient 
agaimt  eredUors, 

Bee  StotceU  v.  Haadett  (Mem.),  635. 


GENERAL  TERM. 

1.  Where  a  review  of  facts  bv  an 
appellate  court  is  proper,  it  is,  as 
a  general  rule,  its  duty  to  examine 
the  evidence  and  determine  the 
facts  for  itself;  and  the  rule  tbat 
where  there  is  conflicting  evidnce 
or  any  evidence  to  sustain  the 
finding  it  is  error  to  reverse,  does 
not  apiHy  (Code,  §§  268,  348.) 
€hdffey  v.  Mour.  aSO 

%  Where,  in  reviewing  a  Judgment 
entered  upon  the  report  of  a  re- 
feree in  an  action  upon  an  ac- 
count, the  General  Term  find  cer- 
tain items  of  said  account  to  have 
been  established  by  the  evidence 
and  others  not,  it  is  entirely  with- 
in its  discretion  whether  to  permit 
the  Judgment  to  stand  at  the  elec- 
tion of  the  plaintiff  for  tiie  items 
it  approved,  or  to  reverse  the 
whole  judgment  and  order  a  new 
4rial  (Code,  ^  380),  and  the  exer- 


cise of  this  discretion  is  not  re- 
viewable here.  Jd, 

8.  /l^aflMiw  that  where  a  series  of  or- 
ders have  been  granted  by  the 
court  all  relating  to  the  same  sub- 
ject and  so  connected  with  eadi 
other  that  if  one  is  wrong  all  are 
wrong,  each  order  being  bat  a 
part  of  the  whole,  the  Genera. 
Term  on  appeal  from  one  or  more 
of  the  orders  having  found  them 
erroneous,  may  set  aside  the 
whole  so  that  the  records  of  the 
court  may  be  consistent.  OocK- 
ran's  Exre.  v.  IngermXi,  652 


GIFT. 

In  an  action  to  enforce  q)ecific 
performance  of  an  agreement  to 
convey  lands,  the  court  found,  in 
substance,  that  one  8.,  intending 
to  give  to  plaintiff  certain  lands, 
executed  a  contract  for  the  sale 
imd  conveyance  thereof  to  her  on 
payment  of  $1,100,  which  she 
agreed  to  pay.  It  was  never  in- 
tended that  she  should  pav  any 
thing,  and  8.  subsequently  in- 
dorsed upon  the  contract  a  re- 
ceipt in  full  of  the  purchase- 
price;  no  money  was  in  fact  paid. 
Hdd^  that  whatever  may  have 
been  the  intent,  the  agreement  to 
convey  was  not  voluntary,  as  it 
was  for  a  valuable  consideration; 
that  the  contract  did  not  operate 
as  a  gift  of  the  land,  and  conclu- 
sively rebutted  an  intent  to  make 
a  present  gift;  that  the  findings 
were  in  effect  that  the  vendor,  to 
accomplish  his  purpose  of  giving^ 
the  lands,  gave  the  debt  which 
represented  his  interest  therein; 
that  the  receipt  operated  as  a 
yalid  and  complete  gift  of  the 
debt,  leaving  the  right  of  the 
plaintiff  to  a  conveyance  in  force, 
as  if  the  debt  had  been  paid. 
Ferry  v.  Stephene,  821 


GUARANTY 

-: —  When  agreement  indorsed  en 
bond  to  be  eontidered  a$, 
^  Brown  y*  Oh^tm^n,  %iL 
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HABEAB  OORPUS. 

1.  la  prooeedioAS  under  the  stalate 
for  contempt  (^  B.  S.,  634,  €i  «0a.), 
the  court  has  jurisdiction  to  ao- 
termine  the  amount  of  costs  and 
expenses  to  be  imposed  as  a  fine 
in  case  the  part^r  is  adjudged  in 
contempt,  and  if  items  are  in- 
cVided  which  ought  not  properly 
to  be  aJlowed,  this  is  not  an  ex- 
cess of  iurisdictiou  and  does  not 
render  the  commitment  void,  i^ 
plfi  w  rd.  Y.  Jacobs,  8 

8.  The  action  of  the  court,  there- 
fore, cannot  in  such  case  be  re- 
viewed on  habeas  corpus.  Id. 

<-«r—  To  obtain  discharge  of  prisoner 
in  State  prison,  when  properly  re- 
manded. 

Bee  Bdople  ex  reLT.  Warden,  842. 


man  WAY  3. 

1.  Where  commissioners  of  high- 
way, in  constructing  an  embank- 
ment upon  a  highway,  omit  to  put 
therein  a  sufficient  culvert  to  carry 
off  the  surface  water  from  adjoin- 
ing lands,  their  successors  in  office 
are  not  liable  in  a  private  action  at 
the  suit  of  the  owner,  for  iniories 
resulting  from  the  accumulation 
of  the  wator  upon  said  lands, 
caused  by  the  embankment.  ChtUd 
▼.  Booth.  62 

2  B  seems,  that  commissionere,  in 
grading  highways,  are  not  bound 
to  provide  a  channel  for  the  drain- 
age of  surface  water,  and  are  not 
liable  for  injuries  resulting  from 
their  omitting  so  to  do.  Id. 

8.  In  an  action,  commenced  in  1873, 
against  commissioners  and  an 
overseer  of  highways  f(»  dama- 

fes  alleged  to  hkve  been  sustained 
y  tumlnff  the  waters  of  a  stream 
from  a  highway  upon  plaintifTs 
adjoining  premises,  it  appeared 
tiiat  originally  the  stream  crossed 
the  highway  on  to  said  premises, 
then,  turning,  recrossed  the  high- 
way. About  1850,  an  artificial 
channel  was  made,  proceeding  a 
•hort  diataaoe  from  the  first 
crossing,  akmg  the  side  of  the 
traveled  track  of   the  highway. 


and  thenoe  through  an  artiAdial 
ditoh  on  to  and  over  plabtilE's 
land.  In  1864,  plaintiff,  as  over- 
seer of  highways,  extended  the 
artificial  channel  along  the  high- 
way until  it  intersected  the  oi&i' 
Bai  stream;  he  also  filled  up  thi 
artificial  channel  on  his  land;  the 
waters  injured  the  highway,  ren- 
dering it  at  times  impassable,  and 
defendants  turned  them  into  the 
original  channel  SM,  that  the 
first  change  did  not  relieve  plain- 
tiff's land  from  the  burden  of  the 
stream,  or  give  him  any  preserip- 
tive  right  to  have  it  flow  along 
the  highway;  that,  as  overseer, 
he  had  no  right  to  relieve  his 
own  premises  at  the  expense  of 
the  public;  that  it  was  the  right 
and  duty  of  defendants  to  abate 
the  nuisance  caused  by  the  stream 
obstructing  the  highway,  and  they 
were  justified  in  restoring  said 
stream  to  its  original  clumneL 
KeUoggy.  Thompson  88 

4.  It  seems  that  a  prescriptive  right 
could  not  have  been  acquired,  as 
against  the  public,  by  a  twenty 
years'  flow  of  the  water  along  the 
highway.  Id. 

5.  Whdre  the  owner  of  land  lays 
the  same  out  into  lots  and  streets, 
makes  and  files  a  map  or  plot 
thereof,  and  sells  and  conveys  lots 
by  the  map  bounded  upon  Uie 
streets,  as  dellenated  thereon,  this 
does  not  necessarily,  and  without 
other  facts,  make  the  streets  so 
laid  out  public  highways.  Jf.  F. 
3.  B.  Co.  V.  Barman.  261 

6.  To  constitute  a  public  highway 
by  dedication,  there  must  not 
only  be  a  setting  apart  and  a  sur- 
render to  the  public  use  of  the 
land  by  the  owner,  but,  also,  an 
acceptance  and  formal  opening 
by  the  proper  authorities,  or  a 
user.  Id, 

7.  The  acts  and  declarations  of  the 
landowner  must  be  unmistakable 
in  their  purpose,  and  decisive  in 
their  charactw,  showing  the  intent 

.  to  dedicate  the  land  absolutely 
and  irrevocably  to  the  public  use. 

Id, 

8.  Upon  a  imp,  made  and  filed,  of 
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lands  in  the  village  of  K.  F.,  so 
laid  out,  was  a  statement  and 
resenration  as  to  a  portion  of  the 
streets  and  avenues,  to  the  effect 
that  they  were  laid  out  not  only 
with  reference  to  public  use,  but 
for  the  use  of  hydraulic  establish- 
ments, and  the  proprietors  there- 
fore reserved  a  discretionary 
power  to  direct  how  much  and 
what  part  of  said  streets  should 
be  used  for  canals  and  races,  and 
what  part  appropriated  to  public 
use.  in  an  action  for  trespass 
against  the  village  superintend- 
ent, in  entering  upon  a  part 
of  a  street  as  to  which  the  reser- 
vation applied,  cutting  down  trees, 
etc.,  for  the  purpose  of  opening 
it  as  a  highway,  JuHd,  that  the 
reservation  negatived  any  inten- 
tion of  dedicating  the  specified 
streets  and  avenues  absolutely  and 
irrevocably  to  the  public  use,  and 
some  further  act  and  declaration 
by  the  owners  was  necessary  to  a 
complete  donation;  that,  before 
the  public  could  acquire  any 
rights  or  take  any  easement  under 
the  qualified  or  proposed  dedica- 
tion, the  assent  and  donation  of 
the  proprietors  was  require.  Id, 

9.  The  original  map  was  filed  in 
1882.  In  1861,  under  the  reserved 
right,  a  new  map  was  filed,  upon 
which  the  locus  in  quo  was  not  de- 
lineated as  a  street;  up  to  this  time 
there  had  been  no  occupation  by 
any  public  overt  act,  or  any  use  as 
amghway,  or  any  act  assuming  to 
recognize  or  accept  any  dedica- 
tion, absolute  or  qualified,  of  that 
part  of  the  street,  save  a  formal 
resolution  of  the  village  trustees 
declaring  the  same  a  public  high- 
way; the  entry  by  defendant  was 
after  filing  the  new  map.  Meld, 
that,  aside  from  tiie  reservation, 
the  proprietors  had  a  perfect  right 
to  recall  the  donation,  which  Ijav- 
ing  been  done  the  action  would 
lie.  Id. 

10.  Declarations  of  plaintiff's  treas- 
urer, and  one  of  its  directors, 
consenting  to  and  directing  the 
cutting  down  of  the  trees  and 
opening  the  street  were  admitted 
as  evidence  on  the  part  of  defend- 
ant, under  objection.  BJsld,  error; 
that  the  offloer,  simply  as  such,  was 


not  authorized  to  speak  for  and 
bind  the  corporation,  and,  with- 
out further  evidence  of  his  author- 
ity, his  declarations  were  incom- 
petent Jd. 


IMPRISONMENT. 

1.  In  legal  view,  punishment  for  a 
crime  does  not  begin  until  after 
the  criminal  has  boen  convicted 
and  sentenced;  any  imprisonment 
prior  to  sentence  will  not  inure  to 
his  benefit  as  part  of  the  punish- 
ment. Bsoplx  ex  rel  r.^Ths  War- 
den, etc  342 

3.  As  to  whether  it  is  within  the 
province  of  the  courts  to  award 
to  a  prisoner  in  a  State  prison  the 
time  to  which  he  is  entitled  for 
good  conduct,  qu4Bre.  Id, 

8.  A  court  in  imposing  sentence, 
may  talce  into  consideration  the 
time  the  convict  has  been  in  cus- 
tody awaiting  trial,  but  it  is  a  mat- 
ter of  discretion  only.  Id, 

4.  On  the  sixth  of  January,  1873, 
the  relator  was  convicted  of  mur- 
der and  sentenced  to  be  hanged. 
On  writ  of  error,  proceedings  were 
stayed',  the  judgment  was  reversed, 
ana  a  venire  de  novo  ordered.  He 
was  again  tried  October  29,  1873, 
having  meanwhile  been  confined 
in  jail;  was  convicted  of  man- 
slaughter in  the  third  degree,  and 
sentenced  to  imprisonment  in  State 
prison  at  hard  labor  for  four  years, 
the  maximum  punishment  for  that 
crime,  and  was  put  into  a  State 
prison  November  1,  1873.  On 
February  5, 1875,  he  was  brought 
out  on  writ  of  TuibeM  eorjnu,  and 
claimed  that  the  time  of  imprison- 
ment between  the  first  and  the 
second  trials  should  be  taken  as 
part  of  his  sentence;  that  this, 
with  the  time  served  in  State 
prison,  and  the  abatement  earned 
by  good  conduct,  in  accordance 
with  statutes  (chap.  417,  Laws  of 
leeS;  chap.  415,  Laws  of  1868; 
chap.  321,  Laws  of  1864;  chap. 
451,  Laws  of  1874),  made  up  the 
full  term  of  imprisonment.  Mdd, 
that  the  claim  was  untenable;  and 
that  the  relator  was  properly  re- 
manded. Id. 
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INFANTS. 

1.  Where  an  infant  defendant  in  an 
action  for  foreclosure  is  served 
wiUi  process,  but  no  guardian  ad 
ht&mia  appointed,  and  judgment  is 
taken  by  default,  the  judgment  is 
not  Yoid,  but  voidable.  McMur- 
ra/y  v.  McMurray,  175 

2  In  such  case,  where  judgment  is 
obtained  by  fraud  and  collusion, 
an  action  may  be  maintained  on 
the  part  of  the  infant  to  set  it 
a?!  le  as  to  him.  Id. 

INJUNCTION. 

1.  The  court  has  no  power,  after 
judgment  against  plaintiff  in  an 
action,  and  pending  an  appeal  by 
him  therefrom,  to  grant  an  injunc- 
tion or  to  revive  or  continue  a 
temporary  injunction  previously 
granted.    Spean  v.  Mathmos,    127 

2.  N.  granted  to  defendant  U.  "all 
the  water  that  will  run  through  a 
lead  pipe  with  a  three-eighths  of  an 
inch  bore  from  a  spring  or  well," 
on  the  premises  of  the  grantor, 
with  the  privilege  of  conveying 
the  water  in  a  leaa  or  wooden  pipe 
from  the  spring  to  a  public  high- 
way. Held,  that  the  reference  to 
the  size  of  the  pipe  was  not  simply 
as  a  measure  of  the  water  granted, 
but  that  defendant  was  restricted 
to  the  use  of  a  pipe  with  a  bore  of 
three-eights  of  an  inch,  all  the 
way  from  the  spring  to  the  high- 
way; and,  it  appearing  that  al- 
though the  water  was  taken  from 
the  spring  through  a  short  piece 
of  lead  pipe  of  the  size  specifled, 
then  through  a  larger  pipe  to  the 
highway,  and  was  discharged 
through  a  faucet  but  two-eighths 
of  an  inch  in  diameter,  more  wa- 
ter was  drawn  than  would  run 
through  a  pipe  of  the  uniform  size 
of  three-eights  of  an  inch,  that  an 
action  could  be  maintained  re- 
straining defendants  from  using  a 
larger  pipe  for  any  portion  of  the 
distance.    MarMkim  v.  Stotoe.    574 


INSURANCE  (ACCIDENTAL). 

An  accidental  insurance  policy  con- 
tained a  clause  providing  that  no 


claim  should  be  made  thereunder 
"where  the  death  or  injury  may 
have  happened  while  the  insured 
was,  or  in  consequence  of  his  hav- 
ing been,  under  the  influence  of 
intoxicating  drink."  The  insured 
was  killed  by  a  pistol  shot.  In  an 
action  upon  the  policy,  held,  that 
if  the  death  of  the  insured  occur- 
red while  he  was  under  the  influ- 
ence of  intoxicating  drink,  this 
alone  avoided  the  policy  without 
regard  to  the  question  whether 
that  condition  was  the  natural  and 
reasonable  cause  of  the  death,  or 
in  any  manner  contributed  there- 
to; and,  also,  that  such  a  provi- 
sion was  proper  and  reasonable. 
Shad&r  y,RR  A,  Go,  441 


INSURANCE  (FIRE). 

1.  A  policy  of  fire  insurance  con- 
tained a  clause  declaring,  in  sub- 
stance, that  in  case  the  assured 
cause  the  property  to  be  described 
other  than  it  really  is,  so  that  it 
be  charged  at  a  lower  premium, 
or  if  the  risk  be  increased  by 
means  within  his  control,  with- 
out notice  and  consent,  the  policy 
will  be  void;  also,  that  if  the  risk 
be  increased  by  the  erection  of 
buildings,  "  or  by  the  use  of  neigh- 
boring premises  or  otherwise,"  or 
if  for  any  other  cause  the  company 
shall  so  elect,  it  shall  be  optional 
with  it,  after  notice  to  the  assured 
or  his  representative,  to  terminate 
the  insurance;  in  that  case  re- 
funding a  ratable  proportion  of 
the  premium.  In  an  action  upon 
the  policy,  defendant's  evidence 
tended  to  show  that  before  the 
loss  it  notified  the  insured  and 
plaintiff,  who,  as  mortgagee,  was, 
by  the  policy,  entitled  to  receive 
the  insurance  in  case  of  loss, 
that  it  elected  to  and  did  cancel 
the  policy;  defendant  also  ten- 
dered back  the  unearned  premium. 
Held,  that  it  was  entirely  optional 
with  defendant  when,  and  for 
what  reason,  to  terminate  the  in- 
surance, and  the  motive  or  the 
sufficiency  of  the  cause  could  not 
be  inquired  into;  and  that,  there- 
fore, a  refusal  of  the  court  so  to 
charge,  and  a  refusal  to  submit  the 
question  of  cancellation  to   the 


to^ 
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^.  T.  F.  F.  Z  and  T,  Ob.         119 


i^.  In  ah  action  upon  an  alleged 
contract  of  fire  insurance,  plain- 
tift's  evidence  tended  to  show 
that  he  had  insured  with  defend- 
ant for  many  years,  and  had  been 
in  the  habit  of  getting  policies 
without  paying-  premiums  at  the 
time.  That  plaintiff  called  upon 
defendant's  secretary  September 
6,  1871,  in  reference  to  insurance 
upon  a  hotel  on  which  defendant 
then  had  a  policy,  and  endeavored 
to  get  it  insured  at  a  less  rate. 
The  agent  replied  that  he  would 
insure  it  at  the  old  rate,  no  less. 
To  which  plaintiff  replied,  "  very 
well,  I  must  have  it  insured. 
The  defendant  made  out  a  policy 
the  next  day,  dating  it  the  sixth. 
On  the  ninth,  plaintiff  called  and 
asked  the  secretary  if  he  had  taken 
the  building.  That  officer  replied 
that  he  had,  at  the  old  price.  On 
October  sixteenth,  plaiutiff  again 
.  called  to  get  instimnce  on  other 
property,  and  told  a  clerk  of  de- 
fendant's (the  secretary  not  beinff 
in)  that  he  had  another  policy,  and 
would  pay  for  both  together. 
The  clerk  replied,  "very  well." 
The  hotel  was  burned  November 
seventh.  Plaintiff  called  the  next 
day,  informed  the  secretary  of  the 
loss,  and  offered  to  pay  for  the  two 
policies,  but  the  secretary  refused 
to  accept  payment  for  the  policy 
in  suit,  claiming  defendant  hot 
to  be  liable,  because  the  house  was 
Vacant.  A  few  days  thereafter, 
plaintiff  paid  the  premium  on  the 
second  policy  from  its  datiB,  which 
was  accepted.  The  policy  ih  suit 
contained  a  clause  that  tne  com- 
pany would  not  be  liable  until  the 
premium  was  paid.  Hdd,  that 
the  evidence  was  sufficient  to  re- 
quire the  submission  to  the  jury 
of  the  question  whether  a  credit 
waJB  not  intended  to  be  given, 
and  this  condition  waived;  and 
that  a  nonsuit  was  6rror.  Ohureh 
V.  La  F.  F.  Im.  Oo.  222 

8.  A  policy  of  ate  insufance,  by  its 
terms,  insured  plaintiff  against 
loss  "  on  his  two-story  and  exten- 
sion shingle-roof  building,  occupied 
at  diJM^fiff,"  In  an  action  upon 
the  policy  it  appeared  that  at  the 


time  it  wm  tssaed  the  building 
was  unoccupied.  Held,  that  the 
clailse  Was  a  warranty  that  tbe 
house  was  occupied  as  a  dwenizig; 
and  that  It  beinf  unoccupied* 
there  was  a  bteach  of  the  war- 
tanty  Which  avoided  the  policj. 
Alexander  v.  Q.  F.  Ihs,  Co,       464 

4.  The  policy  also  contained  a  clanse, 
ih  substance,  that  afly  pttSiSh 
othet  than  the  ftssured  procuring 
the  insurance  to  be  taken  shall  be 
deemed  to  be  the  agent  of  the 
assured,  not  of  the  compftny. 
ffeldy  that  under  this  clause  de- 
fendant  Was  not  bound  by  knowl- 
edge on  the  part  of  the  agent, 
through  whom  the  policy  was  pro- 
cared,  that  the  house  Ww  unoocu- 
pied.  Id. 

5.  Also,  that,  &£$uming  he  iJtras  agent 
of  defendant  for  the  purpose  of 

.taking  the  application,  his  knowl- 
edge of  the  falsity  of  the  war- 
ranty did  not  affect  its  validity.  Jtf. 

6.  An  action  upon  a  policy  of  fire 
insurance  was  commenced  in  the 
name  of  L.,  as  assl^ee.  Subse- 
quently, u^on  affidavits  that  it  had 
been  reassigned,  the  insured  was 
substituted  as  plaintiff ;  defendant 
acquiesced  in  the  order  by  receiv- 
ing costs  allowed  to  it.  On  the 
trial  defendant  objected  to  a  recov- 
ery, without  proof  of  an  assign- 
liient  and  reassignment.  The  ob- 
jection was  overruled^  and  a  hio- 
tion  Was  granted,  without  objec- 
tion, conforming  the  complaint  to 
the  proof.  Beui,  that  the  objec- 
tion Was  untenable,  as  after  the 
granting  of  the  motion  to  conform 
there  was  nothing  in  the  pleadings 
or  proofs  to  show  an  assignment. 
TT.  T.  M.  Go.  V.  R  F.  Ins.  Co.     613 

7.  The  i)oiicy  contained  a  clause  that 
the  company  would  not  be  liable, 
unless  premiums   "  be  actually 

§aid  to  the  company."  It  Was 
elivered  by  defendant's  agdnt, 
without  requiting  prepayment 
Payment  of  iEne  premiums  Was 
demanded  several  times,  but  not 
paid.  Plaintiff's  officer>  at  the 
time  of  the  last  demand,  promised 
to  pay  in  a  few  days.  The  policy 
was  not  canceled,  nor  was  plahi 
tiff  notified  th^t  it  would  be  void 
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unless  payment  was  made.  ESstd, 
that  the  evidence  Justified  a  find- 
ing that  the  wtdrer  of  payment 
continued  up  to  the  l08s>  and  that 
defendant  was  liable.  Id, 


INSURANCE  (MFES). 

1.  Plaintiff's  intestate^  L,  procured 
a  policy  of  life  insurance  from  de- 
fendant through  W.,  its  general 
agent.  The  premiums  were  paid 
semi-annuallv  to  W.,  who  received 
and  remittea  them  to  defendant. 
The  agencv  of  W.  terminated  in 
Kay,  1874,  save  to  receive  and 
forward  such  premiums  as  should 
be  paid  to  him  thereafter.  De- 
fenoant  in  June,  1874,  sent  a 
notice  to  I.  that  a  premium  on  his 
policy  would  fall  due  on  the 
twenty-second.  Across  the  face 
was  stamped  the  words  "Remit 
direct  to  the  home  office.**  L  sent 
to  W.  a  P.  O.  order  for  such  pre- 
mium. He  had  previously  paid 
in  the  same  manner  and  no  objec- 
tion had  been  made.  W.  was  ab- 
sent from  home,  but  his  daughter, 
in  accordance  with  his  instruc- 
tions, wrote  I.  that  her  father 
would  send  receipt  on  his  return. 
He  returned  home  after  the  time 
for  payment  by  the  terms  of  the 
policy  had  expired,  drew  the 
money  on  the  oraer  and  forwarded 
it  to  defendant,  who  refused  to 
accept.  Held,  that  the  evidence 
of  notice  of  the  revocation  of  the 
agent's  authority  at  most  raised  a 
question  of  fact  for  the  jury;  that 
it  was  no  objection  that  the  pay- 
ment was  by  P.  0.  order;  and  that 
the  authority  given  by  W.  to  his 
daughter  to  receive  premiums  fall- 
ing due  in  his  absence  was  within 
the  general  scope  of  his  authority, 
and  paynient  to  her  was  payment 
to  hun.    McNeiUy  t.  0.  Jm,  Oo. 

883 

2.  Upon  the  back  of  the  policy  was 

gnnted  a  notice  to  the  policy- 
olders  that  payment  to  agents 
would  not  be  deemed  valid  unless 
a  receipt,  signed  by  certain  speci- 
fied officers  of  the  company,  was 
received  at  the  time.  Held,  that 
this  was  not  a  limitation  of  the 
power  of  a  general  agent,  atid  pay- 
ment to  him  was  vuid  without  a 


receipt;  also  that,  as  at  the  tlmi 
when  W'.fl  general  agency  termi- 
nated he  returned  all  receipts  in 
his  hands  and  was  authorized  to 
receive  premiums  thereafter  with- 
out havinff  receipts  in  advance 
furnished  nim,  this  was  a  waiver 
of  the  instructions  contained  in 
the  notice.  Jd. ' 

8.  The  facts  that  a  person  is  author- 
ized by  a  foreign  life  insurance 
company  to  solicit  and  take  appli- 
cations for  insurance,  to  issue  and 
deliver  policies  and  to  receive  pre- 
miums, and  deliver  receipts  for 
them,  do  not,  as  matters  of  law, 
constitute  him  a  general  agent  of 
the  company,  authorized  to  waive 
conditions  in  a  policy  as  to  pay- 
ment of  premiums.  (Oht7rch,  On. 
J.,  Andrews  and  Miller,  JJ., 
dissenting.)  Mervereau  v.  P.  M.  L, 
Ins.  Oo,  214 

4.  As  to  whether,  where  upon  a 
policy  there  is  indorsed  a  notice 
that  no  agent  has  authority  to  re- 
ceive any  premiums  without  first 
presenting  a  receipt. signed  by  the 
president  or  secretary  of  the  com- 
pany, or  to  alter  the  policy  or  fe- 
ceive  any  premium  after  it  is  due, 
a  general  agent  can  waive  the  con- 
dition forfeiting  it  in  case  of 
non-payment  of  premiums,  qwxre 
(Church,  rh.  J.,  Ajnduews  and 
Miller,  JJ.,  holding  that  he  can; 
Allen,  Rapallo  and  Earl,  JJ., 
tlmt  he  cannot  in  the  absence  of 
evidence  that  the  company  has, 
by  direct  authority,  enlarged  his 
powers,  or  has  knowin^y  per- 
mitted him  to  act  beyond  the 
scope  of  the  power  as  thus  limited ; 
FoLQSR,  J.,  not  voting).  Id, 


INSURANCE  (MARINE). 

1.  In  policies  of  marine  insurance 
upon  cargo,  a  condition  is  implied 
that  th»  goods  insured  will  be 
stowed  in  the  usual  and  custom- 
ary place  for  the  carriage  of 
foods  of  that  description ;  and  any 
reach  of  this  implied  warranty 
by  which  the  risk  is  varied  and 
the  perils  insured  against  in- 
creased, vitiates  the  policy.  Le^ch 
V.  jL  M,  Im.  Co,  100 
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Si  In  actions  npcHi  maiine  insnnnoe 
file  testimony  of  undei  m  then  m 
experts  is  admisBible  upon  the 
qnestion  of  msterisUty  of  ctr- 
cmnstances  affecting  the  ri^  and 
wbere  evidence  of  this  kind  is 
necessary  for  the  reason  tbrni  the 
fact  is  not  safficiently  obvious  to 
enable  tlie  court  to  decide  it  with- 
out such  aid,  the  testimony  is  to 
be  treated  the  same  as  that  in 
reference  to  any  otlier  fact,  and  if 
there  is  no  conflict  the  fact  of 
materiality  or  immateriality  must 
belield  as  the  witnesses  testify. 

8.  In  an  action  upon  a  policy  of  ma- 
rine insurance  covering  a  quantity 
of  gold  coin  it  appeared  tliat  the 
coin  was  not  stowed  in  or  under 
the  captain's  cabin,  the  usual 
places  for  stowing  freight  of  that 
description,  but  in  the  "  run,"  un- 
der the  cargo  and  ballast  This 
waa  without  the  knowledge  of 
defendant.  The  evidence  was  un- 
disputed that  it  was  thus  exposed 
to  a  different  risk  and  the  peril 
in  case  of  disaster  at  sea  greatly 
increased.  The  vessel  sprang  a 
leak  at  sea  and  was  abandoned. 
Underwriters,  called  as  experts, 
all  testified  that  the  unusual 
method  of  stowage  was  a  fact 
material  to  the  rSk.  Held,  that 
the  court  erred  in  submitting  the 
question  of  materiality  to  the 
iury;  that  the  risk  was  not  that 
insured  against,  and  the  policy 
never  attached.  Id. 

4.  The  statement  in  a  policy  of  ma- 
rine insurance  of  the  ultimate  and 
intermediate  termini  of  the  voyage 
does  not  prohibit  stopping  at 
other  intermediate  ports,  wmch, 
by  the  course  of  navigation,  or  the 
usage  of  trade,  are  usually  entered 
in  making  the  insured  voyage. 
McOoUy,  8.  M,  In$,  Co.  006 

5.  In  the  absence  of  words  excluding 
it,  the  course  of  navigation  pre- 
scribed by  usage  may,  and  indeed 
must,  be  pursued  Id, 

6.  Defendant  issued  a  policy  insur- 
ing the  bark  L.  "at  and  from 
Miramichi  to  a  port  in  Cape  Bre- 
ton, and  at  ana  from  thence  to 
New   York,   with   privilege    of 


The 

had  pirrioiisiy  aaikd  Inai  iki 
port  of  departme  to  fi|g  eiMefe^; 
a  port  ia  Cape  Bnum,  nads  i 
charter  to  load  with  ooal,  eoaafr 
ing  a  pioyisiaB  thai  tf,  on  anivii^ 
the  captain  alioold  not  ooaadcril 
safe  to  remain  and  load,  luwutf 
libertT  to  proceed  ebewboc,  a 
which  case  the  charier  was  tok 
considered  canceled.  Kg  Ghcc 
bay  is  exposed  to  the  sea,  affonfiof 
no  protectloo  from  winds  isa 
storms,  and  it  is  the  nsiLd  costcn 
for  vessels  bound  to  Bi^Gbccbij 
for  coal,  daring  the  fal!  and  vift. 
ter  months,  to  nrst  stop  at  SjdBf  j, 
a  port  in  Cape  Breton  haVinf  i 
gdod  harbor,  first  readied  on  & 
voyage  from  Miramichi,  sod  vfaes 
their  masters  are  notified  that  tk 
vessels  can  be  loaded,  to  proceed 
to  the  port  of  lading.  Thiscoston 
was  estabUsfaed  for  the  saf etr  of 
vessels.  Hie  L.  arrived  at  %d- 
nay  November  twelfth;  the  next 
day  her  master  went  to  Bi^  Glace 
bay,  and  finding  no  wharf,  ccn- 
cluded  it  an  unsafe  place  to  load 
and  went  to  Cow  bav,  another  port 
in  Cafe  Breton  haring  a  sob- 
stantial  wharf,  and  there  entered 
into  a  charter  to  load  with  coal  for 
New  York,  on  December  twelfth. 
As  soon  as  her  turn  to  load  airiTcd 
the  L.  sailed  to  Cow  bay,  ud 
while  loading  was  driven  upon  the 
rocks  and  injured.  In  an  actioa 
upon  the  policy,  heUi,  that  the  ves- 
sel, by  stopping  at  Oydnej,  did  not 
exhaust  the  privilege  given  in  the 
policy,  nor  was  it  a  deriatioa; 
that  the  vessel  was  free  to  chooee 
any  customary  coaling  port  on 
the  island,  and  in  going  to  the 
selected  port  to  make  the  TOjage 
in  the  usual  and  customary  man- 
ner; that  therefore  the  pnrilegB 
of  the  policy  was  not  exhansted 
by  going  into  Sydney  for  safe 
anchorage  according  to  nsoal 
custom;  also,  that  the  reservation 
in  the  first  charter  of  the  ri^ 
to  cancel  it,  made  it  uncertain 
what  the  actual  voyage  woold  he, 
and  it  could  only  be  made  certaia 
when  the  master  should  elect  to 
what  port  of  lading  he  ^o^^^ 
which  election  was  made  at  M- 
ney,  in  the  direct  course  oft 
voyage  to  the  port  selected,  » 
that  there  was  no  deviation.    H 
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7.  Jl  MMWi»  ttuH  If  Uie  nuister  bad 
elected,  in  the  flnt  inatanoe,  to  go 
to  Big  Glace  bay,  and  had  first 

f;pne  to  that  port  and  then  sailed' 
or  Cow  hay,  his  privilece  under 
the  policy  would  have  oeen  ex- 
tiausted,  as  an  election  once  made 
JfitermineB  the  right  /<^ 


•8.  The  mere  fact  thaA  an  insured 
vessel  exists  in  specie,  does  not 
necessarily  prevent  the  insured 
from  claiming  a  total  loss  without 
abandonment  If  after  encounter- 
ing a  sea  peril  it  is,  for  that  rea- 
eon,  justifiably  sold  by  the  master, 
the  insured  may  claim  a  total  loss, 
accounting  to  the  insurer  for  the 
proceeds  of  the  sale  as  salvage  re- 
ceived for  his  benefit  Id, 

•.  Where,  by  the  terms  of  a  policy 
of  insurance  on  the  cargo  of  a 
canal  boat,  if  in  consequence  of 
ice  or  the  closing  of  navigation 
the  voyage  cannot  be  finishSi  the 
same  season,  the  risk  is  to  termi- 
nate at  the  time  the  voyage  shall 
be  stopped,  three  days  beinj^  given 
to  discharge  the  cargo,  the  msured 
liaa  the  right  to  maKe  every  effort 
to  continue  the  voyage,  notwith- 
standing it  be  apparent  that  it  can 
not  be  completed  by  reason  oi  ice; 
the  actual  stoppage,  is  the  time 
from  which  the  three  days  for  dis- 
charginff  are  to  be  compnted,  and 
mere  delays,  coupled  with  the  im- 
X)ossibiUty  of  completing  the  entire 
voyage,  do  not  show  actual  stop- 
page; the  voyage  can  only  be 
stppped  by  act  of  the  master  or 
oauses  making  further  progiess 
impossibla  Tne  insured  has  also 
the  rif^ht,  although  there  are  ob- 
structions by  ice,  to  continue  the 
voyage  to  a  proper  place  to  dis- 
charge the  cargo  ana  lay  up  the 
boat  for  winter.  BheneooaY.Ji.Jf. 
Ifu,  Co,  680 


JUDGMENT. 

1.  Where  an  infant  defendant* in  an 
action  for  foreclosure  is  served 
wiUi  process,  but  no  eoardian  qd 
Utem  IS  appointed,  ana  ])iidgment 
is  taken  by  default,  the  judgment 
is  not  void,  but  voidable.  McMur- 
ray  v.  MeMnrray.  175 

SiCKRLH  —  Vol-  XXI.  89 


d*  Ip  suoh  case,  where  iudgment  is 
obtained  by  fraud  ana  coUnai  >n, 
an  action  nuiy  be  maintained  on 
the  part  of  the  infant  to  set  it 
aside  as  to  him.  Id, 

8.  A  Judgment  taken  by  default  in 
summary  proceedings  for  non- 
payment of  rent,  until  revecaed, 
set  aside  or  vacated,  is  conclusive 
in  any  action  by  Uie  landlonl 
against  tb6  tenant  to  recover  the 
vent,  of  the  facts  alleged  in  the 
a(fi(Uivit,  and  which  are  required 
by  the  statute  to  be  alleged  as  the 
basis  of  the  proceedings,  to  wit: 
the  tenancy,  the  acceptance  by  the 
the  tenant,  the  non-payment  of 
rent  due,  and  the  holding  over 
after  default  in  payment  Brown 
V.  The  Mayor,  885 

4.  Where  a  motion  to  vacate  a  judg- 
ment taken  by  default  is  ipooV 
both  on  the  ground  of  mistake, 
inadvertence,  surprise  or  excusa- 
alile  neglect,  and  also  on  the 
ground  of  fraud,  and  the  facts 
warrant  the  granting  of  the  mo- 
tion on  the  latter  ground,  it  will 
be  presumed,  on  appeal  from  an 
order  of  General  Term,  affirming 
an  order  granting  the  motion,  as 
against  an  objection,  that  the  or- 
der was  granted  more  than  a  year 
after  notice  of  judgment,  ana  so 
was  improper  under  section  174  of 
the  Code;  that  the  order  was 
granted  on  the  ground  of  fraud, 
and  the  limitation  of  said  section 
does  not  apply.  Dintnwre  v. 
AdatfM,  618 

Jit  iuHon  to  Mt  (uide  frcmdu- 

lent  eonveyanee. 

See  Toung  v.  Heemums,  874. 

In  aeUon  at  law  againtt  a  cO' 

mrely  for  contribution. 

dee  Baeterly  v.  Ba/rber,  488. 

JUDICIAL  BALES. 

1.  A  imrchaser  at  a  mortgage  foes'* 
doeure  si^e  will  not  be  relieved 
on  account  of  apparent  defects  in 
the  property,  or  of  defects  in  t$e 
title  of  wliiich  he  had  notice,  and 
in  reference  to  which  he  madA  his 
bid.    lUgge  v.  PwreeU,  108 

2.  .IDnmaterial  defects  and  merdy 
techiUcal  objections  will  notds- 
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dbject  of   the 
fettled  sad  tbat 
lions  to  him  to 
tncl.     H  he 
what  he  ooatnded 
complete  the 


cent  win 

tosvoidhitt 

the!  the 

m  de- 

voidd  be  hij^ 

esforee  the 


for,  te 


H  Where  a  mortgage  ia  of  a 
Iwld  micmt,  and  IB  the  Mlioe  of 
aale  under  jodgmfnt  of  f oredo- 
aore  the  leaie  la  lefeiied  to,  a 
pmchaaer  is  chargeable  with 
knowledge  of  the  oooteota  of  the 
leaae,  a»l  Is  supposed  to  ha^e 
'    hla  bid  in  Tiew  <rf  its  piori- 

Id. 


JURISDICTION. 

L  In  proceedings  under  the  statute 
for  contempt  (2  R  8.,  534, elas^X 
the  court  nas  Jarisdictioa  to  de- 
termine the  amount  of  costs  and 
expenses  to  be  imposed  as  a  fine 
in  case  the  party  is  adjudgisd  in 
contempt,  nhd  if  items  are  in- 
cloded  which  oo^t  not  properly 
to  be  allowed,  this  is  not  an  ex- 
oesB  of  larisdiction  and  does  not 
render  the  commitment  Toid.  JP»- 
pUareLr.Jaeodi.  8 

2.  The  court  has  no  power,  after 
Judgment  against  plaintiff  in  an 
action,  and  pending  an  appeal  hy 
him  therefrom,  to  grant  an  in- 
junction or  to  reYire  or  continue 
a  temporaiT  injunction  preTioudy 
granted.    Spean  r.  JfaAem,    127 

8l  Where,  in  the  matter  of  a  probate 
of  a  win,  the  surrogate  has  ac- 
quired Jurisdiction  of  all  the  par- 
ties in  interest,  he  is  not  divested 
of  this  Jurisdiction  by  the  death 
of  one  of  the  parties,  and  where 
the  surviTors  appear  and^Utigate, 
without  objection  because  oi  an 
omission  to  bring  in  the  heirs  and 
representatives  of  the  deceased 
p«ty,  such  omission  cannot  im- 
pair the  validity  of  the  proceed- 
ings as  to  the  survivors.  Brick  v. 
BrieL  144 

1  The  legislature  has  authority  to 
confer  upon  the  Marine  Court  of 
the  city  of  New  York  whatever 
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C  The  ivovuHB  of  tks 
Cowt  ad  of  18»CI«.Mkli. 
diapt  &^,  Laws  of  1^  piofii- 
iqg  that  asy  eoQft  of  reeofi  a  te 
city  and  eooaty  of  Hew  T«k 
diall  have  power  to  aeBdafap- 
tioB  of  ssasnh  and  banor.  tic, 
broogfafc  theteia,  to  the  Xarae 
Court  for  trial,  sad  pmg  ^ 
MarineCowt  Juiwdtetioacf  iKk 

action,  aaooaaprcbeBfl?e»tetf 
the  court  tiaBS&ffTia^  it,  abbnH 
ineffectual  to  anthome  a  €iia|)il> 
aoiy  transfer,  jtt  may  Imn  cffed 
where  the  parties  ooasnt  tknt^ 
and  the  act  may  be  rctdsi  if  fts 
ooBditkm  was  iasened.        M. 

7.  Snnmaiy  proceedngswaeenl• 
menced  in  a  District  Oooit  of  ds 

cily  of  New  Yoik  by  pWw 
agahist  the  detadsat  nd  tk 
board  of  police  enniaiwiflww  ^ 
dispossew  them  for  un-mai 
of  rent  The  sildarit  indflm- 
monsalleged  that  dif esdirt  ni 
the  tenant,  and  oeciqiied  tkiwib 
itself  and  the  said  bo»d  Si  sodo^ 

tenants.  Defendaat  did  iflt  iP- 
pear,  but  the  board  appeared,  tfd. 
by  ooBsent^  the  matter  vii » 
Joumed.  £r«U,  tiiat  tiieadjHin- 
ment  was  proper,  asd  l^J» 
court  was  not  therel^  ooMd  oi 
ition  lo  proceed  eo  lie  ifl- 
i  day  sJEsiBflt  deiesdtfL 
V.  Tm  Maifor.  •* 

a  The  afBdavit,  upoa  wM<A  the 

piocee4JBgB  were  bsaed,ir»iswo 

to  before  a  notaiy  poHift  ^ 
that  it  was  property  venfied.  m 

chap.  741,  Laws  of  187a)      »> 


9. 


One  owning  an  nndirided  i^- 
est  in  letters  patent  csonoiaaffl; 
tain  an  action  in  a  ^^ 
to  recover  oompowstioo  ior» 
use  to  the  extent  of  Ws  v0» 
from  one  using  it  witlioutiuipcr 


INDEX. 


707 


mMoiL  The  cause  of  action  does 
not  arise  upon  contract,  Irat  is 
simply  the  Infringement  of  a  pat- 
ent right,  and  so  tfises  under  the 
patent  laws  of  the  United  States; 
the  United  States  courts,  there- 
fore, have  exclusive  juriadlction. 
(Allbr,  J.,  CHURcn,  Ch.  J.,  and 
£akl,* J.,  concurring.)  DeWUtr. 
JS,  If.  M.  Ch.  459 

IOl  a  plaintiff  in  an  action,  the  suh- 
lect-matter  of  which  is  within  the 
Jnrisdiction  of  a  court  of  a  justice 
of  the  peace,  cannot,  by  merely 
demanding  Judgment  for  a  sum 
ezoeeding  the  jurisdiction  of  that 
court,  oust  It  of  lurisdiction,  and 
thereby  entitle  himself  to  f uU 
costs  m  a  superior  court  wherein 
he  brings  the  action  upon  a  recov- 
ery of  a  nominal  sum;  the  recov- 
ery is  condudve  of  the  amoimt  in 
controversy,  as  affecting  the  ques- 
tion  of  costs.     iVto0r<  v.  €fTo$9. 

64« 

11.  The  Marine  Court  of  the  ci^  of 
New  York  has  no  Jurisdiction  of 
an  action  against  the  city  corpora- 
tion. (MaSaihy.  Ths  Maifor.   056 

19.  The  provisions  of  the  acts  of 
1860  (chap.  879,  Laws  of  1860)  and 
1868  (chap.  858,  Laws  of  1868), 
giving  to  the  Supreme  Ckmrt  of 
the  first  Judicial  district,the  Court 
of  Common  Pleas  for  the  city  and 
coun^,  and  the  Superior  Court  of 
the  oty,  exclusive  Jurisdiction  in 
sU  actions  where  the  city  corpora- 
tion is  a  party  defendant,  are  not 
repealed  or  affected  by  the  pro- 
vision of  the  act  of  187d,  relating 
to  the  Marine  Court  (sub.  16,  g  2, 
chap.  629,  Laws  of  1872)  which 
gives  to  said  court  Jurisdiction  of 
actions  against  corporations  cre- 

^  ated  under  the  laws  of  this  State, 
and  having  an  office  or  transact- 
ing business  in  the  city  of  New 
York ;  that  provision  Is  only  appli- 
cable to  private  corporations.   IdL 

18.  The  officers  or  agents'  of  a  mu- 
niciiMl  corporation  cannot,  by 
consent  or  omission  to  object, 
give  to  a  court  Jurisdiction  in  an 
action  against  the  corporation 
where  the  law  has  conferred  else- 
where exclusive  Jurisdiction  of 
actions  against  It  Id, 


14  Accordingly  hM,  that  the  ap- 
pearance and  answer,  by  attor- 
ney for  defendant,  in  an  action 
brought  in  the  Marine  Court 
against  the  corporation  of  the  city 
of  New  York,  was  not  a  waiver  of 
the  question  of  Jurisdiction,  and 
did  not  confer  Jurisdiction.       Td, 

Of  JuttMt  Ooufi  to  punuk 

f!>r  eonlempl, 
SeeRut/^ard  v.  Etfimm,  86a 


JUBY.  » 

1.  The  office  of  commissioner  of  Ju- 
rors, created  by  the  act  of  1847, 
"  in  relation  to  Jurors  of  the  city 
of  New  York  "  (chap.  495,  Laws 
of  1847),  was  not  niade  thereby 
distinctively  a  county  office,  nor 
did  the  commissioners  succeed  to 
powers  theretofore  exercised  by 
an  officer  of  the  county  of  New 
YoriL     JpBcple  ftB  fw2.  V.  DufUap. 

m 

2.  Assuming,  however,  that  It  was 
a  county  office,  it  was  a  new  office 
created  by  the  act,the  legislature 
had  power  subsequently  to  change 
its  character  from  a  county  to  a 
citv  office,  and  to  provide  for  a 
different  mode  of  appointment 

Id. 

8.  The  provision,  therefore,  of 
the  act  of  1873,  "to  reorganize 
the  local  government"  (chap.  385, 
Laws  of  l8Td),  vesting  the  power 
of  appointment  of  commissioner 
of  Jurors  in  the  mavor  and  com- 
mon council,  which  made  the 
office  distinctively  a  city  one, 
whatever  had  been  its  previous 
character,  is  embraced  in  the  sub- 
ject exuressed  in  the  title  of  the 
act,  ana  so  not  in  conflict  with 
section  16  of  article  8  of  the  State 
Constitution;  and  an  appointment 
to  the  office  in  accordance  with 
the  provisimis  of  said  act  of  1878 
was  valid.  *    Id» 


JUSTICE'S  COURT. 

L  A  court  of  a  Justice  of  the  peace 
has  no  power  to  adjudge  a  person 
in  contempt  and  to    punish  him 
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Uierefor^  save  kk  .ihe  omot  pie- 
.flcribed  ^  statute.  {Ajcstaswaan^ 
HiiXBB^Jj.,  (HfWiiting)   JSUtihet^ 

:9.  In  order  to  ^Te  audi  coajrt!]\iii8- 
dictioii  to  puoish  a  witaeaB  for 
eontempt  for  refuani^  to  answer 
a  proper  and  pertinent  question, 
there  most  be  an  oatlk  of  the  party» 
at  whose  instince  he  attended^  of 
the'CoaterialitT  tof  the  testimonj 

2R  8.,  374, 1 37»X  and  a  justice 
liable  in  an  action  for  false  im- 
prisonment, at  the  suit  of  one 
imprisoned  '«idl«r  and  in  purso- 
'    ance  of  his  warnmt  of  oommit- 
^BflDt^  lor-SMh  >a  ^nfeiaqpl,  'Where 
'It  dbes  nol  lapneflraatibe  .wiiirant 
K>r  by  the  •tnSMice '  tiMt  mdk  an 
«.oath  was  made.    (Akvbswb  >and 
Miliar,.  JX.disBeiitiiig.)         Id, 

'6.  Itisimmoteiial  that  the  witness 

Was  a  party  sworn  in  his  own 

'behalf,  that  the  .questtasi  he  re- 

'  fused  to  answer  was  asked  upon 

cross-examination  and  that  it  was 

therefore  impossible  to  meet  the 

-roqirirements  «f  the  Malnte;  this 

'does  not  antborise  a  disragaxd  of 

ft    (Aiftfattwa  and  Momw^JJ., 

dissenthiig.)  Id, 

'*4k,'It'memi  that  fa  case  of  sn^  re- 
fusal to  answer,  Ihereme^T'  oC  the 

•  opposite  ^ttrtj  is  to  move  to  strike 
out  the  direct-ezaminatlon.      Id, 


WhmUwUnot  d^tat  tight 

qf  action. 
See  McMwrra4f  f.  Mcliwrra^,  175. 


lalNdlorb  and  tsnakt. 

Bee  SumcAicT  Pboobbdik»& 

LBA8B. 

L  Where  a  mortgage  is  of  a  lease- 
hold interest,  and  in  the  notice  of 
sale  under  judgment  of  foreclosure 
the  lease  Isiefeirredto,  a  purchaser 
is  chargeable  with  knowledge  of 
the  contents  of  the  lease,  and  Is 
supposed  to  have  made  his  bid  in 


•▼iew iof  its  |veTJMH&  £■▼. 
JVrasBL  ^W 

\  A  lease  cotttainsfl  a  covauuda 
the  part  of  thefeiseethatheiradi 
not,  during  the  tens,  assga,tiui- 
f  er  or  aet  over  the  lease  or  tki 
term  thereby  creatnL  A  |nr- 
chaser  at  a  ^le  upon  {predqpoi 
of  a  mortgage  glTea  \fs  tbekpM 
upon  the  leaaehold  interest  cIdiDed 
that  this  coyenant  had  bea  ¥» 
lated  \^j  ^viog  the  mortgigerOd 
the  I^se  thereby  foxfeitil  It 
appeared  ttiat  the  lesson  wie 
no  objection  and  were  wiljay  tB 
assent  if  it  was  required.  iIbi 
was  no  proof  that  diey  had  d»> 
Glared  or  churned  a  foiiettoie  or 
that  the  purchaser  had  app&dfor 
their  assent.  Tbgr  Ud  leoflN 
rents  after  the  fivtng  the  xnofitm 
with  knowle^e  uieredf.  lis 
jpaort^ge  was  given  two  jean  le- 
fore  U^  8a]e>  tddcfa  was  pnlfidf 
advertised.  Hdd,  Ihat  uda  tte 
circumstanoes  there  wis  no  fv- 

fMjtUQB.  ii 

8.  7?.a00iMt,  that  Xtst  ghhic  of  tk 
mortgage  was  not  avicuaiioD d 
the  covenant,  as  it  was  not  a  tnai' 
f er  of  the  title  or  poaeeiaoa;  aff 
was  tiie  foceehMnrs  sdeakeidk, 
'asifwaa^aaleaatiMtea     A 


4.  The  Isaae  centained  a  oenrnait 
that  the  lessee  would,  wftbia  two 
years  from  the  conaeDoeBMit  d 
the  term,  erect  buildiiigieB  ap<i^ 
tion  of  the  demised  preadKs  uutk 
at  least  t75;oeO,  whtehwiaiBt 
done.  This  'was  known  Ww 
purohaser  at  the  time  of  tkeiMff' 
chase.  The  tessois,  kncrwhig  the 
facts,  had  aned  to  reeotcr*tett 
without  cUiming  floiTeftine,  aod 
it  did  not  appear  that  tlKTlia 
ever  daimea  any  forfeHore;  tt 
appeared  bj  affldavits  od  jart* 
plaintiffs  thiil^thepanftSBenwcn 
aware  that  the  'lessors  weietriBag 
to  extend  theidboM^  «iihad>ioei* 
tendedll  jBMI,thalii0Melim 
on  this  aoeofunt  appeanC;  sad  flat 
itdfdnatiMBatilliMriBi       & 

5.  Fi&rtiesfbnneriyownhigfliehaied 
lands  and  oAer lands  on  b<'^'|dii 
of  Twenty-second  street  0B|<J!^ 
into  an  agreement  that  thi  wh 
Inge  Iheraafter  ereelsd  tam 


OfMEX; 


TCBt 


from  th9  atrM,  00  m  to  bayq  a 
oourt-jrard  la  ttoni  of  tbe  prmmpas, 
and  tae  hooBes.  hadi  baeai  bultt.  in 
conformity  to  tlie  a^roemaat,  in- 
cluding one  on  tbM  portion  of  the 
leaaehoidpreniiMii  affected.  Tliere 
was  no  proof  or  allegaUon  that  this 
Mreement  diminished  the  value  of 
the  premieesv  IGrid  (MiLuea,  J., 
dissenting^  tliat  while  this  ag^ree- 
ment  wa8;m  one  senses  an  incom- 
tarance  upon  the  premisee*  it  could 
aoti  be  a«aumed».  without  proof, 
thai  it  i^riOusly  affected  their 
Talue;  and  as  it  was  manifest  that 
the*pui«hasers  would  ha^e  bid  the 
same  had  they  known  of  theaffree- 
ment,  il  was  an,  immaterial  deleot, 
nchich  the  court  would  disregfurd. 

X4. 

€b  lathe  asi4 agpeem^ntiwae  aopve- 
'  nant  that  the  ownera  sliould  not 
permit  to  be^erected  or  oarried  on 
i^pon  their  lespOctiive  premises 
any  building  or  business  generally 
classed  as  nuiaances  or  dangerous 
or  oifonsire.  A,  similar  coFonant 
of  the  lessee  was  contained  in  the 
leasa  Btld,  tiu^  the  corenant  in 
the  agreement  was  for  the.  benefit 
of  all  the  lots,  and  it  coald  not  be 
inferred  that  it  injured  the  value 
of  any  of  them«;  and;  as.  essentially 
the  same  covenant  was  in  the  leaae, 
this  wa8.no  ground  far  rellet    Z^ 

•— —  WhattM  not  anumnt  to  far- 
Jlutur^under;  ami  a^  to  mortgage  qf 
IwuhM.  intan&L 

ite  jffimTuAiMsB;  WBi 

"  QliuiSd  ta  M  to  pkuing  $ign$ 


(Madl), 


LBGACY. 


—  Wkm  m»rrogat^9  order  direet- 
ci^  yyneB^.^T'  AfA^'-  ttitliHtMt  of 


AfthOQfl^  a  ndboad  company  has, 
tgr  permitting  people  repeatedly 


to:cmBiltiFtrHOlViat«jpeiiit  wImo 
there  is  no  pubUo  right  of  passace, 
jj^ea  .aUrftmvMl  lieisnea  so  ^to  ao»i 
It  oweaao  dulyofiactive  yicslaiice 
to;  those  ciosaing.  tOiguaroT  them 
loQia  9iiMmk  Tte  company  b 
not  restricted: bf  the  license  in.the 
Q0e?of  ita  track,  nor  will  a>  depar- 
tare^ia  some  dM»»or  particolar 
by  itaemplqyBs  iwm  the  ordinary 
course  of  piocedure  make  it  liable 
for  an  iniury  resulting  .therefmm 
unless  it  fnyolvedthe  doing  of  an 
act  which,  might  resAoaablur;  be 
aaticipaled-  would  result  intin})inr 
toa.person. law^Cally  on. the  ti^^ 
under: the  Uoeasew  The.liceaseee 
acting  under  it  tahet  the  riaka  ia- 
cjdentito  the,buwnesa  ZSMon^  ▼. 
N.T.O.andH.R.R.B.€h,    d4S 


Sm  Itom^tJBdb's  lAsir.« 
— ^  Whotk  beqfiSit  U  a  Uon  on  re^l 
etiaU, 
800  lhw^>0r  y^  Chambotf,  4j9. 


LltfTTATION  OF  AOTIOI^ra 

1.  The  delivery  by  a  debtor  to  a  era- 
ditor  of  a  promissory  note  of  a 
ddrd'penon,  as  collateral  security^ 
fbr,  or  as  conditional  payment,  in 
part,  of  his  debt,  is  eqiiaJly  an  ao- 
knowledgment  of  liability  for  the 
whole  debt,  as  would  be  an  abso;- 
hite  payment,  and  is  equally  effe<^ 
tual  to  suspend'  the  operation  of 
the  statute  of  liiAit^tlQQA.  Sm^ 
y.  Ryan.  859 

3.  It.  is,  however,  osHy  evidence  of 
an  acknowledjraent  and  promise 
to  pay  at  the  time  of  the  aeUvery 
of  the  note,  not  at  the  time  of  its 
maturity  or  when  it  is  paid  by  U^e 
maker;  the  latter  is  npt  constir 
tuted  agent  of  the  debtor  to  rene^ 
the  promise  by  paymea$>  whether 
made  at  maturity  or  af terwarda^ 
and  the  statute  begins  to  run  from 
thetime.of  thediliyeiy,.         W^ 


HACHINlfiRY. 
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■  to  Ike  (teise,  iktf  Ai 
cd  fniB  tke  odkr. 

dimwcr  or  MS,  «  te 


Haft  the  diiigedid  act  » 


XAHDAXUa 

1.  To  cBlHie  a  pntj  to  t  viit  of 
■■■ifiiMi,  he  iniut  ibov biffiiai 
legiJIf  end  eqaiteUT  vtiUed  to 
eome  right  properly  m  abifd^ 
the  w^  and  tluU  H  h  legil? 
dcmaadabie  fhim  the  penon  to 
whom  the  writ  is  dincted :  abo, 
th«t  eadtpenon  still  bas  it  mui 
power  to  perform  the  dfltf  t|J 
qoiRd.  PbopUexreiy,Stmt.W 


mOTOL 
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8b  80,  also,  whateYor  is  reqoirad  to 
be  done  by  the  relator  as  a  con- 
dition precedent  to  the  right  de- 
tnandea»  must  be  shown  afflrma- 
livdy  to  have  been  performed  by 
him  before  he  is  entitled  to  the 
writ  Id. 


MABINB  CX)URT  (NEW  YORK 

CITY). 

1.  The  legislature  has  authority  to 
confer  upon  the  Marine  Ck>urt  of 
the  city  of  New  York  whatever 
eiyil  or  criminal  jurisdiction  it 
deems  best,  subject  only  to  the 
xtstriction  that  its  character  as  a 
local  court  shall  be  preserved. 
(Const.,  art.  «,  S19,)   AM5r9my. 

%  It  may  confer  jurisdiction  in 
actions  of  assault  and  battery, 
without  limit  as  to  the  amount  of 
the  claim  or  recovery.  Id. 

8L  The  provision  of  the  Marine 
Court  act  of  1872  (§3,  sub.  12, 
chap.  939,  Laws  of  1872)  provid- 
ing that  any  court  of  record  in 
the  city  and  county  of  New  York 
shall  have  power  to  send  any 
action  of  assault  and  battery,  etc., 
brought  therein,  to  the  Marine 
Court  for  trial,  and  giving  the 
Marine  Court  jurisdiction  of  such 
action,  as  comprehensive  as  that 
of  the  court  transferring  it, 
although  ineffectual  to  authorize 
a  compulsory  transfer,  yet  may 
have  enect  where  the  parties  con- 
sent thereto,  and  the  act  may  be 
read  as  if  this  condition  were  in- 
serted. Id. 

4.  The  Marine  Court  of  the  city  of 
New  York  has  no  jurisdiction  of 
an  action  against  the  city  corpora- 
tion.    CaXUHiany.  The  Mayor.  656 

6.  The  provisions  of  the  acts  of 
1860  (chap.  379,  Laws  of  IS^tO) 
ani  18(JS  (chap.  8o3,  Laws  of 
1868),  giving  to  the  Supreme 
Court  of  the  first  judicial  dis- 
trict, the  Court  of  Common  Pleas 
for  the  citv  and  county,  and  the 
Bnperio^  Cfourt  of  the  city,  exclu- 
si^'c^'^  jurisdiction  in  all  actions 
^'WTit?hj  the  city  corporation  is  a 
^^axif  defendant,  are  not  repealed 


or  affected  by  the  pzovislon  of  the 
act  of  1872,  relating  to  the  Marine 
Court  (sub.  15,  §  2,  chap.  629,  Laws 
of  1872),  which  gives  to  said  court 
jurisdiction  of  actions  against  cor- 
porations created  under  the  laws 
of  this  State,  and  having  an  office 
or  transacting  business  m  the  cLtv 
of  New  York  ;  that  provision  is 
onl^  applicable  to  private  corpo- 
rations. M. 

6.  The  appearance  and  answer,  by 
attorney  for  defendant,  In  an  ac- 
tion brought  in  the  Marine  Court 
against  the  corporation  of  the  city 
01  New  York,  Is  not  a  waiver  of 
the  question  of  lurisdiction,  and 
.does  not  confer  Jurisdiction.    li. 


MANUFACTTJRINa  CORPORA- 
TIONS. 

1.  After  the  charter  of  a  manufao- 
turing  corooratlon  had  expired  by 
statutory  limitation,  its  generu 
agent  appointed  during  the  exist- 
ence of  tne  corporation  continued 
to  carry  on  the  business  and  to 
contract  debts;  and  for  such  a 
debt  he  gave  a  promissory  note  in 
the  name  of  the  corporation.  In 
an  action  against  the  stockholders 
seeking  to  charge  them  as  makers 
of  the  note,  on  the  ground  that 
there  was  an  implied  contract  of 
copartnership  between  them,  it 
appeared  that  defendants,  six 
months  after  the  expiration  of 
the  charter,  received  dividends  as 
from  the  earnings  of  the  corpora- 
tion, but  without  notice  that  it  was 
not  so  paid,  and  witliout  knowl- 
edge of  the  expiration  of  the  char- 
tor;  also,  that  credit  was  not  given 
to  them  as  partners  or  individuals, 
but  to  the  supposed  corporation. 
HM,  that  upon  the  expiration  of 
the  charter,  the  title  to  the  corpo- 
rate property  vested  in  the  trus- 
tees then  in  office,  in  trust  for  the 
creditors  and  stockholders  (1  R.  S. , 
600,  ^  1);  that  the  defendants  be- 
ing merely  cestui^  que  tr*i8t,  could 
not,  without  other  evidence  than 
proof  of  their  interest,  he  chsrged 
as  copartners,  and  tliat  if  they  had 
received  any  part  of  the  earnings 
of  the  business  carried  on  after  the 
corporation  censed  to  exist,  this 
did  not  make  them  liable  in  an 
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fery,  was  ettitr,    t.  L.  L  ttnd  T. 
€h.  T.  F,  F.  I,  and  T,  Cb.         il9 

In   an  action  upon  an   alleged 
contract  of  fire  insurance,  plain- 
tifTs    evidence  tended    to    show 
that  he  had  insured  with  defend- 
ant for  many  years,  and  had  heen 
in  the  habit   of  getting  policies 
without  paying*  premiums  at  the 
time.     That  plaintiff  called  upon 
defendant's  secretary    September 
6,  1871,  in  reference  to  insurance 
upon  a  hotel  on  which  defendant 
then  had  a  policy,  and  endeavored 
to  get  it  insured  at  a  less  rate. 
The  agent  replied  that  he  would 
insure  it  at  the  old  rate,  no  less. 
To  which  plaintiff  replied,  "  very 
well,    I    must  have  it  insured' 
The  defendant  made  out  a  pol* 
the  next  day,  dating  it  the  sJ 
On  the  ninth,  plaintlflf  called 
asked  the  secretary  if  he  had 
the  building.    That  officer  A 

that  he  had,  at  the  old  pr  un- 

October  sixteenth,  plair  .posed 
called  to  get  insuranc  jie  peril 
property,  and  told  a  ^  greatly 
zendant's  (the  secret  ^  sprang  a 
in)  that  he  had  anot^  ^^  abandoned, 
would  pay  for  «^  m  experts, 
The  clerk  replir  J^the  unusual 
The  hotel  was  '  .  '^   was  a  fact 


seventh.  Plai  /'%jisk.  Hdd,  that 
day,  informs  ^vJ^b  submitting  the 
loss,  and  oflf  /y,  f^^teriality  to  the 
policies,  b-  /^v  ^^  risk  was  not  that 
to  accept  .^/^fost,   and  the  policy 


in  suit,     ->,< 
tobelir  jfifl 

\*^°'    \jaoent  in  a  policy  of  ma- 

Iwaw     /•^Jjiice  of  the  ultimate  and 

Becf     '^i*2Ste  termini  of  the  voyage 

''^      ^^prohiblt    stopping   at 

^'       ^  jflfennediate  ports,  which, 

'        ^  course  of  navigation,  or  the 

^of  tnde,  are  usually  entered 

ft^Sj^^j-   insured  voyage 

^^Jv.  8,  M.  Ins.  Co.  606 

J  ^le  absence  of  words  excluding 

^'i^e  course  of  navigation  pre- 

itibed  by  usage  may,  and  indeed 

^^  be  pursued.  Id. 

g  Defendant  Issued  a  policy  insur- 
ing the  bark  L.  "at  and  from 
jt£iramichi  to  a  port  in  Cape  Bre- 
ton, and  at  ana  from  thence  to 
Kew   York,    with   privilege    of 
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Ih  at' 

the  ^ : 
df  , 


time  it  was  Istoed  *j       . 
was  unoccupied.     '^,  j      j^l 
clailire 'ttras  a  ^ff^ii     ♦-* 
house  wa6  occi^-  ."  > 
and   that   it  '  i^  ?     ( 
there  wm  p     ^    ^  ^ 
ranty  ^W    ^ .^      . 
Alexandeit'      fi   ■      *       ^ 

vjriace 
Wording 
winds  and 
usual  custom 
'  ix>  Big  Glace  bay 

the  fall  and  win- 
J  first  stop  at  Sydney, 
Jape  Breton  having  a 
«bor,  first  reached  on  a 
.  from  Miramichi,  and  when 
masters  are  notified  that  the 
^sels  can  be  loaded,  to  proceed 
.0  the  port  of  lading.   This  custom 
was  established  for  the  safetv  of 
vessels.    The  L.  arrived  at  Syd- 
ney November  twelfth;  the  next 
day  her  master  went  to  Big  Glace 
bay,  and  finding  no  wharf,  con- 
cluded it  an  unsafe  place  to  load 
and  went  to  Cow  bay,  another  port 
in    Cape  Breton    having  a  sob* 
stantial  wharf,  and  there  entered 
into  a  charter  to  load  with  coal  for 
New  York,  on  December  twelfth. 
As  soon  as  her  turn  to  load  arrived 
the  L.   sailed   to  Cow  bay,  and 
while  loading  was  driven  upon  the 
rocks  and  injured.    In  an  action 
upon  the  policy,  kdd,  that  the  ves- 
sel, by  stopping  at  Sydney,  did  not 
exhaust  the  privilege  given  m  the 
policy,  nor  was   it  a    deviation; 
that  the  vessel  was  free  to  choose 
any   customary  coaling  port  on 
the  island,  and  in  going  to  the 
selected  port  to  make  the  voyage 
in  the  usual  and  customary  man- 
ner;  that  therefore  the  privilege 
of  the  policy  was  not  exhausted 
by  going  into  Sydney    for  safe 
anchorage    according    to    usual 
custom;  also,  that  the  reservation 
in  the   first  charter  of  the  right 
to  cancel  it,  made    it  uncertain 
what  the  actual  voyage  would  be, 
and  it  could  only  be  made  certain 
when  the  master  should  elect  to 
what  port  of  lading  he  would  go, 
which  election  was  made  atSvd- 
ney,   in   the  direct   course  oi  a 
voyage  to  the  port  selected,  w 
that  there  was  no  deviation.    /»• 
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..  rea- 

master, 

.  total  loss, 

^urer  for  the 

.eassalTagere- 

.ueflt  Id, 


J  the  tenns  of  a  policy 
ance  on  the  cargo  of  a 
ooat,  if  in  consequence  of 
or  the  closing  of  navigation 
^e  voyage  cannot  be  finishSi  the 
same  season,  the  risk  is  to  termi- 
nate at  the  time  the  voyage  shall 
be  stopped,  three  days  beinj^  given 
to  discharge  the  car^,  the  msured 
has  the  right  to  make  every  effort 
to  continue  the  voyage,  notwith- 
standing it  be  apparent  that  it  can 
not  be  completed  by  reason  oi  iee; 
the  actual  stoppage,  is  the  time 
from  which  the  three  days  f Qr  dis- 
oharginK  are  to  be  computed,  and 
mere  delays,  coupled  with  the  im- 
possibilitv  of  completing  the  entire 
voyage,  ao  not  show  actual  stop- 
page ;  the  voyage  can  only  be 
stppped  by  act  of  the  master  or 
causes  making  further  im>gre8s 
impossibla  The  insured  has  also 
the  riffht,  although  there  are  ob^ 
structions  by  ice,  to  continue  the 
voyage  to  a  proper  place  to  dis- 
cbarge the  cargo  ana  lay  up  the 
boat  for  winter.  Bhanoooa  y.M.M, 
Ins,  Co.  a&O 


JUDGMENT. 

L  Where  an  infant  defendant  in  an 
action  for  foreclosure  is  served 
wiUi  process,  but  no  eoardian  qd 
Uiatn  is  appointed,  ana  1^dgment 
is  taken  by  default,  the  Judgment 
is  ^otvoid,  but  voidable.  McUur- 
ray  v.  MeJiarrny.  \lfi  I 

SiCKKLs  —  Vou  XXI.         89 


a.  Ip  saoh  oase,  where  ludgmenit  is 

obtained  by  f  caud  ana  coUiisi  m, 

*Kn  lotion  OAay  be  maintained  on 

part  of  the  infant  to  set  it 

^  toliim.  Id^ 

lent  taken  by  default  in 

,    pooceedinga  for  non- 

at  01  rent,  until  reveoBed, 

^side  or  vacated,  is  conclusive 

^  any  action   by   the  landloid 

against  th^  tenant  to  recover  the 

rent,  of  the  facts  alleged  in  the 

a|id|ivit,  and  whic^  are  required 

by  the  statute  to  be  alleged  as  the 

basis  of  the  proceedings,  to  wit: 

the  tsnaacy,  the  acceptance  bythe 

the  tenant^  the  non-pavment  of 

rent  due,  and  the  homing  over 

after  default  in  pajrment.    Brown 

V.  The  Mayor.  885 

L  Where  a  motion  to  vacate  a  judg- 
ment taken  by  default  is  vfioify 
botiti  on  the  ground  of  mistake, 
inadvertence,  surpriae  or  excusa- 
able  neglect,  and  also  on  the 
ground  of  fraud,  and  the  facts 
warrant  the  granting  of  the  mo- 
tion on  the  latter  ground,  it  will 
be  presumed,  on  appeal  from  an 
order  of  (Jeneral  Term,  affirming 
an  order  granting  the  motion,  as 
a^inst  an  objection,  that  the  or- 
der was  granted  more  than  a  year 
after  notice  of  judgment,  and  so 
was  improper  under  section  ITiof 
the  Code;  that  the  order  was 
granted  on  the  ground  of  fraud, 
anid  the  limitation  of  said  sectipn 
does  not  apply.  JDinsmore  v. 
4d<m8.  0.^8 

In  <uHon  to  set  aade  fra/ud/n^ 

lent  conveyance. 

See  Young  v.  ffeermans,  874. 

In  action  at  law  against  a  09' 

mrety  for  contribution. 

Bee  Boiterly  v.  Barber,  488, 

JUDICIAL  SALES. 

1.  A  purchaser  at  a  mortgage  fooS'* 
doaure  s<4e  will  not  be  relieved 
on  account  of  apparent  defects  in 
the  property,  or  of  defects  in  tne 
title- of  which  he  had  notice,  and 
in  reference  to  which  he  madAhit 
bid.    Biggt  v.  PureeU,  198 

2.  Immaterial  defects  and  merdy 
t^chnioal  objections  will  notd)»- 


/" 
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8.  In  actions  upon  marine  insurance 
tbe  testimony  of  underwriters  as 
experts  is  admissible  upon  the 
question  of  materiality  of  cir- 
cumstances affecting  tlie  risk,  and 
where  evidence  of  this  kind  is 
necessary  for  the  reason  tliat  the 
fact  is  not  sufficiently  obvious  to 
enable  the  court  to  decide  it  with- 
out such  aid,  the  testimony  is  to 
be  treated  the  same  as  that  in 
reference  to  any  other  fact,  and  if 
there  is  no  conflict  the  fact  of 
materiality  or  immateriality  must 
be  held  as  the  witnesses  testL^p*. 

id. 

8.  In  an  action  upon  a  policy  of  ma- 
rine insurance  covering  a  quantity 
of  gold  coin  it  appeared  that  the 
coin  was  not  stowed  In  or  under 
the  captain's  cabin,  the  usual 
places  for  stowing  freight  of  that 
description,  but  in  the  "  run,"  un- 
der the  cargo  and  ballast.  This 
was  without  the  knowledge  of 
defendant.  The  evidence  was  un- 
disputed that  it  was  thus  exposed 
to  a  different  risk  and  the  peril 
in  case  of  disaster  at  sea  greatly 
increased.  The  vessel  sprang  a 
leak  at  sea  and  was  abandoned. 
Underwriters,  called  as  exi)erts, 
all  testified  that  the  unusual 
method  of  stowage  was  a  fact 
material  to  the  risk.  Hdd,  that 
the  court  erred  in  submitting  the 
question  of  materiality  to  the 
lury;  that  the  risk  was  not  that 
msured  against,  and  the  policy 
never  attached.  Id, 

4.  The  statement  in  a  policy  of  ma- 
rine insurance  of  the  ultimate  and 
intermediate  termini  of  the  voyage 
does  not  prohibit  stopping  at 
other  intermediate  ports,  which, 
by  the  course  of  navigation,  or  the 
usage  of  trade,  are  usually  entered 
in  making  the  insured  voyage. 
McCoUy,  8,  M.  Ins,  Co,  605 

5.  In  the  absence  of  words  excluding 
it,  the  course  of  navigation  pre- 
scribed by  usage  may,  and  indeed 
must,  be  pursued.  Id, 

0.  Defendant  issued  a  policy  insur- 
ing the  bark  L.  "at  and  from 
Miramichi  to  a  port  in  Cape  Bre- 
ton, and  at  ana  from  thence  to 
New   York,    with   privilege    of 


oanying  coal,"  etc.  The  veGsel 
had  previously  sailed  from  tiia 
port  of  departure  to  Big  Glace  h&y, 
a  port  in  Cape  Breton,  under  s 
charter  to  load  with  coal,  oontaixt* 
ing  a  provision  that  if,  on  arrival, 
the  captain  should  not  consider  it 
safe  to  remain  and  load,  he  was  al 
liberty  to  proceed  elsewhere,  in 
which  case  the  charter  was  to  be 
considered  canceled.  Big  Glace 
bay  is  exposed  to  the  sea,  affording 
no  protection  from  winds  and 
storms,  and  it  is  the  usual  custom, 
for  vessels  bound  to  Big  Glace  bay 
for  coal,  during  the  fall  and  win- 
ter months,  to  first  stop  at  Sydney, 
a  port  in  Cape  Breton  having  a 
good  harbor,  first  reached  on  a 
voyage  from  Miramichi,  and  when 
their  masters  are  notified  that  the 
vessels  can  be  loaded,  to  proceed 
to  the  port  of  lading.  This  custom 
waa  established  for  the  safetv  of 
vessels.  TheL.  arrived  at  Syd- 
ney November  twelfth;  the  next 
day  her  master  went  to  Big  Glace 
bay,  and  finding  no  wharf,  con- 
cluded it  an  unsafe  place  to  load 
and  went  to  Cow  bay,  another  port 
in  Cape  Breton  having  a  sub- 
stantial wharf,  and  there  entered 
into  a  charter  to  load  with  coal  for 
New  York,  on  December  twelfth. 
As  soon  as  her  turn  to  load  arrived 
the  L.  sailed  to  Cow  bay,  and 
while  loading  was  driven  upon  the 
rocks  and  injured.  In  an  action 
upon  the  policy,  hM,  that  the  ves- 
sel, by  stopping  at  Sydney,  did  not 
exhaust  the  privilege  given  in  the 
policy,  nor  was  it  a  deviation; 
that  the  vessel  was  free  to  choose 
any  customary  coaling  port  on 
the  island,  and  in  going  to  the 
selected  port  to  make  the  voyage 
in  the  usual  and  customary  man- 
ner; that  therefore  the  privilege 
of  the  policy  was  not  exhausted 
by  going  into  Sydney  for  safe 
anchorage  according  to  usual 
custom ;  also,  that  the  reservation 
in  the  first  charter  of  the  right 
to  cancel  it,  made  it  uncertain 
what  the  actual  voyage  would  be, 
and  it  could  only  be  made  certain 
when  the  master  should  elect  to 
what  port  of  lading  he  would  go, 
which  election  was  made  at  Syd- 
ney, in  the  direct  course  at  a 
voyage  to  the  port  selected,  ao 
that  there  was  no  deviation.     Id, 
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7.  jp  M$mwi,  thaA  if  tha  n^stor  bad 
elected,  i|i  the  first  iiutaaoe,  to  gO; 
to  Big  Glace  bay,  and  had  first 
gone  to  that  ];K)Tt  and  then  saHed* 
z6r  Cow  bay,  his  privilege  under 
the  policy  would  have  oeen  ex- 
hausted, as  an  election  once  made 
letermines  the  right  14* 

■8.  The  mere  fact  thai  an  insured 
Tessel  exists  in  specie,  does  not 
necessarily  prevent  the  insured 
from  claiming  a  total  loss  without 
abandonment.  If  after  encounter- 
ing a  sea  peril  it  is,  for  that  rea- 
son, justifiably  sold  by  the  master, 
the  insured  may  claim  a  total  loss, 
accounting  to  the  insurer  for  the 
proceeds  of  the  sale  as  salvage  re- 
ceived for  his  benefit.  Id, 

0.  Where,  by  the  terms  of  a  policy 
of  insurance  on  the  cargo  of  a 
canal  boat,  if  in  consequence  of 
ice  or  the  closing  of  navigation 
the  voyage  cannot  be  finish»i  the 
sune  season,  the  risk  is  to  termi- 
nate at  the  time  the  voyage  shall 
be  stopped,  three  days  beinj^  given 
to  discharge  the  cargo,  the  msured 
has  the  right  to  ma«e  every  effort 
to  continue  the  voyage,  notwith- 
standing it  be  apparent  that  it  can 
not  be  completed  by  reason  oi  ice; 
the  actual  stoppage,  is  the  time 
from  which  the  three  days  f qr  dis- 
charging are  to  be  compnted,  and 
mere  delays,  coupled  with  the  im- 
IXMsibility  of  completing  the  entire 
voyage,  do  not  show  actual  stop- 
page ;  the  voyage  can  only  be 
stppped  by  act  of  the  master  or 
caui^es  making  further  progress 
impossibla  Tne  insured  has  also 
the  ri^ht,  although  there  are  ob^ 
structions  by  ice,  to  continue  the 
voyage  to  a  proper  place  to  dis- 
charge the  cargo  ana  lay  up  the 
boat  for  winter.  Shsnoooay.M.  M. 
Ifu.  Co.  080 


JUDGMENT. 

L  Where  an  infant  defendant  in  an 
action  for  foreclosure  is  served 
with  pocess,  but  no  ffuardian  qd 
Utm.  IS  appointed,  ana  1^d^nent 
is  taken  by  default,  the  judflim^nt 
Is  iiotvoid.  but  voidable.  J^Mur- 
ray  v.  MeJfarrap.  175 
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fL  Ifi  Buoh  ease,  where  iudgment  is 
obtained  by  fcaud  and  coUusi  m, 
an  lotion  may  be  maintained  on 
the  part  of  the  infant  to  set  it 
aside  %8  to  him.  A 

8.  A  Judgment  taken  by  deiault  in 
summ^iy  proceedings  for  non- 
payment of  rent,  until  reversed, 
set  aside  or  vacated,  is  conclusive 
in  any  action  by  the  landloid 
against  tb6  tenant  to  recover  the 
vent,  of  the  facts  alleged  in  the 
a^davit,  and  which  are  required 
by  the  statute  to  be  aUeged  as  the 
basis  of  the  proceedings,  to  wit: 
the  tenancy,  the  acceptance  bythe 
the  tenant,  the  non-payment  of 
rent  due,  and  the  holding  over 
after  default  in  payment.  BrovM 
V.  The  Mayor,  885 

4.  Where  a  motion  t«  vacate  a  judff- 
ment  taken  by  default  Is  ipaa|i 
both  on  the  ground  of  mistake, 
inadvertence,  surprise  or  excusa- 
able  neglect,  and  also  on  the 
ground  of  fraud,  and  the  faipts 
warrant  the  granting  of  the  po- 
tion on  the  latter  ground,  it  will 
be  presumed,  on  appeal  from  an 
order  of  General  Term,  affirming 
an  order  granting  the  motion,  as 
against  an  objection,  that  the  or- 
der was  ^nted  more  than  a  year 
after  notice  of  judgment,  and  so 
was  improper  under  section  174  of 
the  Code;  that  the  order  wjis 
granted  on  the  ground  of  fraud, 
and  the  limitation  of  said  sectipn 
does  not  apply.  JHnsmore  v. 
Adatns,  0X8 

In  action  to  get  aside  fraudu- 
lent conveyance. 

See  Young  v.  HeermanSf  874. 

In  action  at  law  agaimt  a  ^ 

9U/r0ty  for  contribution. 

See  JSditerly  v.  Barber,  488. 

JUDICIAL  SALES. 

1.  A  purchaser  at  a  mortgage  iat»* 
dosuxe  sale  will  not  be  relieved 
0|i  account  of  apparent  defects  in 
the  property,  or  of  defects  in  tfce 
title  of  which  he  had  notice,  and 
in  reference  to  which  he  mada  his 
bid.    Miffge  v.  PureeO,  198 

2.  Immaterial  defects  and  merely 
t^du^ioai  objections  will  not€b»- 
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$1  BefiBtidaiiCs  eTidenoe  tend^  to 
flbowthat  it  was  to  make  repairs 
wiisn  notified  hy  Di  tbafr  repairs 
were  necee9ary.  Tke  oourt. 
charged  that  if  this  were  so  and 
no  notice  was  £iyea>  ill  tiie  a^ree- 
nvent  wimb  not  Known  to  piawtiff 
and  the  accident  ocoucrea  from 
neglect  to  repair  without  negli- 
gence on  the  pant  of  plMntiB^  de- 
zendant  was  liable,  Md^  ecror.    Id, 

lOi  Although  a  milroad  eompanj 
has,  hj  peffmitting  people  F^Mat- 
edly  to  oross  its  tracks  at  a  point 
where  there  is  no  pubtte  vi|ht 
of  passage,  given  an  imphed 
license  so  to  do,  i6  owes  no  anty 
of  aoture  vigUance  to  those  cioss- 
ing  to  guard  them;  from  accident. 
The  oonipany  is  not  restricted  by 
the  license  as  the  use  of  its  track, 
nor  will  a  dHpartim  In  some  de- 
flree  or  particuiar  by  its  enuployes 
from  the  ordinary  course  c«  pro- 
eednre  make  it  Kawe  for  an  injury 
resultiitg  thttDaCrom  unless  it  in- 
volved me  doinf  of  an  act  which 
might  reasonamy  be  anticipated 
would  result  in  injuiy  te  a  person 
lawfully  on  the  traci:  imdsr  the 
license;  the  licensees  acting  un- 
der it  take  the  riiiES  incident  to 
the  huskiess.  JSfutloti  ▼.  IT  T.  O. 
andKKR.E,Qo.  843 

11.  S.,  plaintiiTs  intestate,  was  em- 
ployed in  a  foundry,  the  workmen 
m  which  had  been  aocustomedto 
cross  def  endaat's  tracks  at  a  eer- 
tatn^  point.  It  was  defendant's 
daily  custom  to  disconnect,  cars 
from,  trains  backing  down  on  the 
track  nearest  the  foundry,  whkih 
by  their  momentum  w&uM  pass  by 
the  foundry,  when  a  brakeman 
would  apply  the  brakes.  8.  came 
cut  d  the  foundry  as  cars  so  dis- 
eonaected  were  passing;  They 
stopped  joflt  as  the  rear  one  passed 
tha  door.  He  stopped  across  the 
tracks  when  nis  progress  was  ar- 
rested by  a  train  approaching  on 
the  second  track,  and  ha  stopped 
backward  upon  the  track  he  oad 
crossed,  where  he  was  struck  and 
killed  by  the  disconnected  cars, 
which,  in  consequence  of  a  sli|^ht 
down  grade,  the  brakeman  having 
failed  to  apply  the  brakss,  had 
started  of  taeznselves  stowfy  back- 
ward.   No  instance  of  a  car  thus 


running  backward  had  ever  k^a 
known  before.  In  an  sctuato 
recover  damage  hdi,  Uut  ar»- 
fusal  of'  the  bouit  to  chaige  tk( 
the  ^Eef  endiant  owed  no  du^to  tli 
deceased  to  set  the  brakes^  or  Mk* 
erwise  fasten  the  cscs,  ins«nr, 
and  that  the  evid^^  did  not  mto 
out  a  cause  of  .actipn.  iZ 

Ijl.  A  rannicipal  cdpoiation  <si 
only  be  made  liable  for  dMiten 
resulting  leom  tbo  fXfttflow  a  i 
sewer  upon  proof  (rf  some  !nl 
Q^  neglect  iqwn  its  part,  «ttern 
the  construction  of  the  kww  or 
in  keeping  it-  in  pn^er  repur. 
BmS^  V.  Jteyor. 


IS.  In  case  there  l^no  Isnkqitka 
construction  of  the  sewer,  and  fte 
damage  Is  caused,  by  any  obstntf- 
tlon  therein,  it  is  neceanij  to 
show  neglect  to  remove  the  alb- 
struction  after  notice  of  it»eiiit' 
ence,  or  some  omisaoB  of  datr 
upon  the  part  of  the  nmsk^ 
officers  in  looking  after  it  and  pi«- 
venting  obstructions.  R 

14  During,  on  justaftsiv  aa non- 
ally  hes^ showeif  a semr iaoM 
of  daf  enoaat's  strseta  ovnfloMd 
and  flooded  pkdntiira  ifnaamk 
In.  an  action  to  reoovar  dsnafH, 
it  appeared  that  the  ovoihow  «tf 
caused  by.a  st<qkpega  of  tbaawa 
with  sand,  et<x,  v^ed  in  from 
^e  streets.  There  was  no  pnd 
of  any  prior  obstruction,  or  of  aiy 
defect  in  tha  constraction  of  to 
sewer.  EeUk,  defendant  waa  lat 
Uable.  A 

IS,  Where  there  la  no  expreai  ex- 
emption provided  by  contract,  a 
rairroM  company  la  liable  fbrtba 
ooi^sequencee  of  its  own  or  ita  «^ 
vwits^  negligence  to  peraona  trar- 
eling  upon  ite  tc^lna,  aa  ys»' 
sengers  or  agents  of  an  exfwa 
company,  to  the  same  extent  ai 
to  other  passengerSk  a)ft<»)S^^ 
charge  is  made  for  tiieir  w 
Bh^^,  A  R.  Cb:  W 

16^  One  tonporarfly  soprt**  ^ 
place  qt  an  eipreaa  maaMBg 
stands  in  the  same  poeition*» 
him.  and  ia  entittod  to  the  n*^ 
protection.  ^ 


J 
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mlarioiL  The  cftiue  of  action  does 
not  arite  upon  contract,  but  fa 
aimply  the  infringement  of  a  pat- 
ent right,  and  so  tmes  under  the 
patent  laws  of  the  United  States; 
the  United  States  courts,  there- 
fore, have  exclusive  jurisdiction. 
(Allen,  J.,  Cnuncn,  Ch.  J.,  and 
£arVJ-i  conconing.)  DeWtUr, 
JS.  K  M.  Ch.  469 

10.  A  plaintiff  in  an  action,  the  sub- 
lect-matter  of  which  is  within  the 
Jurisdiction  of  a  court  of  a  Justice 
of  the  peace,  cannot,  hj  merely 
demanding  Judgment  for  a  sum 
exceeding  the  Jurisdiction  of  that 
court,  oust  it  of  Jurisdiction,  and 
thereby  entitle  nimself  to  fuU 
costs  m  a  superior  court  wherein 
he  brings  the  action  upon  a  recov- 
ery of  a  nominal  sum;  the  recov- 
ery is  conclusive  of  the  amount  in 
controversy,  as  affecting  the  ques- 
tion of  costs.     Bnoen  v.  Gtom. 

64« 

11.  The  Marine  Court  of  the  dty  of 
New  York  has  no  Jurisdiction  of 
an  action  against  the  city  corpora- 
tion. OattaXanY,  Ths  Maff(fr.   656 

19.  The  provisions  of  the  acts  of 
1860  (chap.  870,  Laws  of  1860)  and 
1868  (chap.  858,  Laws  of  1868), 
giving  to  the  Supreme  Court  of 
the  first  Judicial  district,the  Court 
of  Common  Pleas  for  the  city  and 
coimty,  and  tlie  Superior  Court  of 
the  dty,  exclusive  Jurisdiction  in 
aU  actions  where  the  city  corpora- 
tion is  a  party  defendant,  are  not 
repealed  or  affected  ^the  pro- 
vision of  the  act  of  18^,  relating 
to  the  Marine  Court  (sub.  15,  §  2, 
chap.  630,  Laws  of  1872)  which 
gives  to  said  court  Jurisdiction  of 
actions  against  corporations  cre- 

&  ated  under  the  laws  of  this  State, 
and  having  an  office  or  transact- 
ing business  in  the  city  of  New 
York ;  that  provision  is  only  appli- 
cable to  private  corporations.   Id, 

18.  The  officers  or  agents'  of  a  mu- 
nicipal corporation  cannot,  by 
consent  or  omission  to  object, 
give  to  a  court  Jurisdiction  in  an 
action  against  the  corporation 
where  the  law  has  conferred  else- 
where exclusive  Jurisdiction  of 
actions  against  it  Id. 


14.  Accordingly  Add,  that  the  ap- 
pearance and  answer,  by  attor- 
ney for  defendant,  in  an  action 
brought  in  the  Marine  Court 
against  the  corporation  of  the  city 
of  New  York,  was  not  a  waiver  of 
the  question  of  Jurisdiction,  and 
did  not  confer  Jurisdiction.       Id. 

Of  JuiUe^i  Court  to  pumsk 

fir  contempt, 
SeeRutheffard  v.  EoimM,  86a 


JURY.  . 

1.  The  office  of  commissioner  of  Ju- 
rors, created  by  the  act  of  1847, 
"  in  relation  to  Jurors  of  tibe  ci^ 
of  New  York  "  (chap.  405,  Laws 
of  1847},  was  not  niade  thereby 
distinctively  a  county  office,  nor 
did  the  commissioners  succeed  to 
powers  theretofore  exercised  by 
an  officer  of  the  county  of  New 
York.     Pisople  ex  rd,  v.  DufUap, 

163 

2.  Assuming,  however,  tliat  it  was 
a  county  office,  it  was  a  new  office 
created  by  the  act,the  legislature 
had  power  subsequentiy  to  change 
its  character  from  a  county  to  a 
ciir  office,  and  to  provide  for  a 
diiierent  mode  of  appointment 

Id. 

8.  The  provision,  therefore,  of 
the  act  of  1873,  "to  reorganize 
the  local  government*'  (chap.  885, 
Laws  of  1878),  vesting  the  power 
of  appointment  of  commissioner 
of  Jurors  in  the  mayor  and  com- 
mon council,  which  made  the 
office  distinctively  a  city  one, 
whatever  had  been  its  previous 
character,  is  embraced  in  the  sub- 
ject expressed  in  the  title  of  the 
act,  and  so  not  in  conflict  with 
section  16  of  article  8  of  the  State 
Constitution;  and  an  appointment 
to  the  office  in  acconlance  with 
the  provisions  of  said  act  of  1878 
was  valid.  '    Id^ 


JUSTICE'S  COURT. 

1.  A  court  of  a  Justice  of  the  peace 
has  no  power  to  adjudge  a  person 
in  contempt  and  to    punlsn  him 
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iiwtiiw  OBMdd  streetyifliMMiH.be 
niaoed  back  seTeAi  feet  tix  inofafss 
from  the  atreet,  so  m  tp  haye  a 
court-yard  ia  f h>nt  at  tbepremipeB, 
and  the  hoosee^  hadi  beeai  huUt/in 
conf  ormity  ta  the  agreemaat,  in- 
chiding  one  on  thai(  portion  of  the 
leaaehSdprenkisea  affected.  There 
was  no  proof  or  allegation-thAt  this 
agreement  dUninJahed  the  value  of 
the  prenusee^  Sfld  (Mxlusr,  J., 
dissenting]},  that  while  this  agroe- 
ment  was,in  one-senses  an  incom- 
hrance upon  the: premises,  it  could 
ttpt,  be  assuittfid^.  without  proof, 
that  it  iniuriOuslj  affeotefi  their 
Talue;  ana  as  it  was  manifest  that 
thepurohasers  would  haval^d  the 
same  had  thej  known  of  thea««e- 
ment,  it  was  an.  unmaterial  defeat, 
which  the  couist  would  disregfird. 

X4. 

6)  In  the  aai4  agpsemmtiwae  a-opve- 
nant  that  the  ownera  shoulcl  npt 
permit  to  he^erected  or  carried  on 
vipon  their  zespectiTe  premises 
any  building  or  business  generally 
classed  as  nuisances  or  dangerous 
or  offensive.  A,  similar  covenant 
of  the  lessee  we^  contained  in  the 
lease^  BM,  th^  lihe  covenant  in 
the  agreement  was  for  the.  benefit 
of  all  the  lots,  and  it  could  not  be 
inferred  that  it  injured  the  value 
of  any  of  them*;  and^aseaseo^tiaUy 
the  same.covenant  was  In  the  leaae, 
this  was.no  ground  fox  reli^    I4> 

-— >-  What.wSli  not  amawnt  to  for- 
fBUur€.w»dar;  Oftidai^t^mortgaffeof 
mmtibM.  interedi 

am  SSggi  vlAmmB,  108. 

-»  Uiause  i»0§  to  pUuing  Mgn$ 


(Mam.),  e89. 


LBGACY. 
x— ^  WhM  iwrrogM$  &rd&r  dirset- 

See.  QBmm  r,  gfliwg»<fliem»)>  ^811. 


iUthough  a  railroad  company  has, 
'b^  permitting  people  repMtedly 


tiy;  citvi  JtRtniDlQi  isl^tpoftit  wliete 
there  is  no  public  right  of  passase* 
fflveii^anifaii^ed  lietfnea  so  to  ao^i 
It  oweftAo  dulj^ofiactive  vicilaoce 
to;  thoee  cnesaing.  tOiguaira  them 
f  neia  aockkM  Tlie  company  fo 
not  restrictedi  hy  the  license  in.the 
nse^  iti  &a6h,  nor  will  a*  depar- 
twe-  ia<  scHM'  degiMe'  or  particular 
bjf  it»emplayes{zn>m  the  ordinikcy 
course  of  pniceduro  matae  it  liable 
for  an  ininry  reeuUiiig  theref jcon 
uolessrit  tnvolvedthe  doing  of  a& 
act  which,  might  iBs^ntu^-  be 
anticipated  would  result  iui  inj^uw 
to*  a.person;  lawfully  on.the^  trad: 
ufidei;tiie  lioenseL  The: licensees 
acting  under  it  tahet  the*  risha  in- 
eident(  to  the^buiines^  ^MM>.  ▼. 
2r,r:0.andKRRIL0a.    248 


Li£sra 

~— *  Wheik  hegfu»t  i$a  Um  antetilL 
p9taU,. 


LIMDTATIpir  OF  AOTIQNa 

1.  The  delivery  by  a  debtor  to  a  cre- 
ditor of  a  promissory  note  of  a 
thirdp^rson,  as  collateral  security, 
fbr,  or  as  conditional  payment,  ih 
part,  of  his  debt,  is  equally  au  ao- 
knowledgment  of  liability  for  the 
whole  debt,  a^  would  be  an  abeo^ 
lute  payment,  and  is  equally  df ecb 
tual  to  suspend  the  operation  of 
the  statute  o{  lijyutatiQii^  Sv^ 
▼.  Syan,  dsi 

8.  It:  Ib,  however,  only  evidence  of 
an  acltnowledi^ent  and  promise 
to  pay  at  the  time  of  the  delivery 
of  the  note,  not  at  the  time  of  its 
maturity  or  when  it  is  paid  by  the 
n>afcer;  the  latter  is  npt  constir 
tuted  agent  of  the  debtpr  to  renew 
the  promise  by  payment,  whethet 
made  at  maturity  or  af  terwardit^ 
and  the  statute  begins  tQ.run.  ftom 
the  time  .of  the  diliveiy.,         4«C 


MACHJNBR¥. 
-^-^  Wh^n^.anuid0ndaiJkBi9t9t$,, 
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MALICIOUS  PROSBCtJTIOK: 

1.  Although  in  an  action  for  mal- 
icious prosecution  it  appears  that 
the  apparent  facta  were  such  that 
a  discreet  and  prudent  person 
might  have  heen  led  to  a  helief 
that  plaintiff  was  guilty  of  the 
crime  for  which  he  was  prosecuted 
bj  defendant,  yet  if  It  appear  that 
the  latter  had  iLnowledge  of  facts 
which  would  explain  the  sus- 
picious appearances,  and  exon- 
erate plaintiff,  he  cannot  Justify 
:the  prosecution  by  putting  forth 
the  onma/od^  circumstances,  and 
excluding  those  thus  within  his 
knowledge  tending  to  prove  in- 
nocence.   Miffnan  r.  Knox.     626 

S.  Plaintiff  had  been  for  many  yean 
confidential  maxiaging  clerk  for 
defendant,  haTioig  charge  of  the 
money  drawer,  and  control  and 
superyision  over  the  employes,  in- 
cluding the  cashier.  Upon  exam- 
ining his  account  it  appeared  that 
some  items  charged  to  him  upon 
«  petty  cash-book,  kept  by  the 
casnler,  had  not  been  transferred 
to  the  cash-book  kept  by  plaintiff, 
and  a  larger  number  of  charges 
upon  the  latter  book  had  not  b^n 
transferred  to  the  ledger.  There 
was  also  an  erasure  and  some  false 
additions  in  favor  of  plaintiff. 
Defendant  caused  plaintiff's  arrest 
for  embezzlement.  In  an  action 
for  malicious  prosecution,  the 
evidence  tended  to  show  that 
plaintiff  admitted  the  correctness 
of  the  account  as  made  up  by  the 
examiner  and  settled  with  defend- 
ant by  conveying  to  him  certain 
real  estate,  the  latter  giving  a  gen- 
eral release.  PlaintifTtestined  that 
he  kept  a  private  memorandum- 
book  which  explained  the  appar- 
ent discrenancies,  in  showing  sums 
Of  money  loaned  by  him  from  time 
to  time  to  defendant,  which  he 
deducted  from  the  sums  charged 
to  him,  and  carried  the  balance 
Only  into  the  ledger  account;  that 
this  account  for  loans  was  adjusted 
once  a  year;  that  when  defendant 
•poke  to  him  of  the  discrepancies, 
he  produced  the  memorandum- 
tMX>K,  which  defendant  examined, 
and  requested  permission  to  take, 
"ttils  was  granted,  but  defendant 
afterward  refused  to  produce  it. 


and  denied  all  knowledge  itt  it- 
that  he  settled  with  plaintifl 
through  fear  of  prosecutioD,  be- 
lieving the  latter  had  snppiessed 
his  only  evidence.  All  this  was 
eontradicted  by  the  defendant. 
Held,  that  upon  the  facts  unex- 
plained by  plaintiff's  testimony, 
there  was  no  want  of  probable 
cause,  yet  his  testimony,  if  truep 
tended  strongly  to  show  bad  faith 
on  the  part  of  defendant,  and 
fustifled  a  flndinr  of  malicioua 
prosecution;  and  that  the  cjuestioii 
as  to  its  credibility  wasone  of  fact 
for  the  Jury.  ItL 

8.  The  court  charged  in  aabstaaee 
that  if  defendant,  prior  to  making 
complaint  against  pbdntiff ,  settled 
for  the  moneys  cuimed  to  htewe 
been  embezzled  as  for  moneys  had 
and  received,  this  would  be  evi- 
dence that  he  did  not  believe' 
plaintiff  had  embezzled  the  mon- 
eys. Eeld  error;  that  If  moiMy 
was  embezzled,  defendant  had  a 
right  to  settle  as  for  a  debt  upon 
an  Implied  contract,  and  such 
settlement  was  no  bar  to  a  criminal 

Srosecution ;  nor  did  it  furnish  evi- 
ence  tiiat  defendant  did  not 
b^eve  the  money  had  been  em- 
bezzled. Id. 

4.  It  was  urged,  in  answer  to  the 
exception  to  the  charge,  that  the 
moneys  reodved  by  i^intiff  were 
not  intrusted  to  him  as  agent,  but 
were  received  from  the  cashier. 
Meld,  first,  that  money  paid  by  the 
cashier  to  plaintiff  by  his  direction 
was  the  same  as  if  taken  tnr  himself 
firom  the  drawer  or  safe,  as  be 
had  charge  of  all  the  money;  see- 
ond,  that  the  charge  did  not  em- 
brace this  point  Jd, 


MANDAMUS. 

1.  To  entitle  a  party  to  a  writ  of 
mandamuB,  he  must  show  himself 
legally  and  equitably  entitled  to 
some  ri^ht  properly  {he  subject  of 
the  wnt,  and  that  it  is  legally 
demandable  from  the  person  to 
whom  the  writ  is  directed  ;  also, 
that  such  person  still  has  it  in  his 
power  to  perform  the  duty  re- 
quired. iV^  ftp  rd.T.  St&oeris,  606 


mDEX. 
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t.  So,  also,  wbateTer  is  required  to 
be  done  by  the  relator  as  a  con- 
dition precedent  to  the  right  de- 
manded, must  be  ahown  Sftrma- 
tively  to  have  been  performed  by 
him  before  lie  is  entitled  to  the 
writ.  Id. 


MARINE  COURT  (NEW  YORK 
CITY). 

h  The  legislature  has  authority  to 
confer  upon  the  Marine  Court  of 
the  city  of  New  York  whatever 
civil  or  criminal  jurisdiction  it 
deems  best,  subject  only  to  the 
restriction  that  its  character  as  a 
local  court  shall  be  preserved. 
(Const,  arL  6,  j^lO.)    JjujtfrstM^ v. 

2.  It  may  confer  jurisdiction  in 
actions  of  assault  and  battery, 
without  limit  as  to  the  amount  of 
the  cUim  or  recovery.  Id. 

8.  The  provision  of  the  Marine 
Court  act  of  I67d  (§8,  sub.  12, 
chap.  639,  Laws  of  187d)  provid- 
ing that  any  court  of  record  in 
.  the  city  and  county  of  New  York 
•hall  have  power  to  send  any 
action  of  assault  and  batterv,  etc., 
brought  therein,  to  the  Marine 
Court  for  trial,  and  giving  the 
Marine  Court  jurisdiction  oi  such 
action,  as  comprehensive  as  that 
of  the  court  transferring  it, 
although  ineiZectual  to  authorize 
a  compulsory  transfer,  yet  may 
have  effect  where  the  parties  con- 
sent thereto,  and  the  act  may  be 
read  as  if  this  condition  were  in- 
serted. Id. 

i.  The  Marine  Court  of  the  city  of 
New  York  has  no  jurisdiction  of 
an  action  against  the  city  corpora- 
tion.    GaUaJianY.  The  Mayor.  656 

5.  The  provisions  of  the  acts  of 
1860  (chap.  879,  Laws  of  18H0) 
ani  18(JS  (chap.  858,  Laws  of 
186S),  giving  to  the  Supreme 
Court  of  the  first  judicial  dis- 
trict, the  C/Ourt  of  Common  Pleas 
for  the  citv  and  county,  and  the 
Biiperio]p  Court  of  the  city,  exclu- 
sik'ef'" jurisdiction  in  all  actions 
^'Wli^  the  city  corporation  is  a 
-^iKrty  defendant,  are  not  repealed 


or  affected  by  the  provision  of  the 
act  of  1873,  relating  to  the  Marine 
Court  (sub.  15,  %%,  chap.  6^9,  Laws 
of  1873),  which  gives  to  said  court 
jurisdiction  of  actions  against  cor- 
porations created  under  the  laws 
of  this  State,  and  having  an  office 
or  transacting  business  in  the  cit^ 
of  New  Yo»: ;  that  provision  is 
onl^  applicable  to  private  corpo- 
rations. Id. 

6.  The  appearance  and  answer,  by 
attorney  for  defendant,  in  an  ac- 
tion brought  in  the  Marine  Court 
against  the  corporation  of  the  city 
of  New  York,  is  not  a  waiver  of 
the  question  of  lurisdiction,  and 
does  not  confer  jurisdiction.    Id. 


MANUFACTURING  CORPORA- 
TIONS. 

1.  After  the  charter  of  a  manufac- 
turing corporation  had  expired  by 
statutory  limitation,  its  general 
agent  appointed  during  the  exist- 
ence of  the  corporation  continued 
to  carry  on  the  business  and  to 
contract  debts;  and  for  such  a 
debt  he  gave  a  promissory  note  in 
the  name  of  the  corporation.  In 
an  action  against  the  stoclcholdem 
seeking  to  charge  them  as  makers 
of  the  note,  on  the  ground  that 
there  was  an  implied  contract  of 
copartnership  between  them,  it 
appeared  that  defendants,  six 
months  after  the  expiration  of 
the  charter,  received  dividends  as 
from  the  earnings  of  the  corpora- 
tion, but  without  notice  that  it  was 
not  so  paid,  and  without  knowl- 
edge of  the  expiration  of  the  char- 
ter; also,  that  credit  was  not  eiven 
to  them  as  partners  or  individuals, 
but  to  the  supposed  corporation. 
Held,  that  upon  the  expiration  of 
the  charter,  tiie  title  to  the  corpo- 
rate property  vested  in  the  trus- 
tees then  in  office,  in  trust  for  the 
creditors  and  stockholders  (1  R.  S., 
600,  ^  1);  that  the  defendants  be- 
ing merely  cutuu  que  trust,  could 
not,  without  other  evidonce  than 
proof  of  their  interest,  l>e  charged 
as  copartners,  and  tliat  if  they  had 
received  any  part  of  the  earnings 
of  the  business  carried  on  after  the 
corporation  ceased  to  exist,  tide 
did  not  make  them  liable  in  aa 
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aidiott  al  hsw  npon  fh» 

nuide  by  the  agent;  ilor  didrit 

amount  toa  ratlncaUon  ol  hiaaets. 

\0.0.8.JSk.YWMnr.  4ft4 

%  A]aD,Mi{,tl»tthera-wa6iiolMal 
•  dktinction  in  respect  to  liabimy 
between  a  tniatee  and  m  aiaqile 
ftockholder  where  neither  con- 
traeted  the  debt  or  avthortoed 
another  to  reinreeent  him  in  the 
tranaaction.  Id. 


MECHANICrS  LIEN. 

1  lUe  special  medumici^  lien  b^ 
of  1865  for  the  county  of  Rena- 
rtBlaer  (dup.  778,  Lawarof  18ft>) 
was  not  repealed  by  the  act  of 
1869  (chap.  558,  Laws  of  1809) 
Aiaeiidiiig  the  general  lien  larw  of 
1854  (chap.  492,  Laws  of  1854). 
Assuming  that  said  act  of  1865 
-was  by  Implioaition  r^iet^  by 
the  act  of  1869^  it  was  restore^  by 
the  act  of  1870  (chap.  IH  Laws 
of  1870)  exempting  the  county  of 
Bensselaer  from  the  operntion  of 
said  act  of  1869.  Vm  Xhnintargh 
T.  I^retideni,  0to.  1 

Si . Aceordia^y,  KM,  that  a  notice 
of  Uen  in  said  county  was  prop- 

.  erly  filed  in  the  office  of  the  town 
olerk*  not  of  the  county  deik.  Ji, 

8l  Qy  the  termsd  a  buildwg  eon- 
•  tract  between  defendant,  owner, 
and  R,  contractor,  it  was  provided 
that  if,  during  the  progress  of  the 
work,  the  ocMitractor  refused  or 
nefldeoted  to  supply  auffleient  ma- 
lenals  or  wortanen,  defendant, 
after  three  days'  notice,  might  pro- 
Tide  them  tcfinish  the  work»  and 
.  deduct  the  expense  from  the 
•amount  of  the  contract.  Defend- 
ant, on  the  default  of  B.,  gave  the 
.  Ihree  days'  notice,  and  thereafter 
ezpeoded^  in  labor  and  material  to 
complete  the  woric  a  sum  which, 
with  the  amount  paid  B.,  was 
1778.90  less  than  tiie  contiact- 
prioe.  In  an  action  to  foreclose  a 
mechanic's  lien  for  materials  for 
the  building  sold  B.,  Md,  that  de- 
fendant, by  electing  to  go  on  un- 
der said  dause  in  the  contract, 
widred  the  rifht  to  insist  upon  a 
forfeiture;  ana  that  pUintiiz  was 
entitled  to  Jud^nent  for  the  bal- 
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HLLITARY  SERVICE. 

1.  The  business  of  famishing 
croits  during  the  war  of  the  re- 
bellion was  a  lawful  one,  and  tln^ 
members  of  a  partnership  formed 
for  that  purpose  had  a  right  to 
agree,  in  their  articles  of  copart- 
nership, that  they  would  not  coflM 
in  competition  with  each  other, 
or  f umieh  recruits  for  less  ihan^  a 
price  fixed.  Mmnh\.3u$$$U.  3M} 

2.  Such  an  agreement  can  only  be 
condemned  on  proof  that  it  Waa 
made  as  part  of  a  conspiracy  to 
control  pnoes  or  create  a  monop- 
oly, and  so  against  puUic  p^cy, 
or  that  it  was  made  for  some 
other  lu^wf ul  purpose.  lit 


MISTAKS. 

Wh^  a  person  who,  through-  tha 
negligence  of  another,  hss  receiyed 
an  injury  which,  without  a  snr- 

flcal  operation,  would  cause  his 
eath,  employs  a  competent  and 
skillful  surgeon,  by  whose  mis- 
take the  operation  is  not  sno- 
ceesful,  ana  the  patient  dies,  the 
wron^oer  is  not  shielded  from 
liability  by  the  surgeon's- error; 
and  this,  although  the  operation 
is  the  immediate  cause  of  Uie  death. 
SatOer  y.  If,  T,  C.  and  KB.  R 
R  Co.  JBO 

Wh&n  aeUon  to  reeowr  todk 

moneys  paid  ly;  not  mainttUnaUte^ 
SeeKM.y,  BlUnge  (Mem.),  62SL 


MORTGAOR 

1.  A  pmchaBer^  at  a  legal  taT  mltij  of 
land  mpon  which  there  is  at  tha 
time  «  mortgage  du^  recorded, 
upon  receipt  of  th9^eoni||tit)U«r'a 
deed,  ao^iuresaTaUd  titfej  mtijtcX 
to  the  nght  ol  the  mortgagee*^ 
redeem  under  the  sttttttto.   JjCkt^ 
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%  The  mortgagee  Biay,  at  any  time 
within  six  months  after  receiving 
notice  of  sale,  redeem;  but  he  is 
not  compelled  to  await  the  recep- 
tion of  such  notice  before  redeem- 
ing. Jd. 

B.  The  purchaser  at  the  tax  sale  is 
not  oompeiled  to  five  any  notice 
to  the  mortgagee  in  order  to  per- 
fect his  iim.  Be  can,  howev.er, 
only  limit  the  time  for  ledexnption 
t>y  giving  notice.  Id. 

4.  A  pun^ser  at  such  a  sale  is  not 
aJtected  by  a  subsequent  fore- 
closure of  the  mortgage  and  sale 
of  the  mortgaged  premises,  where 
he  is  not  mMe  a  party  to  the  fm^ 
oloeure.  Jd, 

.S.  A  payment  upon  a  bond  and 
mortgage  made  by  the  mortgagor 
to  the  mortgagee,  after  an  asistgn- 
ment  thereof  l)y  the  ktter,  when 
made  In  good  faith,  without 
notice,  actual  or  constructive,  of 
the asognment,  is  valid.  Van£nh 
fm  V.  Oorhifu.  71 

$.  The  fact  that  payment  was  made 
before  due  is  no  evidence  of  bad 
faith;  nor  is  a  want  of  good  fakh 
to  be  inferred  from  the  facts  that 
the  bond  and  mortgage  were 
not  produced  and  payment  in- 
dorsed thereon  when  made;  or 
w^e  not  pvodueed  when  pasrment 
in  fun  was  made,  and  satisraction 
■of  the  mortgage  executed,  or  that 
no  inqiAiries  were  made  in  regard 
to  them;  a  failure  to  produce  the 
instruments  ianotaiifflcieot  to  put 
the  mortgagor  upon  inquliy.    IcL 

7.  A  rec^t  given  by  the  mortgagee 
at  the  tame  cdf  payment  is  proper 
evidence  in  an  action  hf  an 
assignee*  as  part  of  tiM  fmguto. 

8.  Where  a  mortgage  whidi  has 
been  assinied,  but  the  aaslgnient 
not  recorded,  is  saUsfled  of  reoerd 
by  the  mortgagee,  a  subsequent 
mortgagee  is  a  *' subsequent  pnr- 
diaserr  within  the  recording  act 
n  a  8,762,  gS  87,  88);  and  as  to 
him  the  assignment  is  void.    Id, 

SiCKELs — Vol.  XXL        90 


0»  -One  who,  either  with  or  wlthoat 
notice  of  a  prior  unrecorded  mort- 
gage, takesa  mo^gage  or  eonvejp- 
*ance  of  land  as  security  iw  an 
existing  debt,  without  giving  up 
any  security  or  divesting  himscfi^ 
of  any  rig&;,  or  doing  any  aet  to 
his  own  ptejudice,  on  the  faith  of 
the  title,  is  not  a  Ixma  fide,  pur- 
Chaser  tinr  value  within  the  mean- 
ing of  the  recording  act  (I  H.  8., 
756,  g  1),  and  as  against  him  the 
prior  mortgage  iavaUd.  JDe  Lan- 
tef  V.  Bbeafrm.  tSl 

fO.  An  assignee,  for  value,  of  the 
subsequent  mortgage,  or  grantee 
lor  vsJu^  olaimii^  under  me  aub- 
sequent  deed,  stands  in  no  bet|0r 
potttion  than  this  mortgagee  jot 
or^gioal  grantee.  JdL 

As  FoBBCLQglWB.  ' 

*-t^  Whmnuf^neryitheld'unfin't 
tufiscturet, 

BeeMcOna  v.  0,N.  Bomk,  480^. 


mmom  Ajso)  oRDSRa 

1.  Anorderof  General  Term  aAna- 
inganonler  of  ^>edaiTenn  vex- 
ing against  hisexeetttoia  a  special 
SroceediK  institnted  against  a 
ischarcea  trustee,  and  pending 
at  his  oeatb,  is  not  appealable  to 
this  court ;  it  is  not  **  a  final  order 
agecting  » substantial  ri^t  aaade 
in  a  apodal  proceeding^'  within 
section  ll  of  tiie  Ckxie(sab.  8),  but 
an  intermediate  order  relating'  to 
the  poocadnsa.    Jr»  we  WkitSemy 


2. '  WlMvaa  aotioii  to^  vacate  a  Jndfl- 
aeat  taken  by  default  ia  nafte 
both  <m  the  ground  of  miatake, 
inadvertence,  surprise  or  excusa- 
ble neglect,  and  also  on  tiie  grovnd 
of  fraud,  and  tiie  faots  wamnt 
the  grantinir  of  tiie  motion  en  the 
latter  ground,  it  win  be  presumed, 
on  ameai  from  an  order  of  Geter 
ral  Term,  affinuiBg  an  Older  grant- 
ing the  motion,  aa  against  an  ob- 
jection, that  &e  order  was  granted 
mora  tluui  a  year  after  ncoce  of 
Judgment^  and  ao  was  i■^Mrepel 
un£r  aeetion  174  of  tlie  Gone ; 
that  the  order  waa  granted  on  the 
ground  of  fraud,  and  the  Umita- 
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tion  of  said  section  does  not  apply. 
Dinstnore  y.  Adam$.  6l4 

8.  Such  an  order  is  not  reyiewable 
here.  Id. 


MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  can  only 
be  made  liable  for  damages  re- 
salting  from  the  overflow  of  a 
sewer  upon  proof  of  some  fault 
or  neglect  upon  its  part,  either  in 
the  construction  of  the  sewer  or 
in  keeping  it  in  proper  repair. 
Smith  y.  The  Mapar,  etc  285 

9.  In  case  there  is  no  fault  in  the 
construction  of  the  sewer,  and 
the  damage  is  caused  by  any  ob- 
struction therein,  it  is  necessary  to 
show  neglect  to  remove  the  ob- 
struction after  notice  of  its  exist- 
ence, or  some  omission  of  duty 
upon  the  part  of  the  municipai 
officers  in  looking  after  it  and 
preventing  obstructions.  Id, 

8.  During,  or  just  after,  an  unusu- 
ally heavy  shower,  a  sewer  in  one 
of  defendant's  streets  overflowed 
and  flooded  plaintilTs  premises. 
In  an  action  to  recover  damages,  it 
appeared  that  the  ovenflow  was 
caused  by  a  stoppage  of  the  sewer 
with  sand,  etc.,  washed  in  from 
the  streets.  There  was  no  proof 
of  any  prior  obstruction,  or  of 
any  defect  in  the  construction  of 
the  sewer.  SM,  defendant  was 
not  liable.  Id. 

4.  As  to  whether,  when  the  abso- 
lute duty  is  Imposed  by  law  upon 
a  city  to  construct  and  keep  in 
repair  the  sidewalks  therein,  it  is 
not  liable  for  injuries  resulting 
from  the  improper  construction 
of  a  sidewalk,  although  the  work 
was  done  in  accordance  with  the 
directions  of  its  common  council, 
fWBre.   Olemenee  v.  OUff  cf  A,  884 

5.  In  an  action  to  recover  damages 
for  inluries  sustained  by  plidntifl 
ftt)m  railing  upon  a  sidewalk  on 
one  of  defendant's  streets,  plain- 
tUTs  evidence  tended  to  show  that 
a  sidewalk  had  been  laid  at  a 
grade  flxed,  that  in  consequence 
of  the  raising  of  an  intersecting 


street  a  new  grade  wis  neooHj 
and  had  been  flxed  bj  tbe  oob- 
mon  oounclL  A  portion  of  te 
walk  was  built  upon  the  aef 
grade,  and  wbere  tne  old  sad  tin 
new  walks  came  together  tkm 
was  a  difference  of  sevenl  indta 
in  the  hei^t;  the  chairman  (tftk 
street  committee  of  Uie  commoi 
cotmcil  directed  that  a  8tooe»  to 
loin  the  old  and  new  wslks^te 
laid  at  a  slope  of  £ix  inches,  in 
about  three  feet  and  s  half,  u 
angle  much  greater  than  thit  on 
either  side:  upon  this  stone pbis- 
tiff  sUppnl  and  fell  The  etooa 
had  been  suffered  to  remafai  sev- 
eral years;  similar  casaaltiei  hid 
occurred,  and  the  evidence  tended 
to  show  Uiat  it  was  imsife  for 
persons  pasdng  over  it,vho6e 
attention  was  not  particv]iii]f 
called  to  the  difference.  Tlie 
court  directed  a  noaenit,  on  Ihe 
ground  that  the  ooDmxm  ooqm3 
acted  judiciany  in  establishing  die 
ffrade,  and  the  sidewalk  hsThg 
Been  buUt  in  conformity  tbos- 
with,  d^endant  was  not  Bible; 
hddt  error;  that  it  could  not  be 
assumed  that  the  chairman  of  tbe 
street  committee  was  snthorind 
to  chanffe  the  grade,  orthatitm 
ohangea  by  direction  of  the  cm- 
mon  council;  that  the  mjuryvai 
not  in  consequence  (rfaojidioii 
of  the  conunon  oonnci]  etiabfidt- 
ing  a  grade,  but  lesoHed  fnn 
the  manner  of  ooostroetiaff  the 
sidewidk  in  violation  of  the  re- 
quirements of  the  oonunofi  econ* 
eil,  and  the  cause  of  action,  if  iiar. 
was  for  neglect  to  romady  the  «- 
feet;  that  VL  thewalkwa8,iafiit> 
in  an  unsafe  condition,  defesdut 
was  liable;  and  that  thit  ^mr 
tion  was,  upon  the  evidence,  «e 
of  fact  for  the  jury.  ^ 

&  A  municipal  oorpontion  teekteg 
to  affect  propeitf  withfai  ito  jv^ 
diction  1^  taxation,  orproeeed- 
ings  in  the  nature  thereof.  b«< 
produce  express  power  therefor  in 
legislative  enactment,  and  wA 
show  OuKt  it  has  strictly  folkmw 
an  the  l&Eal  requlrem^ta  hn 
Second  Ave.  KROhmtk      IK 

7.  The  officers  or  agents  of  a  mnnid- 
pal  corporation  cannot,  byconwBt 
or  omission  to  object,  give  toi 
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court  jurisdiction  in  an  action 
against  the  corporation  where  the 
law  has  conferred  elsewhere  ex- 
clusive jurisdiction  of  actions 
i^gainst  it  GtUahan  y.  The  Mayor. 

056 

Taking  of  lands  bp^  or  eoM- 

menti  therein,  for  public  purposes. 

See  in  re  B.  W,  Oomrs.,  418. 

Charter  of  tiUage  of  GatskiU^ 

as  to  taking  of  lands  for  street  pur- 
poses and  as  to  taxation^  construed. 

See  Dodge  y.  VlUage  of  0.  (Mem.), 
64)S. 

1.  A  female  who  has  accepted  an  in- 
yitation  to  take  a  ride  with  a  per- 
Bon  in  every  way  competent  and 
fit  to  manage  a  horse,  is  not  oharge- 
able  with  his  negligence,  and  con- 
tributory negligence  upon  his  part 
is  no  defence  to  an  action  against 
ft  railrcMwl  corporation  for  injuries 
resulting  from  a  collision.  Mob- 
inson  v.  2f.  F.  O.and  K  R  R  R. 
Go,  11 

9.  Accordingly,  held,  that  a  charge 
in  nioh  an  action  that  if  defendant 
was  negligent  and  the  plaintLS 
was  free  from  negligence  herself, 
•he  was  entitled  to  recover,  al- 
though the  driver  might  be  guilty 
of  negligeace,  which  contributed 
to  the  injury,  was  proper.         Id, 

8.  Where  a  person  who,  through  the 
negligence  of  another,  has  received 
an  injury  which,  without  a  sur- 

Sidd  operation,  would  cause  his 
eath,  employs  a  competent  and 
skillful  surgeon,  by  whose  mistake 
the  operation  is  not  successful,  and 
the  patient  dies,  the  wrongdoer  is 
not  shielded  from  liability  by  the 
surgeon's  error,  and  this,  altliottgh 
the  operation  is  the  inunediate 
cause  of  death.  Saut&r  v.  ij^  J! 
a  andH.  R  R  R.  Co.  50 

4.  The  sudden  jerking  of  a  railroad 
train  backwm  while  passengers 
are  rightfully  passing  out  of  the 
cars  is  liable  to  produce  accidents, 
and  is  negligence.  Id. 

6.  In  an  action  to  recover  damages 
for  negligently  causing  the  death 
of  another,  the  Northampton  tables  I 


are  competent  evidence  to  show 
the  probable  duration  of  life  of  the 
deceased,  which  is  an  element  in 
estimating  damages.  Id, 

0.  An  owner  of  real  property  is  not 
liable  for  injuries  resulting  from 
negligence  on  the  part  of  a  con- 
tractor or  his  employe  engaged  in 
performing  a  lawful  contract  for 
specific  work  upon  the  premises. 
The  law  will  not  impute  to  one 
person  the  negligent  act  of  another 
unless  the  relation  of  master  and 
servant  exists.  King  v.  If,  T.  C, 
and  K.RRR  Co,  181 

7.  Where  the  owner  qf  an  instrument 
or  piece  of  machinery  not  in  its 
nature  dangerous  allows  another 
person  competent  to  manage  it  to 
take  and  use  it,  and  while  in  the 
possession  and  use  of  the  other 
it  becomes  defective  and  injures 
a  third  person,  the  owner  is  not 
liable,  and  the  fact  that  the  right 
to  use  it  was  given  under  a  con- 
tract by  which  it  was  to  be  used 
in  performing  work  for  the  owner 
upon  his  premises  does  not  chan|;e 
his  liability.  Id, 

8.  One  D,  contracted  with  defend- 
ant to  unload  from  vessels  on  to 
cars  all  the  railroad  iron  brought 
to  the  dock  at  A.  for  a  specified 
time  and  for  a  specified  price,  de* 
f endant  to  furnish  a  dernck  to  be 
used  for  the  purpose.  Defendant 
furnished  a  derrick  suitable  and 
safe  at  the  time  for  use.  Plaintiff 
was  employed  by  D.  to  assist  and 
was  injured  by  a  fall  of  the  der- 
rick. In  an  action  to  recover 
damages  for  the  injury,  hdd,  that 
if  D.  was  chargeable  with  negli- 
gence in  omitting  to  inspect  and 
repair  the  derrick,  defendant  was 
not  responsible  therefor;  that  in 
the  absence  of  a  contract  to  tliat 
effect  no  duty  on  the  part  of  de- 
fendant to  keep  the  derrick  in  re- 
pair could  be  implied;  that  the 
rule  requiring  a  master  to  furnish 
safe  and  suitable  machinery  for 
the  use  of  his  servants  did  not  ap- 
ply»  as  plaintiff  was  not  the  ser- 
vant of  defendant;  and  that  there- 
fore a  charge  that  in  the  absence 
'of  a  special  agreement  defendant 
was  bound  to  keep  the  derrick  in 
repair,  was  error.  id. 
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9i  BefendaaCs  eridenoe  tend^  to 
show  that  itwafl  to  make  repairs 
whan  notifldd  hj  'D^  tha^  repairs 
were  necessary.  The  oourt. 
charged  that  if  this  were  so  and 
no  notice  was  £ivea,  ii  the  s^rae- 
nKent  was  not  Known  to  plaintiff 
and  the  accident  ocouEFsa  from 
neglect  to  repair  without  ne^rli- 
eence  on  the  part  of  pUiintiBE,  de- 
lendant  was  liable,  M%  euor.    Id. 

UL  Although  a  milroad  eompany 
has,  by  penolttuig  people  lepeat- 
edly  to  oroBB  its  tncks  at  a  point 
where  there  is  no  pubHe  ri^ht 
of  passage,  ffiven  an  imphed 
licenae  so  to  do,  it  owes  no  only 
of  aoti/re  vigilance  to  those  cross- 
ing to  gnacd  then  from  aooident. 
The  eocaipattj  is  not  rsstriofeed  by 
Ihe  lioease  ha  the  use  of  its  track, 
nor  wfll  a  departure  in  soma  de- 
flree  or  particuiac  by  its  emplc^es 
from  thB  ordfaiary  course  of  pro- 
eedure  make  it  laUe  for  an  inJiHry 
resulting  thsBoCrom  «nleas  it  in- 
volved the  doiaff  of  an  act  which 
mi^t  reasonamy  be  andeipaited 
would  result  in  injury  to  a  person 
lawfully  on  the  track  wmmf  the 
license;  the  licensees  acting  un- 
der it  take  the  rides  incident  to 
the  business.  SuUm  v.  N.  T  O, 
andK  RB.B,  €b.  843 

U.  8.,  plaintiJOTs  intestate,  was  em- 
ployed in  a  f  ooBdry,  the  worinnen 
u  which  hsd  been  aoenstonied  to 
cross  def  endast's  tracks  at  a  cer- 
tain^ point  It  was  defendant's 
daily  custom  to  disconnect  cars 
from  traina  baddng  down  on  the 
track  nearest  the  f  oundrv,  which 
by  their  momentum  woum  pass  by 
the  foundry,  when  a  brsJceinan 
would  apply  the  brakes.  8.  came 
out  of  the  foundry  as  oars  so  dis- 
connected were  passinip  They 
stopped  Just  as  the  rear  one  passed 
the  door.  He  stepped  across  the 
trade,  when  iiis  progress  was  ar- 
rested by  a  train  approiuihing  on 
the  second  track,  and  ha  stepped 
backward  upon  the  track  he  nad 
erosaed,  where  he  was  struck  and 
killed  by  the  disconnected  ears, 
which,  in  consequence  ol  a  Bli|fht 
down  grade,  thebrakeman  having 
failed  to  apply  the  brakes,  had 
started  of  tnemselves  slowly  back- 
ward   No  instance  of  a  car  thus 


running  backward  had  ever  bpen 
known  before.  In  an  actioitto 
recover  damagiei^  AM,  that.«.r»- 
f  tisai  of  the  court  to  charge  thai 
the  defendant  owed  no  duty  to  Ito 
deceased  to  set  the  brakes,  or  oth- 
erwise fasten  the  cars,  wis  error; 
and  thatthe  evidqpce  did  not  vuJfB 
out  a  cause  of  .action.  JS 

tSL  A  municipal  oorpoiatlciL  caa 
only  be  made  liable  for  daoMii 
resulting  ftom  the  ov«iAow  cF  a 
sewer  upon  proof  of  some  fmH 
or  neglect  upon  its  part,  either  in 
the  conatrufition  <^  the  sewer  or 
in  keeping  it  in  proper  repair. 
AaOft  V.  Jfoyw.  2iN» 

tS.  In  case  there  is.  no  fault  in.tha 
construction  of  the  sewer,  and  the 
damage  is  caused  by  any  obstnM^- 
tion  tncrein,  it  is  necessary  to 
show  neglect  to  remove  the  c^ 
struction  after  notice  of  its  exist- 
ence, or  8om&  omission  of  duly 
upon  the  part  of  the  municipfu 
officers  in  looking  after  it  and  pre- 
venting obstructions.  JSL 

14  During,  os  Just  sltsi^  an  uausu- 
aUy  hs&vv  showeiv  a  sewer  ia.ane 
af  defenoaat's  streets  overflovmd 
and  flooded  plaintiirs  prsmiaesL 
Ll  an  action  to  reoover  damages, 
it  appeared  that  the  overflow  was 
caused  bya  st<qipi^a  of  the  sswar 
with  sand,  etc,  washed  in  from 
tiie  streets.  Then  was  no  proof 
of  any  prior  obstruction,  or  of  aary 
delect  la  tiie  construction  of  tte 
sewer.    JEUd,  defendant  was  not 


Uable. 


m. 


i$.  Where  there  is  no  express  ex- 
emption providied  by  contract,  a 
raiuroi^  eompanv  Is  liable  for  the 
ooasequences  of  its  omtu  or  its  ser- 
vants^ segHgenoe  to  persons  trav- 
eling upon  its  trains,  as  mes- 
sengers or  agents  of  an  express 
company,  to  the  same  extent,  aa 
to  other  passengers,  although,  no 
charge  is  ma^  for  their  fare. 
Blair  T.  JB.  K  Ok  818 

18^  One  temporarfiy  rapplying  ib» 
place  ql  an  express  messennr 
stands  in  the  same  position  wrHi 
htm,  and  is  entitled  to  the  same 
protection.  Mi 
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fl7.  The  terms  t>f  « .oootraet  irtiicli, 

Witt  exomptii  r&llraad  oorporation, 

from  liability  for  tteglhrenoe  must 

'  be  clearaad  unmittekable.       Id, 

sis.  Defisndaat  'entered  into  a 'eon- 
tract  with  the  ((Jailed  States  Ex- 
press Oompaay,  in  1868,  for  the 
transportation  of  freight,  br  winch 
it  agreed,  among  other  things,  to 
transport,  free  of  charge,  the 
money-safes,  contents  and  mes- 
.eengers  of  the  •exptass  company, 

.  it  "  assuming  no  liability  whatso- 
eyer  in  the  matter."  In  1871 
another  eontmot  wm  made,  bydts 
tenns»  adopting  the  oAiditiooa  of 
•the.  former  coatraetrSaveas  modi- 
fied. It  provided  that  defendant 
should  assume  the  usual  risks'  tak- 
en by  railroads  as  .to  freight,  ^- 
cept  that  it  "  shall  not  assume  any 
rise  or  loss  on  any  money,  bank- 
notes, bonds,  .gold,  bmlikm  or 
,  ]ewdrv  packages,  and  for  which, 
with  the  expcess  company's  safes 
and  messengers,  no  charge  lor 
carriage  is  to  be  made."  ^. 

19.  In  an  action  for  the  negligent  {fill- 
ing of  an  express  messenger,  keld 
(Earl,  J.,  dissenting),  ihaX  the 
oUttse  referred  to  in  the  contract 
of  1858  was  abrogated  by  that  of 
1871 ;  also  that  reading  taem  both 
together  there  was  no  exemption 
of  defendant  from  liability.      Id, 

to.  As  to  whether,  when  the. abso- 
lute duty  IB  imposed  by  law  upon 
a  city  to  construct  and  keep  in  re- 
pair the  sidewalks  therein,  it  is 
not  liable  for  injuries  resulting 
from  the  improper  construction 
of  a  sidewalk,  although  the  work 
was  done  in  accordance  with  the 
directions  of  its  common  council, 

81.  In  an  action  to  reoorer  damages 
for  injuries  sustained  bv*  plauitifl 
from  falling*  upon  a  siaewalk  on 
one  of  defendant's  streets,  plain- 
tiiTs  eridence  tended  to  show  that 
aatdewalk  had  been  laid  at  a  grade 
fixed ;  that  in  consequence  of  the 
ndsing  of  an  intersecting  street  a 
new  mde  was  necessary  and  had 
lieen  nxed  by  the  common  oounoiL 
▲  portion  of  the  walk  was  built 
upon  the  new-  grade,  and  where 
the  old  and  4he  new  walk  came 


together  there  wi».a  diflsreoM  of 
eereral  inches ;  the  chairman  of 
the  street  committee  of  the  com- 
mon council  dtrected  that  a  stone^ 
to  join  the  old  and  new  walks,  be 
laid  at  a  slope  of  sU  inches,  in 
about  three  feet  and  a  half,  ;an 
angle  much  greater  than  that  on 
ettlier  side ;  upon  this  stone  plain- 
tiff slipped  and  fell  The  stone 
had  been  suffered  to  remain  seire- 
ral  years ;  similar  casualties  had 
oceurred,  and  the  evidence' tended 
to. show  that  it  was  unsafe  for 
persons  passing  over  it,  whose- at- 
tention was  not  particularly  called 
to  tihe  difference.  The  court  dl* 
reotod  a  nonsuit,  on  the  ground 
that  the  common  council  acted 
judieiaUry  in  establishing  the 
grade,  and  the  eids^milk  having 
been  built  In  conformity  there- 
with, defendant  was  not  liable ; 
hMt  ^rroT ;  thai  it  could  not  be 
assumed  that  the  chairman,  of  the 
street  committee  was  authoriased 
to  chanse  the  grade,  or  tliat  it  was 
changea  hj[  direetion  of  the  com- 
mon council ;  that  the  injury  was 
abt  in  consequence  of  any  action 
of  the  common  council  establish- 
ing a  grade,  but  resulted  from  the 
manner  of  constructing  the  side- 
walk in  violation  of  the  require- 
ments of  the  common  council, 
and  the  cause  of  actioa,  if  any, 
was  for  neglect  to  remedy  the 
defect ;  that  if  the  walk  wa3,  in 
fact,  in  an  unsafe  ccodition,  de- 
fendant wae  liable  ;  and  that  that 
question  was,  upon  the  evidence, 
one  of  fact  for  the  jury.  Id, 

33.  In  an  action  to  recover  damfiges 
for  injuries  sustained  by  defend- 
ant's alleged  negligence,  plaintiff's 
evidence  tended  to  show  that  he 
was  a  passenger  on  defendant's 
'  road  ;  that  the  name  of  the  station 
to  which  he  was  destined  was 
caHed  out,  and  the  train  stopped  ;. 
that,  aa  he  reached  the  platfonn 
of  the  car,  it-  started  back  with  a 
sudden  jerk,  which  threw  him 
forward,  and  he  fell  through  be- 
tween the  cars ;  that  the  team  im- 
raediatelv  started  forward  again, 
4md  while  plaintiff  lay  «i  the 
track  he  was  struck  by  a  car- 
wheel,  either  as  the  train. moved 
backward  or  forward.  The  court 
charged,  in  enbetanoe,  that  if  thU 
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WM  trae,  and  the  motion  back- 
ward was  caused  by  the  engine, 
defendant  was  chargeable  with 
neffligence»  and  that  it  was  imma- 
tenai  whether  the  injury  was 
caused  by  the  motion  forward  or 
backward.  HaUi,  no  error  ;  that 
a  jerking  of  a  train  backward,  un- 
der such  circumstances,  was  neg- 
ligence, and  tliat  the  latter  part  of 
the  charge  was  to  be  interpreted 
as  referring  to  the  immediate,  not 
to  the  proximate,  cause  of  the 
injury.  JUilUtnan  y.  JV.  71  0.  and 
KRRRGo.  642 

23.  The  fact  that  a  man  is  intoxi- 
cated does  not  alone  deprive  him 
of  the  right  to  ride  upon  a  railroad 
car,  nor  does  it  free  the  company 
from  its  duty  to  render  to  him,  as 
a  passenger,  due  care.  It  is  the 
duty  of  a  carrier  of  passengers  to 
observe  the  same  care  to  a  drunken 
as  to  a  sober  passenger.  Id. 


NEW  TORK  (CITY  OP). 

1.  The  office  of  commissioner  of  ju- 
rors, created  by  the  act  of  1847, 
"  In  relation  to  Jurors  of  the  city 
of  New  York"  (chap.  495,  Laws 
of  1847),  was  not  made  thereby 
distinctively  a  county  office,  nor 
did  the  commiraioners  succeed  to 
powers  theretofore  exercised  by 
an  officer  of  the  county  of  New 
York.    Poopls  ez  rel.  v.  Dunlap. 

162 

a.  Assuming,  however,  that  It  was 
a  county  office,  it  was  a  new  office 
created  by  the  act;  the  legislature 
had  power  subsequently  to  change 
its  character  from  a  county  to  a 
city  office,  and  to  provide  for  a 
different  mode   of  appointment. 

Id, 

8.  The  provision,  therefore,  of  the 
act  of  1878,  "to  reorganize  the 
local   government"   (cnap.    885, 

•  Laws  of  1873),  vesting  the  power 
of  appointment  of  commissioner  of 
jurors  in  the  mayor  and  common 
council,  which  made  the  office 
distinctively  a  city  one,  whatever 
had  been  its  previous  character,  is 
embraced  in  the  subject  expressed 
in  the  title  of  the  act,  and  so  not 
in  conflict  with  section  16  of  arti- 


cle 8  of  the  State  Oonadtatloii;  and 
an  appointment  to  the  office  in  ac 
coxdanoe  with  tho  proviaioni  ol 
saLd  act  of  1878  is  vatkL  IL 

4.  Under  the  provisions  of  the  act  of 
1878  (chap.  618,  Laws  of  1873),  pro- 
viding for  the  annexation  of  cer- 
tain towns  in  Westchester  county 
*jo  the  city  and  county  of  New 
^Tork,  which,  by  its  tenns  (g  18), 
was  to  take  effect  January  1, 1874, 
except  as  to  parts  "otherwise  pro- 
vided for, "  and  which  act  dedares 
(§  5),  tliat  said  towns  shall  conflH- 
tute  the  tenth  judicial  district,  a 
justice  of  which  shaB  be  elected 
"  at  the  next  general  election,"  the 
dection  intended  was  the  next 
after  the  passage  of  the  act,  i.  e., 
that  of  November,  187a  FsopbY. 
Flanagan,  237 

5.  The  provisions  of  said  act  (§§  1, 
2)  directing  sndi  annexation  are 
within  the  exception,  and  each 
annexation  took  place  at  tlie  pasa- 

'  age  of  the  act  Id. 

6.  It  was  also  the^  legislative  intent 
(|  2.)  that  the  election  of  1873 
should  be  conducted  in  accordance 
with  the  election  laws  then  opera- 
tive in  the  county  of  Westchester, 
not  in  conformity  to  the  law  ap- 
plicable only  to  the  city  of  New 
York.  Id. 

7.  Accordingly,  hdd,  that  a  justice 
elected  for  said  district  at  the  gen- 
eral election  in  1873,  under  the 
laws  operative  in  said  county  of 
Westchester,  and  without  r^ard 
to  the  registry  acts  applicabte  to 
the  citv,  was  regularly  elected  and 
entitlea  to  the  office.  Id. 

8.  Also  Mi,  that  the  act  of  1874 
fchap  339,  Laws  of  1874)  re-enact- 
ing and  amending  said  act  of  1873, 
was  intended,  and  operated,  as  a 
confirmation  of  such  election,  even 
if  conducted  irregularly.  Id. 

2.  Summary  proceedings  were  com- 
menced m  a  District  Court  of  the 
city  of  New  York  by  plaintiff 
against  the  defendant  and  the 
board  of  police  commissioners  to 
dispossess  them  for  non-payment 
of  rent  The  affidavit  and  sum- 
mons alleged  that  defendant  was 


INDEX. 


719 


the  tenant,  and  occnpied  through 
itself  and  the  baid  board  as  under- 
tenants. Defendant  did  not  ap- 
pear, but  the  board  appeared, 
and,  by  consent,  the  matter  was 
adjourned.  HM,  that  the  ad- 
journment was  proper,  and  that 
the  court  was  not  thereby  oust- 
ed of  jurisdiction-to  pitXMMd  on 
the  adjourned  day  against  defend- 
ant.   Brmony,  The  Moffor.      8b5 

10.  The  affidavit,  upon  which  the 
proceedings  were  based,  was 
sworn  to  before  a  notary  public. 
BM,  that  it  was  properly  verified. 
(§  4,  chap.  741,  Laws  of  1870).  Id, 

11.  The  power  of  the  corporation 
of  the  city  of  Kew  York  to  assess 
for  local  improvements  all  proper- 
ty benefited  thereby  is  limltea  by 
the  provision  in  the  act  of  1840 
(^  7,  chap.  836,  Laws  of  1840)  pro- 
hibiting an  assessment  exceeoing 
half  the  value  of  the  prox)erty,  as 
valued  by  the  mneral  tax  assess- 
ing officers;  and  can  only  be  exer- 
ci^  as  to  property  which  has 
been  previously  valued  by  said 
officers;  and  then  only  to  an 
amount  not  mater  than  half  the 
vahie  named  by  them.  (RAPAiiLO 
and  AiTDRKws,  JJ.,  dissenting.) 
In  r$  Second  Ave.  M.  B.  Chureh. 

805 

13.  This  proviso  applies  as  well  to 
property  of  relipous  corporations 
used  for  religious  purposes  on 
which,  as  it  is  exempted  from  taxa- 
tion, the  assessors  of  the  ward  are 
not  required  by  law  to  make  a 
valuation  as  to  other  property. 
(Rapallo  and  Andbbws,  JJ.,  dis- 
senting.) IcL 

18.  Accordingly  held  (Rafallo  and 
Andrews,  JJ.,  dissenting),  where, 
upon  a  motion  to  vacate  an  assess- 
ment upon  such  property,  it  did 
not  appear  that  tiiere  was  an  as- 
sessment roll  made  by  the  tax 
.commissioner  and  deputy  upon 
which  the  property  appeared,  with 
a  valuation  attached,  that  the  as- 
sessment was  illegal  and  void.  Id. 

14.  Also,  hM,  that  the  acts  of  1874 
'  (chaps.  812  and  818,  Laws  of  1874), 

pronding  that  no  assessment  for 
a  local  improvement  shall  be  va- 


cated for  an  omission  in  the  pe^ 
formance  of  any  official  duty,  or 
in  carrying  out  the  details  of  a 
law  or  orainance,  or  for  any  de- 
fect in  authority,  or  for  an^ 
irregularity,  did  not  apply,  as  it 
was  not'Simply  a  defect,  omission 
or  irregularity,  but  a  total  absence 
of  power;  and  that,  therefore,  the 
assessment  was  properly  vacated. 

Id. 

15.  The  system  of  audits  and  pay- 
ments of  accounts,  provided  by 
the  act  of  1878,  reorganizing  the 
government  of  the  city  of  .New 
York  (chap.  335,  Laws  of  1878), 
applies  to  all  payments  from  the 
city  treasury,  including  payments 
from  school  moneys  upon  con- 
tracts of  the  board  of  education; 
the  system  provided  for  by  the  act 
of  1851,  in  relation  to  the  common 
schools  of  said  city  (chap.  386, 
Laws  of  1851),  also  remains  in 
force.  Dannat  Y,  The  Majfor,    585 

16.  To  obtain  payment  upon  such  a 
contract,  therefore,  the  board  of 
education  must  give  its  draft  on 
the  city  chamber&in,  as  prescribed 
in  the  act  of  1851,  which  must  be 
delivered  by  the  payee  to  the 
finance  department,  as  his  vouch- 
er, and  all  the  steps  to  final  pay- 
ment must  be  taken,  as  are  re- 
quired of  other  claims  against  the 
city  treasury,  by  the  act  of  1873. 
Aji  action  can  only  be  sustained 
against  the  city  after  these  steps 
have  been  taken,  and  only  in  case 
of  default  on  its  part  in  omitting 
to  discharge  some  duty  imposea 
upon  it  by  statute.  Id. 

17.  One,  who  was  not  at  the  time 
either  constable  or  marshal,  ap- 
pointed by  the  sheriff  of  the  city 
and  county  of  New  York  "  a  spe- 
cial deputy  sheriff  to  assist  in 
preserving  the  public  peace,  to  at- 
tend the  Court  of  Oyer  and  Term- 
iner," cannot  receive  compensa- 
tion for  his  attendance  upon  said 
court  under  such  appointment 
Day  V.  The  Mayor.  503 

18.  The  present  marshals  of  the  city 
of  New  York  answer  the  descrip- 
tion of  officers  who  may  be  sum- 
moned by  the  sheriff.  Id. 
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19.  In  pursuance  of  a  contractmade, 
ItbVembcr  Q,  187Q,  plaintiff,  deed- 
ed to  defendant  certain  premiaes 
in  the  city  of  New  York,  Decem- 
ber 9,  ISfO,  witli  a  covenant  ihgX 
tbiey  were  free  from  all  diaries, 
aaaessments   and    incumbrances. 
An  assessment    againt    plaintiff 
upon  the  premises  for  a  street  im* 
proYement,  was  confirmed  by  the 
board  of  revision  and  correction 
oif  assessments,  November  7, 1870, 
but  the  title  of  tbe  assessment  was 
not  entered  in  the  title-book  of 
•assessments,  in  the  bureau  of  ar- 
leare,   until    December    twenty- 
fourtJL    In  an  action  to  recover 
the  assessment,  A«U(Rapallo,  J., 
dissenting),  that  the  provisions  of 
the  aets  mating  to  the  collection 
of  arrears  of  assessments,  etc.,  in 
the  city  of  New  York  (g  6,  chap. 
«7»,  Laws  of  1853;  §  1,  chap.  «81, 
Laws  of  1871),  declaring  that  no 
«8Be88ment  shall  be  deemed  to  be 
eonfirmed  so  as  to  be  a  lien  on 
property  included  in  it,  until  the 
title  shall  be  entered  in  said  titie- 
bocdoB  as  prescribed,  did  not  affect 
plaintiff*s  liability  under,  the  cove- 
nant; that  the  assessment  was  fair- 
ly embraced  in  its  terms,  and  that 
plaintiff  was  bound  to  pay  the 
same.  IkJ^ai^r  r.  Mutp^,   682 

20.  The  Marine  Court  of  the  city  of 
New  York  has  no  jurisdiction  of 
an  action  against  the  <Aw  corponk- 
tion.      (Makan  v.  Th$  Ma^w, 

656 

»1.  The  provisions  «f  the  aets  of 
1860  (chap  879,  Laws  of  I860)  and 
1868  (chap.   868,  Laws  of   1868), 

Svinp  to  the  Supreme  Court -of  the 
St  Judicial  district,  the  Court  of 
Common  Pleas  for  the  city  and 
county,  and  the  Superior  Court  of 
the  citv,  eicclusive  Jurisdiction  in 
all  actions  where  the  city  Gorpoi». 
tion  is  a  party  defendant,  are  oat 
repealed  or  affected  by  the  pn>- 
vision  of  the  act  of  1872,  relating 
to  the  Marine  Court  (suK  16,  §  2, 
'  chap.  629,  Laws  of  1878).  which 
.gives  to  said  oourt  Jurisdiction  of 
actions  against  corporations  oi«- 
ated  under  the  laws  of  this  State, 
and  having  an  office  or  transact- 
^g  business  in  the  city  of  1^^ 
York;  that  provision  is  only  appU- 
oable  to  private  corporations,    id 


22.  Tha.appeaKHice and  vuBm,)n 
.attorney  for  defepdant,  la  aa  te- 
tion  brought  in  the  Ifsiiae  Ckivi 
a£ainst  tl^  corpoiationof  thadbr 
of  New  York,  la  not  avaimof 
the  question  of  lurisdictkia,  aid 
does  not  confer  fuziscUoioa.  IL 


of. 
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JE[ON-RK^XO£NT& 

•*— (if  afici«0  olfeiui^  owr( «  ««• 
mutn  cannot  be  $9rved  tnth  mmam 

JUmPsmom^y.  €hm,  121 


NoncR 

1.  Where  one  has  been 

and  ^teeredited  as  agent  to  esnr 
on  a  busioeaB  for  .another,  ha 
anthorily  to  lund  his  prindpsleos- 
tinues  attar  actual  revocatioB  n 
to  those  who  have  beoi  «ocai> 
tomad  to  deal  with  him  assndi 
agent,  until  notiae of  thereroa- 
tion  ia  brought  lioiDe  to  tbo. 
^^-"-  V.  Jj^m^^  fll 


0.  As  to  whether  the  doctrine  of  coD- 
atructSve  notice  is  appficabk  to 
such  a  case,  $«mm«.  K 

8.  Dubious  or  equivocal  circum- 
stances win  not  be  suhstitnttidfar 
actual  notice.  Si 

-^ —  Of  mechania^  Hen  lia  Ban*" 
laor  county,  properly  fied  mcfa^ 
tmenelerk, 

Vandmbwyh  v.  The  iVa»M»  A. 
A. 

Of  re9ootMon^  ag$Hfim^ 

rUif,  necmityfor,  to  prcited  pmmfA 
qnd^vfieienqf  ^. 

aeeMoNeO^Y.  (bikJ^Aiikr 
*0» 


l^SANCB. 

. When  h^gkmti^  4lme  im 

righttoQbtae. 
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OATH. 

Weeema/ry  to  autJumze  jtuUce 

of  the  peace  to  punish  witfiess  for  con- 
tempt in  refuting  to  answer, 

See  Btm&rford  ▼.  Holmee,  868. 


OFFICE  AND  OFFICERS, 

1.  The  sureties  upon  the  bond  of  a 
public  officer  are  liable  thereon 
only  for  the  defaults  of  their  prin- 
cipal committed  after  the  com- 
mencement of  the  term  of  office 
for  which  they  became  his  sure- 
ties. Although  their  principal 
held  the  office  during  a  preceding 
term,  they  are  not  liable  for  a  de- 
falcation which  then  occurred. 
BiseellY.  Saxton.  55 

2.  In  such  case  those  who  were  sure- 
ties for  the  officer  for  the  prior 
term  must  be  looked  to.  Id, 

8.  "Where  th^  people,  through  their 
constitutional  aeentD,  ratify  and 
recognize  the  title  of  a  citizen  to 
an  office,  it  is  not  competent  for 
them  to  question  it  by  qtio  war- 
ranto.   People  V.  Flanagan,     237 

4  The  legislature  has  full  power 
thus  to  ratify.  Id. 

Oommisaioner  qf  Jurors  in  New 

York,  a  city  office. 
Bee  Peopie  ex  rel,  v.  DurUap,  162. 


ORDER. 

Accepted  payaMe  out  of  future 

installmente  on  contract,  when  not 
affected  by  cancellation  of  contract. 

See  Jenks  v.  Brown  (Mem.),  629. 


OYER  AND  TERMINER. 

See  Courts  of  Oykr  and  Termi- 
ner. 

PARTIES. 

1.  Although  remaindermen  and  re- 
versioners may  be  made  parties 
defendant  in  an  action  for  parti- 


action,  at  least  as  against  others 
not  seized  of  a  like  estate  in  com- 
mon with  them.  The  right  is  only 
given  to  one  having  actual  or 
constructive  possession  of  the 
lands  sought  to  be  partitioned. 
A  remainderman  has  neither,  but 
simply  an  estate  to  vest  in  possea 
sion  %n  futwro.  Sullivan  v.  SuUp 
vaTk  87 

2.  As  to  whether  an  action  can  be 
brought  by  an  individual  mem- 
ber of  an  incorporated  religious 
society  against  its  trustees  to  re- 
strain the  use  for  other  religious 
purposes  of  property  granted  to 
it  to  be  used  solely  for  the  pur- 
pose of  conducting  religious  ser- 
vices in  accordance  with  the 
fonns  and  usages  of  a  particular 
religious  denomination,  qtuere, 
Watkine  v.  Wilcox.  654 

Where  persons  wh/>  have  exe- 
cuted undertaking  indorsed  on  bond 
are  not  proper  pariits  to  action  on 
bond. 

See  Brown  v.  C/uimplin,2l4. 

Where  party  to  action  in  Jus- 
tice's Court  sworn  as  witness  in  his 
own  behaff  refuses  to  answer  proper 
questions  on  cross-examination^  direct- 
examination  may  be  stricken  out. 

See  Rutherford  v.  Hdmes,  368. 

When  tax-payer  cannot  bring 

mandamus  to  compel  assessors  to  per- 
form duty. 

See  People  ex  rel.  v.  Hdyt  (Mem,), 
606. 


PARTITION. 

1.  Although  remaindermen  and  re- 
versioners may  be  made  parties 
defendant  in  an  action  for  par- 
tition, thev  cannot  institute  the 
action,  at  least  as  agtiinst  others 
not  seized  of  a  like  estate  in  com- 
mon with  them.  The  right  is  only 
given  to  one  having  actual  or  con- 
structive possession  of  the  lands 
sought  to  be  partitioned.  A  remain- 
derman has  Deither,  but  simply  an 
estate  to  vest  in  possession  in  fu- 
turo.    Sullioan  v.  SulUtan.         37 

2.  As  to  whether  remaindermen  hav- 
ing undivided  interests  may  com- 

^.  .  'I     P^^  *  partition  as  ])etween  them- 

tion,    they  cannot   institute  the  |     selves,  leaving  the' tenants  entitled 
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to  the    poflsesBion    undistmbecU 
gtugre,  ^• 


PARTNERSHIP. 

1,  The  business  of  famishing  re- 
cruits during  the  war  of  the  rebel- 
lion was  a  lawful  one,  and  the 
members  of  a  partnership  formed 
for  that  purpose  had  a  right  to 
agree,  in  their  articles  of  copart- 
nership, that  they  would  not  come 
in  competition  with  each  other,  or 
furnish  recruits  for  less  than  a 
price  fixed.      Mansh    v.   RimeU, 

2.  Such  an  agreement  can  only  be 
condenmed  on  proof  that  it  was 
made  as  part  of  a  conspiracy  to 
control  prices  or  create  a  monopo- 
ly, and  so  against  public  policy, 
or  that  it  was  made  for  some  other 
unlawful  purpose.  Id, 

8.  Plaintiffs  and  defendants  entered 
into  a  contract  that  if  they,  or 
either  of  ihera,  should  make  a 
contract  with  any  town  or  towns 
of  the  county  of  W.  to  furnish 
recruits,  they  would  share  equally 
in  the  profits  and  losses  of  the 
business  ;  and  that,  without  the 
consent  of  all,  they,  or  either  of 
them,  would  make  no  contract  for 
a  less  sum  than  I'iOO  per  man.  In 
an  action  for  an  accounting,  hM, 
that  the  contract  made  the  pjarties 
thereto  copartners,  and  that  it  was 
not  void,  per  te,  as  against  public 
policy.  Id' 

4.  To  establish  a  liability  against  a 
party  as  a  partner  for  the  acts  of 
others,  it  must  be  made  to  appear 
that  a  copartnership  was  formed 
by  express  agreement,  or  that 
there  was  an  authorization  in  ad- 
vance and  a  consent  to  be  bound 
by  such  acts  as  a  partner,  or  a 
ratification  of  the  acts  after  per- 
formance with  full  knowledge  of 
all  the  circumstances,  or  some  act 
by  which  an  equitable  estoppel  has 
been  created.  (7.  0,  8.  Bk.  v. 
WcUker.  424 

5.  After  the  charter  of  a  manufac- 
turing corporation  had  expired  bv 
statutory  limitation,  its  general 
agent  appointed   during  the  ex- 


liBtenoe  of  the    oorponUoa  «■■ 
tinned  to  cany  on  the  bognoi 
and  to  contract  debts;  ladbr 
such  A  debc  he  gave  a  promiwiy 
note  in  the  name  of  li^  coipoiir 
tion.      In  an  action  agiinU  the 
stockholders    seeking   to  clmse 
them  as  makers  of  the  note, « 
the  en>uJ><i  that  there  was  aa  in- 
plied  contract    of   c<^)«tBeiriiip 
between  them,  it  appeared  that  d^ 
f endants,  six  months  after  the  a- 
piration  of  the  charter,  receiTcd 
dividends  as  from  the  eamingiof 
the     corporation,     but    wiihoaj 
notice  that  it  was  not  so  paiiiad 
without  knowledge  of  the  eximir 
tion    of    the  charter ;  abo,  tlal 
credit  was  not  pven  t^ilieois 
partners  or  individuals,  but  toik 
supposed  corporation.    Ufld,^ 
upon  the  expiration  of  the  dar- 
ter, the  tiUe  to  thecorporaiepnf 
erty  vested  in  the  trustees  ihcnm 
office,  in   trust  for  the  crediuw 
and  stockholders  (I  R  S.,  600,5 
1 ) ;  that    the    defendants  being 
merely  eesiuU  qtu  truM,  could  not. 
without  other  evidence thanwwi 
of  their  interest,  be  ch^rgel  aj 
copartners,   and  that  if  they  h» 
received  any  part  of  the  eamng 
of  the  business  carried  on  after  tM 
corporation  ceased  to  exist,  m 
did  not  make  them  liable  m  m 
action  at  law  upon  the  conwcB 
made  by  the  agent ;  nor  (hd  n 
amount  to  a  ratification  of  to 
acts.  ^ 

6.  Also,  hdd,  that  there  was  no  M 
distinction  in  respect  to  haW 
between  a  trustee  and  a  su^ 
stockholder  where  neithw  wo- 
tracted  the  debt  or  authon^ 
another  to  represent  him  in  inc 
transaction. 

7.  The  personal  repTe^°^l^'®l! 
deceased  member  of  a  finn  ®V 
adjust  and  settle  the  partneRWP 
affairs  with  the  8urv^^»";,J*i 
ners,  and,  in  the  Absence  of  [»« 
or  mistake,  the  settlement  b  eon 
elusive  upon  the  parties,  and  upw 
all  persons  claiminsr  through  thffl^ 
including  the  creditors  dW 
deceased  partner.    t>agf  v.  H  ew* 

8.  In  March,  1866.  plHintiil^o!)^^ 
judgnient  by  default  affiia^t^- 


INDEX. 


723 


and  levied  upon  his  interest  in  a 
stock  of  goods  of  a  copartnership 
of  which  he  was  a  member  ;  by 
stipulation  the  judgment  was 
opened,  and  C.  allowM  to  come  in 
and  defend,  all  proceedings  on  the 
execution  to  be  suspended  ''until 
otherwise  ordered  ;'*  directions  to 
that  effect  were  ^ven  to  the  sheriff, 
and  the  firm  continued  its  busi- 
ness without  interference.  C. 
died  in  Julv,  1867;  his  adminis- 
trators had  an  accounting  and 
settlement  with  the  surviving 
partners,  who  did  not  know  of  the 
levy,  and  C.'s  interest  in  the  firm 
was,  for  a  good  consideration, 
transferred  bv  the  administrators 
to  W".,  one  of  the  survivors.  The 
administrators  were  substituted  as 
defendants  in  O.'s  place  in  said 
action.  In  March,  1868,  judg- 
ment was  perfected  therein  m 
favor  of  plaintiff,  whereupon  the 
sheriff,  by  direction  of  plaintiff's 
attorney,  sold  the  interest  of  0. 
in  the    partnership    assets,    and 

Elaintiff  became  the  purchaser. 
a  an  action  brought  by  him 
against  the  surviving  partners  for 
an  accounting,  Jield,  that  the  exe- 
cution had,  by  the  conduct  of  the 
plaintiff,  and  the  delay  of  the 
sheriff  under  his  directions,  be- 
come dormant  as  against  boiui  fide 
purchasers,  in  which  position  W. 
stood  ;  and  that  the  settlement  and 
transfer  made  by  C.'s  administra- 
tors were  conclusive  upon  plain- 
tiff. Id. 

9.  It  is  not  necessary  in  such  case 
that  the  execution  creditor  should 
have  acted  in  bad  faith,  or  with 
intent  to  defraud  in  delaying  the 
execution,  to  make  it  dormant  as 
to  third  persons.  Id, 

Sufflciencj/  of  agreement  to  eon- 

itUute,  and  UabiUty  of  for  firm  debts. 

See  Mason  v.  Partridge  (Mem.), 
633. 


PATENTS  (FOR  INVENTIONS). 

1.  Plaintiff  and  defendants  being 
the  joint  owners  of  certain  letters 
patent,  which  they  believed  to  be 
valid,  entered  into  an  agreement 
that  the  defendnnts  should  have 
the  exclusive  right  to  manufacture 


the  patented  article,  they  paying 
to  plaintiff  a  specified  sum  aa 
royalty  on  each  article  manufac- 
tured. In  an  action  to  recover  the 
royalty,  hdd,  that  the  invalidity 
of  the  patent  was  not  a  defence 
for  the  time  the  defendants  en- 
ioyed  the  use  of  the  patent  unmo- 
lested under  the  license.  Maraton 
V.  Steett.  206 

2.  It  seems,  that,  had  there  been  no 
patent,  and  defendants  had  agreed 
to  pay  the  sum  stipulated  in  con- 
sideration that  plaintiff,  during  a 
given  period,  would  not  engage  in 
the  manufacture,  there  would 
have  been  a  sufficient  considera- 
tion to  uphold  the  agreement.  Id, 

8.  Saxton  v.  Dodge  (57  Barb. ,  84)  and 
the  authorities  holding  that  the 
invalidity  of  a  patent  is  a  valid 
defence  to  an  action  to  recover  the 
purchase-price  thereof,  distin- 
guished. Id, 

4.  As  to  whether,  when  a  void  patent 
has  been  sold  in  good  faith  and 
the  purchaser  has  enioyed  the 
monopoly  unmolested  during  the 
whole  time,  and  without  liability 
to  account  to  any  one  claiming  a 
superior  right,  he  could  defend  an 
action  for  the  purchase-price, 
qumre.  Id 

5.  One  owning  an  undivided  inter- 
est in  letters  patent  cannot  main- 
tain an  action  in  a  State  court  to 
recover  compensation  for  its  use 
to  the  extent  of  his  interest  from 
one  using  it  without  his  permis- 
sion. The  cause  of  action  does 
not  arise  upon  contract,  but  is 
simply  the  infringement  of  a 
patent  right,  and  so  arises  under 
the  patent  laws  of  the  United 
States;  the  United  States  courts, 
therefore,  have  exclusive  juris- 
diction (Allen,  J. ;  Church,  Ch. 
J.,  and  Earl,  J.,  concurring). 
De  Witt  V.  E,  JV.  M.  Co,  459 

6.  It  seems,  that  the  license  of  one 
of  two  or  more  owners  in  com- 
mon of  letters  patent  confers  a 
right  as  against  all,  and  the 
remedy  of  the  other  tenants  in 
common  is  by  action  for  an  ac- 
count for  whatever  may  have 
been  received  by  the  licensor.    Id, 
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7.  So,  also,  one  of  two  or  more  ten- 
ants in  common  has  the  right  to 
use  the  invention  without  the  con- 
sent of  the  others,  and  is  not  liable 
to  account  to  them  for  the  profits 
made  by  such  use.  Id. 

Agreement  to  pay  rayaUyfor 

use,  UcbbtUty  under. 
See  Marsh  v.  Dodae,  533. 

PAYMENTS. 

1.  A  payment  upon  a  bond  and  mort- 
gage made  by  the  mortgagor  to 
Uie  mortgagee,  after  an  assignment 
thereof  by  the  latter,  when  made 
in  good  faith,  without  notice,  act- 
ual or  constructive,  of  the  assign- 
ment, is  valid.  Van  Keuren  v.  Oor- 
IdM.  77 

2.  The  fact  that  the  payment  was 
made  before  due  is  no  evidence  of 
bad  faith;  nor  is  a  want  of  good 
faith  to  be  inferred  from  the  facts 
that  the  bond  and  mortgage  were 
not  produced  and  payment  in- 
dorsed thereon  when  made;  or 
were  not  produced  when  pajrment 
in  full  was  made,  and  satisfaction 
of  the  mortgage  executed,  or  that 
no  inquiries  were  made  in  regard 
to  them;  a  failure  to  produce  the 
instruments  is  not  sufficient  to  put 
the  mortgagor  upon  inquiry.     Id. 

8.  A  receipt  given  by  the  mortgagee 
at  the  time  of  payment  is  proper 
evidence  in  an  action  by  an  as- 
signee, as  part  of  the  res  gestm.    Id. 

4.  Where,  after  the  maturity  of  a 
promissory  note  held  by  a  bank, 
and  due  protest  and  notice  thereof, 
the  maker  makes  a  general  deposit 
in  the  bank  of  an  amount  sufficient 
to  pay  the  note,  this  does  not  of 
itself,  as  between  the  bank  and  an 
indorser,  operate  as  a  payment. 
In  the  absence  of  any  express 
agreement  or  directions,  it  is  op- 
tional with  the  bank  whether  or 
not  to  apply  the  money  in  pay- 
ment; it  is  under  no  legal  obli^- 
tion  so  to  do.    JVo/.  Bk,  v.  Smith. 

271 

LEADINGS. 

1.  In  an  action  upon  a  contract  re- 
quired by  the  statute  of  frauds  to 


be  in  writing  it  is  not  necessary  to 
allege  in  the  complaint  tliat  it  ifl 
in  writing.  For  the  purposes  of 
the  complaint  this  will  be  pre- 
sumed, and  unless  the  contract  is 
denied  in  the  answer  or  alleged  to 
be  void  because  not  in  writing, 
the  statute  furnishes  no  defence. 
Marston  v.  SweU.  206 

2.  A  judgment  record  in  a  former 
action  between  the  parties,  al- 
though not  pleaded  in  bar,  is  com- 
petent to  prove  a  material  fact  at 
issue.  Id, 

3.  It  is  not  necessary  to  set  forth  in 
a  pleading  the  circumstances  at- 
tending a  transaction,  contract,  or 
instrument  in  writing,  counted  on ; 
it  is  sufficient  to  charge  the  legal 
effect  thereof.  Brcwn  v.  Champ- 
Un.  214 

4.  Plaintiff's  complaint  contained 
two  counts;  the  first  alleged  the 
making  and  delivery  by  defendants 
of  their  bond  conditioned  to  pay 
B.  and  Y.  $6,000,  and  an  assign- 
ment for  value,  by  the  obligees  \o 
plaintiff;  the  second  aUe?ed  that 
the  defendants  covenanted,  under 
their  hands  and  seals,  to  pay  B. 
and  Y.  $4,000,  who  assigned  the 
covenant,  for  value,  to  plaintiff. 
It  appeared  that  defendants  and 
B.  and  Y.  were  stockholders  in  a 
company,  and  agreed  with  plain- 
tiff for  a  loan  to  the  company  of 
$4,000,  to  be  secured  by  a  mort- 
gage of  its  real  estate,  and  by 
the  bond  of  defendants,  under 
which  agreement  the  bond  des- 
cribed in  complaint  was  given. 
HeJdf  that  it  was  not  necessary  to 
aver  the  facts  under  which  the 
bond  was  given,  and  that  the  evi- 
dence established  the  causes  of 
action  set  forth  in  the  complaint. 

Id. 

5.  The  complaint  in  this  action 
alleged,  in  substance,  that  plain- 
tiff, being  the  owner  of  letters 
patent  for  an  improvement  in  har- 
vesting machines,  known  as 
'*  Marsh's  self -rake,"  entered  into 
a  written  a^^reement  with  defend- 
ants by  which  he  licensed  them  to 
make,  use  and  vend  the  invention 
within  a  specified  territory,  they 
agreeing  to  pay  a  royalty  of  ten 
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dollare  on  each  one  of  the  patented 
articles  made  and  sold  by  them  or 
by  their  authority  or  procure- 
ment; that  defendants  sold,  but 
failed  to  account  and  pay  as 
agreed.  The  answer  was  a  gen- 
eral denial.  Upon  the  trial  plaintiff 
8 roved  the  alleged  agreement, 
defendants  offered  in  evidence 
another  instrument  executed  by 
the  parties  without  date,  but  recit- 
ing the  execution  of  the  license 
"  tnlsday,"  and  defendants  proved 
that  both  were  executed  at  the 
same  time.  In  the  second  instru- 
ment plaintiff,  for  a  valuable  con- 
sideration, agreed  to  give  a  "draw- 
back" of  three  dollars  on  each 
self-rake  made  and  sold  by  .defend- 
ants which  were  attached  to  other 
machines  than  "  Marsh's  self -rake 
harvesters."  Plaintiff's  counsel 
objected  to  the  instrument  as  in- 
admissable  under  the  pleadings, 
and  it  was  rejected.  Ileldf  error; 
that  the  instruments  should  be 
read  as  one;  and,  as  the  complaint 
only  set  out  part  of  the  agree- 
ment, under  a  denial  that  the 
agreement  was  as  set  forth,  de- 
fendants were  entitled  to  put  in 
evidence  the  part  omitted.  Marsh 
T.  Dodge,  533 

6.  To  maintain  an  action  to  recover 
damages  for  deceit,  in  inducing 
plaintiff  to  purchase  worthless 
property,  it  is  not  necessary  to 
show  a  return  or  offer  to  return 
the  property.  The  action  is  ex 
ddtcto,  and  not  upon  contract,  and 
an  averment  in  the  complaint  of 
an  offer  to  return  may  be  disre- 
garded.   Miller  v.  Barber,  65 

7.  If  the  action  be  brought  on  the 
promise  implied  against  a  fraud- 
ulent vendor,  that  he  will  restore 
the  consideration  paid  by  the  ven- 
dee upon  his  electing  to  rescind 
the  contract,  plaintiff  is  bound  to 
aver  and  prove  a  return  or  offer 
to  return  the  property  upon  dis- 
covery of  the  fraud.  Id. 

8.  Where  a  copy  of  pleadings,  fur- 
nished the  court  upon  trial,  con- 
tains a  reply  to  a  counter-claim 
set  up  in  the  answer,  it  is  within 
the  discretion  of  fhe  court  whether 
to  receive  proof  that  no  reply  was, 
in  fact,  served  or  to  leave  defend- 


ant to  his  remedy  by  motion  after 
trial,  and  its  determination  is  not 
reviewable  here.  Id, 

See  Oounteb-Claiic. 

Amendment  of^  on  trial,  when 

proper. 

See  Parsone  v.  Sutton,  93. 

When    complaint    cannot    be 

amended  to  conform  to  fade  because 
of  aJbsenee  of  proper  party. 

See  Easterly  v.  Barber,  433. 

Party  who  hasfuUy  performed 

contracts  for  work  and  labor  may  de- 
clare generally,  without  setting  up  con- 
tvOtftn 

See' Biggins  v.  ilT.  and  F.  R  R 
Go.  (Mem),  604. 

Wli^n  complaint  sets  forth  two 

independent  dainM,  and  a  receipt  given 
for  both  on  payment  of  one  it  shows  no 
accord  and  satisfaction  as  to  the  other 
and  is  not  demurrable. 

See  Mtiler  v.  Goates.  (Mem.),  009. 

In  action  to  recovei'  back  moneys 

paid  by  mistake,  what  matters  may  be 
proved  to  show  equities  with  defendant 
without  being  set  up  as  a  co&nter-claim. 

See  K,  Bk,  v.  ElUnge  (Mem.),  625. 

PLEDGE. 

1.  Plaintiffs  .contracted  to  sell  to  B. 
&  Co.  a  quantity  of  cotton,  in 
store,  to  be  paid  for  on  delivery. 
The  N.  Y.  W .  &  S.  Co.  loaned  to 
B.  &  Co.  a  sum  of  money,  receiv- 
ing as  security  an  invoice  and 
written  pledge  of  the  cotton,  and 
an  order  upon  the  warehouseman. 
Upon  presentation  of  tiie  order, 
and  while  the  cotton  was  being 
weighed  and  examined  for  deliv- 
ery, the  warehouseman,  with  the 
consent  of  plaintiffs,  gave  to  the 
N.  Y.  W.  A  S.  Co.  the  ordinary 
warehouse  receipt  for  the  cotton. 
This  was  on  Saturday.  B.  &  Co. 
did  not  pay  for  the  cotton,  and  on 
the  next  Tuesday  failed.  In  an 
action  to  recover  possession  of  the 
cotton,  hdd,  that  upon  the  occa- 
sion of  the  loan  to  B.  <fe  Co.,  the 
N.  Y.  W.  &  8.  Co.  acquired  no 
title  to  the  cotton,  as  against 
plaintiffs,  as  it  parted  with  its 
money  solely  upon  the  engage- 
ment of  that  firm,  and  upon  their 
order  ;  that  no  title  was  acquired 
at  the  time  of  the  delivery  of  the 
warehouse  receipt,  as  no  value 
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was  parted  with  upon  the  faith  of 
it ;  but  that,  upon  receiving  the 
receipt,  said  company  had  a  ri^ht 
to  repose  upon  it  as  a  ratification 
of  the  prior  pledge,  and  having 
relied  upon  it,  and  thereby  having 
been  induced  to  refrain  from  any 
attempt  to  recover  the  loan  or 
secure  an  indemnitv,  plaintiffs 
were  estopped  from  claiming  title. 
Voarhi*  v.  (Hrmtead.  U8 

2.  It  is  not  necessary  in  such  case 
for  the  pledgee  of  property  to 
show  that  a  demand  of  the  money 
loaned  would  necessarily  have  re- 
sulted in  its  recovery  ;  it  is  enough 
to  show  that  his  position  was  alt- 
ered by  relying  on  the  evidence  of 
title,  and  a  consequent  abstaining 
from  action.  Id. 


PRESCRIPTION. 

It  Beems  that  a  prescriptive  right 
cannot  be  acquired,  as  against  the 
public,  by  a  twenty  years'  flow  of 
water  along  a  hi^way.  Kellogg 
T.  Thompson,  iA 


PRESUMPTION. 
Cf  intent,  thai  one  supporting 


«  person  for  whose  support  provision 
is  made  by  wiliy  should  none  benefit  of 
the  provision. 

See  Thurber  v.  (fhambers,  42. 

As  to  ground  upon  whu^  mo- 
tion to  open  default  was  granted. 

See  Dinstnore  v.  Adams,  618. 

In  favor  of  oorreetness  of  ver- 
dict. 

See  Oard  v.  Duryee  (M em.X  661. 


PRINCIPAL  AND  AGENT 

1.  One  who  has  dealt  with  an  agent 
in  a  matter  within  the  agenf^s  au- 
thority has  a  right  to  assume,  if 
not  otherwise  informed,  that  the 
authority  continues,  and,  unless 
notice  of  revocation  is  brought 
home  to  him,  the  principal  is 
bound  if  the  dealing  continue 
after  the  authority  is  revoked. 
McNeiUy  v.  G.  Ins.  Go.  23 

H.  G.  having  failed  in  the  butcher- 
ing business^  his  brother  H.  bought 


out  the  business,  and  authorized 
G.  to  carry  it  on  in  his  name.  H. 
told  R,  of  whom  G.  had  been  in 
the  habit  of  purchasing  cattle  for 
the  busLnesa,  that,  as  he  was  carry- 
ing on  the  business^  he  would  be 
responsible  for  all  cattle  wA6.  to  Q. 
It  was  necessary  and  had  been 
customary  to  give  notes  for  cattle 
purchased.  G.  signed  the  name  of 
H  to  notes  given  to  E.  for  cattle, 
which  defendant  K.  indorsed  upon 
the  representation  of  R  that  fi. 
had  signed  them.  Defendant  knew 
the  facts  as  to  method  of  conduct- 
ing the  business,  and  had  indorsed 
a  large  number  of  notes  signed  in 
the  same  way.  In  an  action  «pon 
the  notes,  Md,  that  the  facta  au- 
thorized an  inference  that  G.  had 
authority  to  sign  notes  in  the  name 
of  H.,  and  so  Justified  a  findii^ 
that  the  notea  were  made  by  U. 
Turner  v.  Kdier.  06 

8.  Defendant  having  given  evidence 
tending  to  show  tliAt  R  induced 
G.  to  sign  the  name  of  H.  to  the 
note,  knowing  that  G.  had  no  au- 
thority, and  after  authority*  was 
sought  to  be  proved  by  the  cuncum  • 
stances  above  stated,  R,  as  a  wit- 
ness for  plaintiff,  was  aUowed  to 
testify,  under  objection  and  excep- 
tion, that  at  the  time  G.  signed  he 
supposed  and  believed  that  G.  had 
authority  so  to  sign.  Hdd,  no 
error.  Id. 

4.  Also,  hM^  that  it  was  competent 
to  prove  that  R  gave  credit  to  H. 
after  the  conversation  with  him 
above  stated.  Id. 

5.  Where  one  has  been  been  consti- 
tuted and  accredited  as  agent  to 
carry  on  a  business  for  another,  his 
authority  to  bind  his  principal  con- 
tmues  after  actual  revocation  as  to 
those  who  have  been  accost  qpied 
to  deal  with  Mm  as  suoh  agent, 
until  notice  of  the  revocation  is 
brought  home  to  them.  Clajlia 
Y.  Lenheim.  801 

6w  As  to  whether  the  doctrine  of 
constructive  notice  is  applicable 
to  such  a  case,  quaere.  Id. 

7.  Dubiooa  or  equivocal  circum- 
stances win  not  be  substituted  for 
actual  noticeL  Id. 
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8.  In  an  action  to  recorer  for  goods 
sold,  it  appeared,  indisputably, 
that,  prior  to  July,  1867,  H.,  the 
brother  of  defendant,  with  author- 
ity to  act  for  him,  had  carried  on 
a  store  at  M. ,  in  the  name  of  de- 
fendant, and  was  in  the  habit  of 
purchasing  goods  for  the  store 
from  plaintiffs  on  defendant's 
credit,  the  bills  therefor  being 
rendered  to  and  paid  by  him.  In 
July,  1867,  the  store  was  partially 
destroyed  by  fire,  and  the  agency 
of  H.  was  terminated.  Defena- 
ant  carried  on  a  store  himself  at 
G.  B.,  purchasing  goods  therefor 
of  plain  tills,  but,  having  some 
difficulty  in  settling  with  them  the 
accounts  of  the  store  at  M.,  after 
the  fire,  he  suspended  all  dealing 
until  October,  1 86i>,  when  he  again 
purchased  goods  for  his  store  at 
G.  B.  In  November  and  Decem- 
ber, 186:),  H.,  without  authority, 
purchased  goods  in  defendant's 
name,  to  go  to  M.  in  the  same 
manner  as  before.  Plaintiffs  had 
notice  of  the  flre,  but  the  evidence 
was  conflicting  as  to  whether  they 
had  notice  of  the  termination  of 
the  agency.  The  court  submitted 
to  the  jury,  among  other  things, 
the  question  whether,  independent 
of  notice,  in  fact,  the  circum- 
stances were  such  as  to  put  the 
plaintiffs  upon  inquiry;  and 
charged,  in  substance,  that  if  they 
were,  although  there  was  no  actual 
notice  of  the  revocation  of  the 
agency,  plaintiffs  were  chargeable 
with  constructive  notice  thereof, 
and  could  not  recover.  Rdi^ 
error;  that  the  facts  bearing  upon 
the  question  of  constructive  no- 
tice being  undisputed,  that  ques- 
tion was  one  of  law  for  the  court, 
and,  as  matters  of  law,  they  were 
insufficient  to  put  plaintiffs  upon 
inquiry,  or  charge  them  with  con- 
structive notice.  Id. 

9.  Where  one  transferring  property 
in  fraud  of  his  creditors  has  in 
his  hands,  at  the  time  of  such  a 
transfer,  as  agent  for  another,  se- 
curities belonging  to  his  principal, 
for  which  he  is  liable  to  account, 
although  no  demand  has  been 
made  upon  him  to  transfer  and 
surrender  the  securities,  vet  there 
is  a  fiduciary  and  pecuniary  obli- 
gation, and  a  contmgent  liability 


which  makes  the  principal  a  cred- 
itor, within  the  meaning  of  the 
statute,  against  fraudulent  con- 
veyances. (2  R.  8.,  135,  §  1;  187, 
g  1.)     Yourig  v.  Heerman^,        814 

10.  It  is  not  necessary  for  the  prin- 
cipal, in  order  to  impeach  the 
transfer  for  fraud,  to  show  that 
his  agent  actually  intended  at  the 
time  a  misappropriation  or  con- 
version of  the  securities.  Id. 

11.  After  the  commencement  of  an 
action  by  a  principal  to  set  aside 
such  a  conveyance  made  by  his 
agent,  the  latter  died ;  his  person- 
al representatives  were  substituted 
as  defendants,  but  his  heirs  at  law 
were  not  brought  in.  Htld,  that 
while,  so  far  as  the  real  estate 
was  concerned,  the  proper  parties 
were  not  before  the  court  to  au- 
thorize a  determination  of  the 
question  as  to  whether  a  legal  es- 
tate vested  in  the  grantee  upon 
valid  trusts,  as  against  the  heirs, 
yet  that  plaintiff  was  entitled  to 
judgment,  declaring  the  convey- 
ance void  and  his  judgment  a  lien 
upon  the  real  property  as  against 
the  grantee,  as  if  no  conveyance 
had  been  made,  with  leave  to  pro- 
ceed by  execution  against  the 
lands  according  to  the  course  and 
practice  of  the  court.  Id. 

12.  Where  a  lender  has  received  a 
security  providing  for  the  pay- 
ment of  the  precise  amount  loaned 
by  him  with  lawful  interest,  the 
fact  that  his  agent,  without  his 
authority,  knowledge  or  partici- 
pation, has  extorted  from  the  bor- 
rower a  sum  of  money  upon  the 
false  pretence  that  a  portion  there- 
of was  a  bonus  for  his  principal 
does  not  taint  the  security  with 
usury.    EUeoez  v.  Pwrdy.  446 

13.  The  employment  of  an  agent  to 
effect  a  loan  does  not  impliedly  or 
apparently  authorize  him  to  vio- 
late law  or  do  an  illegal  act      Id, 

14.  The  fact  that  an  action  upon  the 
security  is  commenced  by  the  prin- 
cipal after  knowledge  upon  his 
part  of  the  exaction  of  the  agent 
is  not  a  ratification  thereof;  the 
security  coming  to  him  unaffected 
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by  uduiy,  he  has  the  right  to  en- 
force it.  Id. 

15.  After  payment  of  a  portion  of 
the  amount  due  upon  a  bond  se- 
cured by  mortgage,  the  obligors 
applied  to  the  agent  of  the  oblig- 
ees for  a  reloan  of  the  sum  paid 
upon  the  same  securities.  This 
the  obligees  agreed  to.  The  agent 
exacted  of  the  obligors  $225  pro- 
fessedly for  the  obligees,  who  did 
not  receive  any  portion  of  it  and 
knew  nothing  oi  the  representa- 
tion. One  of  the  obligees  was  in- 
formed by  the  obligors  before  the 
loan  of  the  terms  their  agent  exact- 
ed, to  which  he  replied  that  it  was 
too  much  for  the  agent's  services. 
The  obligees  loaned  the  full 
amount,  and  it  did  not  appear 
that  they  knew  how  much  was  fi- 
nally paid  or  agreed  to  be  paid  to 
the  agent.  Held,  that  the  evidence 
rebutted  any  inference  that  the 
obligees  connived  at,  consented  to, 
or  authorized  the  charge,  and  that, 
therefore,  there  was  no  usury.   Id, 

Authority  of  agent  and  what 

constitutes  general  agent  of  life  insur- 
ance company. 

See  Mersereau  v.  P. if.  Z.  Ins.  Co., 
274. 

Maker  of  note  transferred  as 

payment  upon  or  security  for  a  debt 
is  not  agent  of  debtor  to  renew  promise 
by  payment  so  as  to  take  debt  out  of 
statute  of  Hmitatums. 

See  Smith  ▼.  Ityan,  352. 


PRINCIPAL  AND  SURETY. 

1.  The  sureties  upon  the  bond  of  a 
public  officer  are  liable  thereon 
only  for  the  defaults  of  their  prin- 
cipal committed  after  the  com- 
mencement of  the  term  of  office 
for  which  they  became  his  sure- 
ties. Although  their  principal 
held  the  office  during  a  preceding 
term,  they  are  not  liable  for  a  de- 
falcation which  then  occurred. 
JSisseU  v.  Saxton,  55 

2.  In  such  case  those  who  were  sure- 
ties for  the  officer  for  the  prior 
term  must  be  looked  to.  Id. 

8.  In  an  action  upon  a  bond  of  an 
officer,  his  official  reports  are  not 


conchisiye  as  against  his  snretie*, 
but  mere  admissions  of  the  prin- 
cipal, subject  to  explanatioD.     Jd, 

4  Accordingly,  held,  that  the  official 
reports  of  railroad  commisBionerB 
charging  themselves  with  a  cer- 
tain fund  were  not  conchudTe 
against  their  sureties,  in  an  action 
upon  their  bond,  that  the  commia- 
sioners  then  had  the  fund  on 
hand ;  and,  it  appearing  that  the 
fund  had  in  fact  been  received 
and  converted  by  one  of  their 
number  during  a  prior  term,  that 
the  sureties  were  not  liable.       Id, 

5.  8o,  also,  held,  that  statements 
made  by  the  principals  upon 
applying  for  a  reappointment 
were  not  conclusive  against  the 
sureties.  IcL 

6.  The  said  commissioners  were  ap- 
*pointed  under   the  act  of    1856 

(chap.  64,  Laws  of  1856)  author- 
izing subscriptions  by  towns  to 
the  stock  of  the  A.  &  8.  R.  K.  Ck>. 
By  the  act  of  1«67  (chap.  747,  Laws 
of  18(57),  amendatory  of  said  act, 
each  town  commissioner  is  re- 
quired to  account  annually  for 
monevs  coming, into  his  hands, 
"with  the  interest  thereon,  pro- 
vided such  moneys  have  been 
used  or  loaned  by  him.''  Held, 
that  this  provision  did  not  author- 
ize a  commissioner  to  use  the 
funds  in  his  hands  in  his  indi- 
vidual business,  and  that,  in  case 
he  did  so  and  failed  to  restore 
them,  it  was  a  conversion  of  the 
funds  and  a  defalcation.  Id, 

7.  The  right  to  contribution  be- 
tween co-sureties  depends  upon 
principles  of  equity  rather  than 
upon  contract.  The  equity  does 
not  arise  from  the  fact  simply  that 
both  parties  are  sureties.  They 
must  stand  in  the  same  relation  to 
the  principal  and  without  equities 
between  themselves,  giving  one  an 
advantage  over  the  other.  Wells  v. 
Miller.  255 

8.  It  is  competent  to  prove  by  parol 
the  relation  of  the  parties,  ana  any 
extrinsic  facts  affecting  the  equi- 
ties. Id, 

9.  In  an  action  against  sureties  upon 
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a  bond  given  by  an  agent  for  the 
faithful  performance  of  his  duties, 
the  surrounding  circumstances 
and  the  situation  of  the  parties,  at 
the  time  of  its  execution,  may  be 
considered  in  construing  its  terms, 
in  case  of  ambiguity  therein.  W. 
N,  Y,  L,  IM.  Co,  V.  CUnton.    838 

10.  It  is  no  defence  to  an  action  upon 
Buch  bond  that  the  sureties  were 
ignorant  as  to  the  extent  of  the 
obligation  assumed,  or  were  mis- 
led by  the  principal  in  reference 
thereto,  in  the  absence  of  proof 
that  the  obligee  was  a  party  to  the 
fraud ;  it  is  not  the  duty  of  the 
obligee  to  seek  out  the  sureties 
and  explain  to  them  the  nature 
and  extent  of  their  obligation,  but 
it  is  for  the  sureties  to  ascertain 
for  themselves.  Id. 


PUBLIC  POLICY. 

1.  The  business  of  furnishing  re- 
cruits during  the  war  of  the 
rebellion  was  a  lawful  one,  and  the 
members  of  a  partnership  formed 
for  that  purpose  had  a  right  to 
agree,  in  theur  articles  of  copart- 
nership, that  thej  would  not 
come  into  competition  with  each 
other,  or  furnish  recruits  for  less 
than  a  price  fixed.  Marsh  v.  Bus- 
seU.  2b8 

2  Such  an  agreement  can  only  be 
condemned  on  proof  /hat  it  was 
made  as  part  of  a  Conspiracy 
to  control  prices  or  create  a 
monopoly,  and  so  against  pubhc 
policy,  or  that  it  was  maae  for 
some  other  unlawful  purpose.   Id. 

8.  Plaintiffs  and  defendants  entered 
into  a  contract  that  if  they,  or 
either  of  them,  should  make  a 
contract  with  any  town  or  towns 
of  the  county  of  W.  to  furnish 
recruits,  thev  would  share  equally 
in  the  profits  and  losses  of  the 
business;  and  that,  without  the 
consent  of  all,  they,  or  either  of 
them,  would  make  no  contract 
for  a  less  sum  than  $500  per  man. 
In  an  action  for  an  accounting, 
hdd,  that  the  contract  made  the 
parties  thereto  copartners,  and 
that  it  was  not  void,  per  se,  as 
against  public  policy.  Id. 


PUNISHMENT. 

1.  In  legal  view,  punishment  for 
a  crime  does  not  begin  until  after 
the  criminal  has  been  convicted 
and  sentenced;  any  imprisonment 
prior  to  sentence  will  not  inure  to 
his  benefit  as  part  of  the  pimish- 
ment.  People  ex  rel  v.  T/ie  Warden, 
etc.  842 

2.  As  to  whether  it  is  within  the 
province  of  the  coui-ts  to  award  to 
a  prisoner  in  a  State  prison  the 
time  to  which  he  is  entitled  for 
good  conduct,  quaere.  Id. 


QUESTIONS  OF  LAW  AND 
FACT. 

When  question  of  revooaUan 

of  agents  autJiority  one  of  fact. 

See  McNeiUy  v    0.  L  Ins.  Oo.,  23. 

When  question  as  to  materi- 

aUty  of  circumstances  affecting  risk, 
in  acaon  on  policy  of  marine  insur- 
ance one  of  law. 

See  Leitch  v.  A.  M.  Ins.  Co.,  100. 

When  qtiestion  of  waiver  of  eon- 

dition,  in  policy  of  fire  insurance 
policy,  one  of  fact. 

See  Churchy.  O.  F.  F.  Ins.  Co,, 
222. 

Duty  of  appellate  court,  token 

facts  are  before  it  for  review. 

See  Godfrey  v.  Moser,  250. 

Wli^n   question   of  notice  of 

revocation  of  agenfs  authority,  one  of 
law. 

See  CjafUn  v.  Lenheim,  801. 

-  When  question  of  sale  one  qf 
fact. 

See  Richard  Y.  Wellington,  90&. 

W/ien  question  of  negUgenoe 

on  part  of  municipal  corporatton,  one 
of  fact. 

See  Clemeneey.  City  of  A.,  884. 

When  question  of  conversion 

one  of  fact. 

See  A.  M.  Co,  v.  Kessier  (Mem.), 
637. 

QUO  WARRANTO. 

1.  Where  the  people,  through  their 
constitutional  agents,  ratify  and 
recognize  the  title  of  a  citizen  td 
an  office,  it  is  not  competent  for 
them  to  question  it  by  quo  war- 
ranto.    People  V.  Flanagan.      287 
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2.  The  legislature  has  full   power 
thus  to  ratify.  Id, 


RAILROAD  CORPORATIONS. 

L  A  female  who  has  accepted  an  invi- 
tation to  take  a  ride  with  a  person 
in  every  way  competent  and  fit  to 
manage  a  horse,  is  not  chargeable 
with  his  negligence,  and  contribu- 
tory negligence  upon  his  part  is 
no  defence  to  an  action  against  a 
railroad  corporation  for  miuries 
resulting  from  a  collision.  Bobin- 
son  V.  N,  T,  a  and  K  B  R  a 
Ch,  .  11 

2.  Accordingly,  Kdd^  that  a  charge 
in  such  an  action  that  if  defendant 
was  negligent  and  the  plaintiff  was 
free  from  negligence  herself,  she 
was  entitled  to  recover,  although 
the  driver  might  be  guilty  of  neg- 
ligence, which  contributed  to  the 
injury,  was  proper.  Id, 

8.  Interest  coupons  to  railroad  bonds, 
payable  to  bearer  at  a  specified 
time  and  place,  are  negotiable 
promises  for  the  pajrment  of 
money,  and  are  subject  to  the 
same  rules  as  other  negotiable  in- 
struments. They  are  transferable 
by  delivery,  although  detached 
from  the  bonds,  and  a  purchaser, 
in  good  faith  before  maturity, 
from  one  who  has  stolen  them 
acquires  a  valid  title.  Evei'tsofi  v. 
Nat.  Bk,  14 

4.  The  fact  that  by  their  terms  they 
are  declared  to  be  for  interest  upon 
bonds  specified  by  their  numbers 
does  not  destroy  their  negotia- 
bility when  separated  from  the 
bonos,  or  impair  the  title  of  one 
purchasing  from  another  without 
production  of  the  bonds.  Id, 

6.  Such  instruments  are  entitled  to 
days  of  grace ;  and  one  purchasing 
after  the  expiration  of  the  time  oi 
payment  specified,  but  before  the 
expiration  of  the  days  of  grace,  is 
a  purchaser  before  maturity.     Id, 

6.  Where,  however,  interest  coupons 
or  warrants  to  such  bonds  are  not 
made  payable  to  bearer  or  order, 
they  are  not  negotiable  when  sepa- 
rated from  the  bonds,  although 


the  latter  are  themselves  negotia- 
ble, and  a  purchaser  of  these  de> 
tached  instruments  takes  them 
subject  to  all  defects  in  the  title 
of  his  transferrer,  and  tlierefore 
subject  to  the  claims  of  the  true 
owner  in  case  they  have  beea 
stolen.  Id. 

7.  The  sudden  jerking  of  a  railroad 
train  backward  while  passengers 
are  rightfully  passing  out  of  the 
cars  is  liable  to  produce  accidents, 
and  is  negligence.  Savter  y.  iVI 
r,  O,  andH,  B,  B,  B,  Go,  50 

9.  In  an  action  upon  a  bond  of  an 
officer,  his  official  reports  are  not 
conclusive  as  against  his  sureties, 
but  mere  admissions  of  the  prin- 
cipal, subject  to  explanation.  Bis- 
ml  V.  Saaton,  55 

9.  Accordingly,  hdd,  that  the  official 
reports  of  railroad  commissioners 
charging  themselves  with  a  certain 
fund  were  not  conclusive  against 
their  sureties,  in  an  action  upon 
their  bond,  that  the  commissioners 
then  had  the  fund  on  hand ;  and, 
it  appearing  that  the  fund  had  in 
fact  been  received  and  converted 
by  one  of  their  number  during  a 
prior  term,  that  the  sureties  were 
not  liable.  Id, 

to.  So,  also,  Tidd,  that  statements 
made  by  the  principals  upon  ap- 
plying for  a  reappointment  were 
not  conclusive  against  the  sure- 
ties. Id. 

11.  The  said  commissioners  were 
appointed  under  the  act  of  1856 
(chap.  64,  Laws  of  1856)  authoriz- 
ing subscriptions  bv  towns  to  the 
stock  of  the  A.  and  S.  R  R.  Co. 
Bv  the  act  of  1867  (chap  747,  Laws 
of  1867),  amendatory  of  said  act, 
each  town  commissioner  is  re- 
quired to  account  annually  for 
moneys  coming  into  his  hands, 
"with  the  interest  thereon,  pro- 
vided such  moneys  have  been  used 
or  loaned  by  him."  Held,  that 
this  provision  did  not  authorize  a 
commissioner  to  use  the  funds  in 
his  hands  in  his  individual  busi- 
ness; and  that,  in  case  he  did  so 
and  failed  to  restore  them,  it  was 
a  conversion  of  the  funds  and  a 
defalcation.  Id, 
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13.  Although  a  raiboad  company 
has,  by  permitting  people  repeat- 
edly to  cross  its  track  at  a  point 
where  there  is  no  public  right  of 
passage,  given  an  implied  hcense 
BO  to  do,  It  owes  no  duty  of  active 
vigilance  to  those  crossinjgto  guard 
them  from  accident.  The  com- 
pany is  not  restricted  by  the  li- 
cense in  the  use  of  its  track,  nor 
will  a  departure  in  some  degree  or 
particular  by  its  employes  from 
the  ordinary  course  of  proceedure 
make  it  liable  for  an  ln|ury  result- 
ing therefrom  unless  it  mvolves 
the  doing  of  an  act  which  might 
reasonably  be  anticipated  would 
result  in  injury  to  a  person  law- 
fully on  the  track  under  the  license. 
The  licensees  acting  under  it  take 
the  risks  incident  to  the  business. 
SuUon  V.  jy.  r.  a  andH.  R  B.  Co. 
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13.  S ,  plaintiff's  intestate,  was  em- 
ployed in  a  foundry,  the  workmen 
in  which  had  been  accustomed  to 
cross  defendant's  track  at  a  certain 
point.  It  was  defendant's  daily 
custom  to  disconnect  cars  from 
trains  backing  down  on  the  track 
nearest  the  foundry,  which  by 
their  momentum  would  pass  by 
the  foundry,  when  a  brakeman 
would  apply  the  brakes.  8.  came 
out  of  the  loundry  as  cars  so  dis- 
connected were  passing.  They 
stopped  just  as  the  rear  one  passed 
the  door.  He  stepped  across  the 
track,  when  his  progress  was 
arrested  by  a  train  approaching  on 
the  second  track,  and  he  stepped 
backward  upon  the  track  he  had 
crossed,  where  he  was  struck  and 
killed  by  the  disconnected  cars, 
which  in  consequence  of  a  slight 
down  grade,  the  brakeman  havmg 
failed  to  apply  the  brakes,  had 
started  of  themselves  slowly  back- 
ward. No  instance  of  a  car  thus 
running  backward  had  ever  been 
known  before.  In  an  action  to 
recover  damages,  held,  that  a  refu- 
sal of  the  court  to  charge  that  the 
defendant  owed  no  duty  to  the 
deceased  to  set  the  brakes,  or  oth- 
erwise fasten  the  cars,  was  error  ; 
and  that  the  evidence  did  not 
make  out  a  cause  of  action.     Id. 

14.  Where  there  is  no  express  ex- 
emption provided  by  contract,  a 


railroad  company  is  liable  for  the 
consequences  oi  its  own  or  its 
servants*  negligence  to  persons 
traveling  upon  its  trains,  as  mes- 
sengers or  agents  of  an  express 
company,  to  the  same  extent  as 
to  other  passengers,  although  no 
charge  is  made  for  their  fare. 
BUtir  V.  E.  B.  (Jo.  313 

15.  One  temporarily  supplying  the 
place  of  an  express  messenger 
stands  in  the  same  position  with 
him,  and  is  entitled  to  the  same 
protection.  Id. 

16.  The  terms  of  a  contract  which 
will  exempt  a  railroad  corporation 
from  liability  for  negligence  must 
be  clear  and  unmistakable.       Id, 

17.  Defendant  entered  into  a  con- 
tract with  the  United  States  Ex- 
press Company,  in  1858,  for  the 
transportation  of  freight,  by  which 
it  agreed,  among  other  things,  to 
transport,  free  of  charge,  the 
money-safes,  contents  and  messen- 
gers of  the  express  company,  it 
"  assuming  no  liability  whatso- 
ever in  the  matter."  In  1871 
another  contract  was  made,  by  its 
terms,  adopting  the  conditions  of 
the  former  contract,  save  as  modi- 
fled.  It  provided  that  defendant 
should  assume  the  usual  risks 
taken  by  railroads  as  to  freight, 
except  that  it  **  shall  not  assume 
any  risk  or  loss  on  any  money, 
bank-notes,  gold,  bullion  or  jew- 
elry packages,  and  for  which, 
with  the  express  company's  safes 
and  messengers,  no  charge  for 
carriage  is  to  be  made.  In  an 
action  for  the  alleged  negligent 
killing  of  an  express  messenger, 
7iM  (Earl,  J.,  dissenting),  that 
the  clause  referred  to  in  the  con- 
tract of  1858  was  abrogated  by 
that  of  1871;  also  that  reading 
them  both  together  there  was  no 
exemption  of  defendant  from 
liabiUty.  Id. 

18.  Under  the  general  railroad  act 
the  question  as  to  the  necessity  of 
the  appropriation  of  lands  for  the 
use  01  a  railroad  corporation  is  a 
judici^  one  for  the  court  to  de- 
termine; and  when  controverted 
the  facts  must,  in  some  form,  be 
presented  to  the  court  to  enable  it 
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to  decide.    In  re  JV.  Y.  0.  R  R 
Co,  407 

19.  Where  a  railroad  corporation 
makes  application  to  acquire  land 
in  addition  to  that  which  it  is  en- 
titled to  take  for  its  roadway,  and 
objections  are  made  by  the  owner, 
coupled  with  a  denial  of  the  spe- 
cial allegations  of  the  petition  re- 
spectinff  the  purposes  for  which 
the  land  is  required,  the  burden  is 
upon  the  petitioner  of  adducing 
proof  of  the  special  circumstances 
alleged  in  support  of  the  averment 
that  it  requires  the  land.  Id. 

20.  The  provision  of  the  general 
railroad  act  (^  15,  chap.  140,  Laws 
of  1850,  as  amended  by  §  2,  chap. 
282,  Laws  of  1854),  authorizing 
the  land  owner  to  disprove  the  al- 
legations of  the  petition  was  in- 
tended to  enable  him  to  introduce 
proof  upon  his  part  to  meet  that 
offered  by  the  petitioner,  and  to 
disprove  allegations  of  the  peti- 
tion capable  of  being  disproved; 
as  to  the  special  circumstances  ly- 
ing within  the  knowledge  of  the 
petitioner  it  is  put  to  its  proofs,  if 
the  owner  show  sufficient  cause 
against  the  petition.  Id. 

21.  A  passenger  who  Ls  lawfully  up- 
on a  railroad  train  and  has  paid 
his  fare  has  the  right  to  offer  such 
resistance  to  anv  attempt  on  the 

Eart  of  the  conductor  to  remove 
im  therefrom  as  may  be  necessa- 
ry to  prevent  his  being  ejected; 
and  if,  in  consequence  of  his  re- 
sistance, extraordinary  force  be- 
comes necessary  and  is  used  to 
remove  him,  and  he  is  injured 
thereby,  he  can  recover  of  the  cor- 
poration for  such  injury.  (Mil- 
LSB,  J.,  CHnRCH,  Oh.  J.,  and  Ra- 
FALLO,  J.,  concurring.)  EngU»h 
y.  D.  and  H.  C,  Go.  454 

22.  A  passenger  has  the  right  to  re- 
sist an  attempt  to  eject  mm  from 
a  train  for  non-payment  of  fare 
made  when  the  train  is  in  motion, 
80  that  his  being  put  off  would 
subject  him  to  great  peril.  (Mil- 
ler, J.,  Chubch,  Ch.  J.,  and  Ra- 
FALLO,  J.,  concurring.)  Id. 

28.  In  an  action  to  recover  damages 
for  injuries  sustained  by  defend- 


ant's alleged  neeligence,  plaintiff's 
evidence  tendea  to  diow  that  he 
was  a  passenger   on  defendant's 
road;  that  the  name  of  the  station 
to  which  he  was  destined  was  call- 
ed out,  and  the   train  stopped; 
that,  as  he  reached  the  pkitform 
of  the  car,  it  started  back  with  a 
sudden  jerk,  which   threw  him 
forward,  and  he  fell  through  be- 
tween the  cars;  that  the  tram  im- 
mediately started  forward  again, 
and  while    plaintiff  lay  on  the 
track  he  was   struck   by  a  car- 
wheel,  either  as  the  train  moved 
backward  or  forward.    The  court 
charged,  in  substance,  that  if  this 
was  true,  and  the  motion  back- 
ward was  caused  by  the  engine, 
defendant  was    chargeable  with 
negligence,  and  that  it  was  imma- 
tenal    whether    the    injury  was 
caused  bv  the  motion  forward  or 
backward.    Held,  no  error;  that  a 
jerking  of  a  train  backward,  un- 
der such  circumstances,  was  n^- 
ligence;  and  that  the  latter  part  of 
the  charge  was  to  be  interpret^ 
as  referring  to  the  immediate,  not 
to  the  proximate,  cause  of  the  in- 
jury.   MilUman  v.  iV.  T.  C.  and 
H,  R  RR.  Co.  612 

24.  The  fact  that  a  man  is  intoxi- 
cated does  not  alone  deprive  him 
of  the  right  to  ride  upon  a  railroad 
car;  nor  does  it  free  the  company 
from  its  duty  to  render  him,  as  a 

Sassenffer,  due  care.  It  is  the 
uty  of  a  carrier  of  passengers  to 
observe  the  same  care  to  a  oronk- 
en  as  to  a  sober  passenger.       Id. 


Power  of  municipal  corpora- 


tion to  mbacrtbefor  stock  of,  and  to  it- 
mis  bonds  inpayment  therefor ^  andihe 
taiidUyof  such  bonds. 
See  Williams  v.  Townof  2>.,  129. 


Ratification. 

Of  ttnauthoriied  acts  cf  agent, 


what  mil  not  amount  to. 
Sec  G.  C.  S.  Bank  v.  WaUcer,  424. 
Bsievez  v.  Purdy,  446. 


REAL  PROPERTY. 


iS^  Fixtures. 
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W.Un  clatue  in  wiU  authorizing 

^ale,  toiU  not  operate  as  equitable  con- 
v&nion  of  realty  into  perwnaUy, 

See  Churley  v.  OampbeU,  169. 

When  it  will  eo  operate, 

See  Fisher  y.  Banta,  468. 


REA^RaUMENT. 

EenewrU  of  motion  for,  with- 


cut  leave,  proper  ground  of  denial,  al- 
so that  remittitur  hat  gone  down  and 
has  been  fled. 

See    Chchran^s    EUr,   v.  IngersoU 
(Mem.),  652. 


RECEIPT. 

Of   payment    to    mortgagee, 

when  emdenee  against  assignee  of 
mortgage. 

See  Van  Keuren  v.  Corkins^  77. 


RECEIVER. 

1.  Where,  in  an  action  to  set  aside 
conyevances  of  real  estate  as  ob- 
tained by  fraud,  an  interlocutory 
Judgment  has  been  rendered  de- 
termining the.  title  to  be  in  plain- 
tiff, subject  to  certain  liens  of  de- 
fendant, and  directing  an  account- 
ing, and  where,  by  consent,  a 
receiver  has  been  appointed  to 
receive  the  rents  during  the  ac- 
counting, it  is  within  the  discre- 
tion of  the  court  to  order  the 
receiver  to  pay  over  the  rents  col- 
lected to  the  plaintiff  upon  such 
terms  as  it  may  deem  proper. 
Piatt  V.  Piatt.  360 

2.  The  exercise  of  this  discretion 
may  be  reviewed  by  the  General 
Term,  but  not  by  this  court,  and 
the  order  of  the  General  Term 
thereon  is  not  appealable.         Id, 

8.  The  firm  of  V.  &  B.  consigned 
their  goods  to  the  firm  of  H.  S.  & 
Co.,  commission  merchants,  for 
sale.  V.  agreed  with  H. ,  6.  &  Co. 
to  secure  advances  made  to  his 
firm  by  keeping  on  deposit  with 
them  funds  sufficient  for  that  pur- 
pose. He  had  then  standing  to 
his  individual  credit  $50,000.  He 
thereafter  dr&w  drafts  and  made 


deposits,  and  statements  of  the 
account  were  made  to  him  from 
time  to  time,  in  which  he  was  al- 
lowed interest  on  the  credits  and 
charged  interest  on  the  debits. 
V.  i  B.  received  advances  at  times 
larger  than  the  balance  due  V. 
H.,  8.  &  Co.  suspended,  owing  V. 
$18,545.26.  V.  &  B.'s  account 
was  closed  and  any  balance  paid. 
A  receiver  was  appointed  oi  the 
l)roperty  of  HE.,  9.  &  Co.  V. 
moved  that  the  receiver  be  re- 
quired to  pay  him  the  balance  so 
due,  on  the  ground  that  it  was  a 
special  deposit  in  the  hands  of  the 
receiver.  Held,  that  the  motion 
was  properly  denied  ;  that  the  re- 
ceiver had  no  property  which  be- 
longed to  v.,  or  upon  which  he 
had  a  legal  or  equitable  lien  :  and 
that  he  was  simply  a  creditor  of 
the  insolvent  firm  with  no  more 
right  to  the  specific  amount  of  his 
claim  than  any  other  creditor. 
Butler  V.  Sprague.  392 

4  Also  7teld,  that  even  if  Y.  had 
shown  that  he  made  a  special  de- 
posit, he  could  only  recover  it  in 
case  he  found  the  same  money  in 
the  hands  of  the  receiver,  or  pro- 
perty in  which  it  had  been  wrong- 
fully invested  or  which  had  been 
wrongfully  substituted  for  it ;  that 
if  wrongfully  converted  by  H.,  8. 
&  Co.  the  only  claim  of  Y.  against 
the  insolvent  estate  was  that  of  a 
creditor.  Id, 


RECORDING  ACT. 

1 .  Where  a  mortgage  which  has  been 
assigned,  but  the  assignment  not 
recorded,  is  satisfied  of  record  by 
the  mortgagee,  a  subsequent  mort- 
gagee is  a ''  subseauent  purchaser," 
within  the  recording  act  (1  R.  8., 
762,  §§  37,  38);  and  as  to  him  the 
assignment  is  void.  Van  Keuren 
v.  Vorkins,  T1 

2.  One  who  either  with  or  without 
notice  of  a  prior  unrecorded  mort- 
gage, takes  a  mortgage  or  convey- 
ance of  land  as  secunty  for  an  ex- 
isting debt,  without  giving  up  any 
security  or  divesting  himself  of 
any  right,  or  doing  any  act  to  his 
own  prejudice,  on  the  faith  of  the 
title,  is  not  a  bona  fide  purchaaet 
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for  valae  within  the  meaning  of 
the  recording  act  (I  R.  H.,  76«,^  1), 
and  as  against  him  the  prior  mort- 
gage is  valid.  DeLaneeyY.Steamn. 

157 

8.  An  assignee  for  value,  of  the  sub- 
sequent mortgage,  or  grantee  for 
value,  claiming  under  the  subse- 
quent deed,  stands  in  no  better 
position  than  the  mortgagee  or 
•riginal  grantee.  M 


REDEMPTION. 

1.  A  purchaser,  at  a  legal  tax  sale,  of 
land  upon  which  there  is  at  the 
time  a  mortgage  duly  recorded, 
upon  receipt  of  the  comptroller's 
deed,  acquires  a  valid  title,  sub- 
ject to  the  right  of  the  mortgagee 
to  redeem  under  the  statute.  (Chap. 
427,  Laws  of  1^55,  §  76,  et  seq.) 
Becker  v.  Howa/rd,  5 

2.  The  mortgagee  may,  at  any  time 
within  six  months  after  receivmg 
notice  of  sale,  redeem;  but  he  is 
not  compelled  to  await  the  recep- 
tion of  such  notice  before  redeem- 
ing. Id. 

8.  The  purchaser  at  the  tax  sale  is 
not  compelled  to  give  any  notice 
to  the  mortgagee  in  order  to  per- 
fect his  title.  He  can,  however, 
only  limit  the  time  for  redemption 
by  giving  notice.  Id. 


REFERENCE. 

1.  A  partv  to  an  action  which  is  not 
referable  without  consent  of  the 
parties,  by  consenting  to  refer  to 
a  particular  referee,  does  not  waive 
his  right  to  a  trial  by  the  court  or 
a  jury  if  for  any  reason  the  refer- 
ence agreed  upon  falls  through. 
Preston  v.  Morrovs.  '  452 

2.  Upon  the  death,  removal  or  re- 
fusal to  act  of  the  referee,  the 
action  is  again  m  court  for  trial  as 
if  no  reference  had  been  consented 
to;  and  the  court  has  not  the  right 
to  order  a  new  reference  without 
consent  of  the  parties.  Id. 


RELIGIOUS  CORPORATIOKS. 

1.  The  power  of  the  corporBtion  of 
the  city  of  New  York  to  assess 
for  local  improvements  all  prop- 
erty benefited  thereby  is  limited 
by  the  provisions  in  the    act  of 
1840  (§  7,  chap.  326,  Laws  of  1840) 
prohibiting  an  assessment  exceed- 
ing half  the  value  of  the  proper- 
ty, as  valued  by  the  general  tax 
assessing  officers,  and  can  only  be 
exercis^  as  to  property  which  has 
been  previously  valued  by  said 
officers,    and    then   only    to    an 
amount  not  greater  than  half  the 
value  named  by  them.    (Rapai.lo 
and  Ain)REW8,   JJ.,   dissenting.) 
InreSeamdAxe.M.  K  Oh.      afe 

2.  This  proviso  applies  as  well  to 
property  of  relipous  corporations 
used  for  religious  purposes  on 
which  as  it  is  exempted  from  taxa- 
tion, the  assessors  of  the  ward  are 
not  required  bv  law  to  make  a  val- 
uation as  to  other  property.  (Ra- 
PALLO  and  Andrews,  JJ.,  dissent- 
ing.) Id. 

8.  Accordinglv,  held  (Rapallo  and 
Andrews,  JJ.,  dissenting),  where, 
upon  a  motion  to  vacate  an  assess- 
ment upon  such  property,  it  did 
not  appear  that  there  was  an 
assessment  roll  made  by  the  tax 
commissioner  and  deputy  upon 
which  the  property  appeared,  with 
a  valuation  attached,  that  the  as- 
sessment was  illegal  and  void.    Id. 

4  K  property  be  given  or  granted 
to  a  society  incorporated  under 
either  of  the  first  three  sections  of 
the  act  of  1818  (chap.  60,  Laws  of 
1813),  providing  for  the  incorpo- 
ration of  religious  societies,  by 
words  vesting  the  title  and  not 
plainly  uniting  the  right  to  hold 
with  the  faith  or  doctrine  of  any 
particular  denomination  or  body, 
a  change  in  the  religious  tenets  or 
church  discipline  held  by  it  at  the 
time  of  the  acquisition  will  not 
deprive  the  corporation  of  the 
property.  The  majority  of  the 
corporators  control  and  may  use 
the  property  for  anv  purpose 
which  is  religious.  iTo^Aww  v. 
WUcox.  054 

5.  As  to  whether  an  action  can  be 
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brought  by  an  individual  member 
of  an  incorporated  religious  soci- 
ety against  its  trustees  to  restrain 
the  use  for  other  religious  pur- 
poses of  property  granted  to  it 
to  be  used  solely  for  the  purpose 
of  conducting  religious  services  in 
accordance  with  the  forms  and 
usages  of  a  particular  religious 
denomination,  qumre.  Id. 


REMAINDERMEX. 

1.  Although  remaindermen  and  re- 
versioners may  be  made  parties 
defendant  in  an  action  for  parti- 
tion, they  cannot  institute  the  ac- 
tion, at  least  as  against  others  not 
seized  of  a  like  estate  in  common 
with  them.  The  right  is  only  giv- 
en to  one  havin^^  actual  or  con- 
structive possession  of  the  lands 
sought  to  be  partitioned.     A.  re- 

-  mainderman  has  neither,  but  sim- 
ply an  estate  to  vest  in  possession 
tnfuturo.  SuUioanY.  8uUivan.    87 

d.  As  to  whether  remaindermen  hav- 
ing undivided  interests  may  com- 
pel a  partition  as  between  them- 
selves, leaving  the  tenants  entitled 
to  the  possession  undisturbed, 
qiusre.  Id. 

REMEDY. 

When  party  to  actum  in  Ju$- 

Uc^i  Court  refvMM  to  an^iwer  proper 
questions  on  croes-examnation  cannot 
be  punished  for  contempt^  but  it  seems 
direet^examination  maif  be  stricken  out. 

See  Butherf&rd  v.  Holmes,  368. 


RENSSELAER  (COUNTY  OF). 

1.  The  special  lien  law  of  1865  for 
the  county  of  Rensselaer  (ctiap. 
778,  Laws  of  1865)  was  not  re- 
pealed by  the  act  of  1869  (chap. 
558,  Laws  of  1869)  amending  the 
general  lien  law  of  18  >4  (chap. 
402,  Laws  of  1854).  Assuming 
that  said  act  of  1865  was  by  im- 
plication repealed  by  the  act  of 
18^(9,  it  was  restored  by  the  act  of 
1870  (chap.  194,  Laws  of  1870) 
exempting  the  county  of  Renssel- 
aer from  the  operation  of  said  act 
of  1869.  VanDenburgh  v.  Presdt., 
etc.  1 


2.  Accordingly,  held,  that  a  notice 
of  lien  in  said  county  was  properly 
filed  in  the  office  of  the  town  clerk, 
not  of  the  county  clerk.  H, 


REVERSION. 

A  refoersioner  emnnot  bring  aO" 

tionfor  partition. 
See  Sullivan  v.  Sullivan,  87. 


ROCHESTER  (CITY  OF). 

1.  The  R.  W.  Co.  was  incorporated 
for  the  purpose  of  supplying  the 
city  of  R.  with  water.  It  owned 
lands  on  the  margin  of  li.  lake, 
and  claimed  to  own,  as  riparian 
proprietor,  the  waters  of  said  lake. 
The  water  commissioners  of  the 
city  of  R.,  under  statutes  author- 
izing the  city  to  acquire  by  pro- 
ceedinjn;s,  in  invitum,  easement^  in 
lands  lor  the  purpose  of  procuring 
a  water  supply  for  the  city,'  insti- 
tuted such  proceedings  to  acquire 
a  right  to  di^  a  trench  across  cer- 
tain specified  lands  of  the  R.  W. 
Co.  to  the  lake,  and  to  lay  a  pipe 
therein  for  the  purpose  of  carrying 
the  water  of  the  lake  to  the  city. 
Held,  that  the  rights  of  the  res- 
pective parties  to  the  water  of  the 
lake  were  not  involved  in  the  pro- 
ceedings, nor  did  the  petition  or 
orders  granted  in  pursuance  there- 
of seek  to  confer  upon  the  city 
any  right  to  take  or  use  the  water, 
or  to  do  any  act  to  the  detriment 
of  a  riparian  proprietor  ;  that  all 
that  could  be,  or  was  sought  to  be, 
acquired  thereunder  was  an  ease- 
ment of  laying  pipes  and  convey- 
ing through  them  any  water  to 
which  the  city  had  a  right ;  that, 
therefore,  the  granting  of  the  pe- 
tition was  not  an  inter^rence  with 
the  corporate  rights  and  franchises 
of  the  R  W  Co ,  or  with  the  use 
of  the  lands  for  the  purposes  of 
its  organization.  In  re  R.  W. 
Comrs.  413 

2.  The  proceedings  were  instituted 
under  section  23,  chapter  771, 
Laws  of  1872,  authorizing  pro- 
ceedings by  the  water  commis- 
sioners in  the  manner  prescribed 
by  the  general    railroaa    act.    It 
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was  claimed  that  this  section  was 
repealed  by  chapter  33,  Laws  of 
1875  (§  1),  entitled  "  An  act  sup- 
plementary "  to  the  act  of  1872, 
which  declares  that  said  section 
"  is  hereby  amended  so  as  to  read 
as  follows : "  Following  which  is 
new  matter  entirely  omitting  all 
the  original  section.  Held,  that 
while  ordinarily,  and  in  the  ab- 
sence of  any  legislative  intent  to 
the  contrary,  an  amendment  in 
this  form  would  work  a  repeal  of 
the  original  section,  yet,  as  so  to 
hold  in  this  case,  would  render 
the  whole  provision  meaningless 
and  ineHectual  for  any  purpose; 
and  as  it  appeared  from  the 
language  of  the  statute  and  the 
amendment,  from  the  title  of  the 
act  and  from  chapter  39,  Laws  of 
1875,  re-enacting  the  original  sec- 
tioh  23,  with  the  amendment 
added,  tliat  it  was  the  legislative 
intention  not  to  repeal  but  to  add 
a  new  clause  to  said  section,  effect 
would  be  given  to  the  intent 
rather  than  to  the  literal  terms  of 
the  act  Id. 

8.  Also  Tield,  that  the  proceedings 
were  properly  instituted  by  the 
board  of  water  commissioners, 
and  without  using  the  name  of 
the  municipal  corporation  or  stat- 
ing in  terms  that  they  acted  for 
the  city;  that  as  the  commis- 
sioners' acted  in  the  execution  of  a 
statutorjr  trust,  the  law  made  it  a 
proceeding  in  behalf  of  the  city, 
and  gave  to  the  city  all  property, 
rights  and    privileges    acquired. 

Id. 


SALES. 

Of  lands  far  taxes,  effect  of  as 

to  prior  mortgages. 
See  Becker  v.  Howard^  5. 
Judicial  Sales. 


SENTENCE. 

1.  A  court,  in  imposing  sentence, 
may  take  into  consideration  the 
time  the  convict  has  been  in 
custody  awaiting  trial,  but  it  is 
matter  of  discretion  only.  People 
tab  rd,  V.  The  Warden,  etc,      342 


2.  On  the  6th  of  January,  1978,  the 
relator  was  convicted  of  murder 
and  sentenced  to  be  hanged.     Oa 
writ  of  error,  proceedings  were 
staved,  the  judgment  was  reversed, 
ana  a  venire  de  now  ordered.     He 
was  again  tried  October  2tf ,  1 873, 
having  meanwhile  been  oonfined. 
in  Jail;  he  was  convicted  oa  the 
second  trial  of  mansJaughter  in 
the  third  degree,  and  sentenced 
to  imprisonment  in  State  prison  at 
hard  labor  for   four   years,   the 
maximum   punishment   for  that 
crime;  he  was  put  into  a  State 
prison    November    1,    1873.    Oa 
February  5,  1875,  he  was  brought 
out  on  writ  of  hal^eas  corpus,  and 
claimed  that  the  time  of  imprison- 
ment between  the  first  and  the 
second  trials  should  be  taken  as 
part  of  his  sentence;   tluit  this, 
with    the   time    served  in  State 
prison,  and  the  abatement  earned 
by  good  conduct,  in  accordance 
with  statutes  (chap.  417,  Laws  of 
1863;  chap.   415,   Laws  of  1868; 
chap.  321,   Laws  of    1864;  chap. 
451,  Laws  of  1874),  made  up  the 
full  term  of  imprisonment.   Mdi, 
that  the  claim  was  untenable;  and 
that    the   relator   was    propc^ 
remanded.  '  Id, 


SERVICE. 

1.  A  resident  of  a  foreign  State, 
while  attending  a  court  of  this 
State  as  a  witness,  cannot  be 
served  with  a  process  for  the 
commencement  of  a  civil  action 
against  him.  Person  ▼.  Grier.    124 

2.  As  to  whether  a  distinction  in 
respect  to  their  immunity  exists 
as  to  suitors  and  witnesses  fr'>iTL 
a  foreign  State,  and  those  residlLg 
in  this  State  qaare,  Id^ 


SHERIFF. 

1.  The  power  of  a  sheriff  in  the  se- 
lection of  attendants  upon  courts 
of  Oyer  and  Terminer  is  limited 
by  the  statute  (2  R  S.,  289,  §  88) 
to  a  selection  from  two  classes  of 
existing  officers,  viz.,  constables 
and  marshals.  He  is  not  author- 
ized  to  select   persons  who  are 
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neither  for  that  service  ;  and  com- 
pensation is  only  provided  for 
those  who,  being  constables  or 
marshals,  attend  tne  coarts  on  the 
summons  of  the  sheriff.  Day  v. 
The  Mayor,  692 

8.  Accordingly,  held,  that  one  who 
was  not  at  the  time  either  con- 
stable or  marshal,  appointed  by 
the  sheriff  of  the  city  and  county 
of  New  York  "  a  special  deputy 
sheriff  to  assist  in  preserving  the 
public  peace,  to  attend  the  Court 
of  Oyer  and  Terminer,"  could  not 
receive  compensation  for  his  at- 
tendance upon  said  court  under 
such  appointment  Id. 

8.  The  present  marshals  in  the  city 
of  New  York  answer  the  descrip- 
tion of  officers  who  may  be  sum- 
moned by  the  sheriff.  Id. 

4.  In  an  action  against  a  sheriff  for 
falsely  returning  an  execution 
nulla  bonOi  the  burden  is  upon 
plaintiff  to  show  that  there  was 
property  upon  which  defendant, 
by  the  exercise  of   proper  dili- 

Sence,  could  have  levied,  not  upon 
ef endant  to  show  that  he  could 
find  none.  Waiwn  v.  Brennan.  621. 


SHIPPING. 

plaintiffs  chartered  defendant's  brig 
"for  a  voyage  from  New  York 
to  Nassau,  thence  to  Great  Isaacs 
and  back  to  Hampton  Roads 
for  orders  to  dischar^  at  either 
Baltimore,  Philadelphia  or  New 
York."  Plaintiffs  to  furnish  a  full 
cargo  ,"  or  sufficient  to  ballast,  or 
bal&st  during  the  voyage. "  Plain- 
tiffs made  a  subcharter  to  8.  for  a 
voyage  from  Great  Isacs  to  Hamp- 
ton Koads  for  orders,  etc.,  as  m 
the  original  charter,  S.  to  furnish 
a  full  cargo  of  guano  at  Great 
Isaacs.  Plaintiffs  furnished  out- 
ward freight,  and  gave  the  cap- 
tain instructions,  as  soon  as  dis- 
charged, to  report  to  the  agent  of 
8.,  at  Nassau,  for  instructions. 
The  captain  so  reported,  but  there 
not  being  a  full  cargo  for  the  brie 
at  Great  Isaacs,  said  agent  off  erect 
to  furnish  a  cargo  at  Nassau  direct 
for  New  York.  The  captain  re- 
fused ,  tmleas  paid  $400  in  gold, 
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statine,  if  this  was  not  paid,  he 
would  go  to  Great  Isaacs,  and 
thence  home  in  ballast  The  agent 
thereupon  entered  into  an  agree- 
ment with  the  captain  agreeing  to 
the  $400,  in  addition  to  the  origmal 
charter,  for  non-fulfillment  oi  the 
charter-party,  the  brig  to  load  with 
a  full  cargo  for  New  York.  It 
was  so  lo^ed  and  returned;  the 
$400  was  paid,  and  was  paid  over 
by  the  captain  to  defendant. 
Plaintiffs  paid  to  defendant  the 
whole  charter-money  stipulated, 
and  received  from  8.  the  charter- 
money  stipulated  to  be  paid  by  the 
subcharter.  In  an  action  to  re- 
cover the  $400,  hdd,  that  as  it  was 
not  received  as  daniages  to  plain- 
tiffs for  breach  of  suocharter,  or 
for  a  waiver  of  any  of  their  rights, 
but,  ix)  consideration  of  a  deviation 
in  the  voyage  stipulated  by  the 
original  charter,  the  sum  was  re- 
ceived by  the  master,  not  as  agent 
for  plaintiffs,  but  for  the  owner, 
and  so  it  belonged  to  defendant; 
that  the  master  was  bound  to  rep- 
resent the  interests  of  plaintiffs 
only  in  respect  to  the  receipt  of 
careo,  etc.,  within  the  terms  of 
their  charter,  and,  simply,  so  to 
act  as  to  enable  him  to  earn  the 
subcharter-money,  which  he  did; 
he  was  not  bound  to  perform  a 
different  voyage  for  plaintiff's 
benefit    Mo8$  v.  Husted,  689 


1. 


SPECIFIC  PERPORMANCR 

In  an  action  for  specific  perform- 
ance of  an  alleged  parol  agree- 
ment, plaintiff's  evidence  tended 
to  show  that  he  being  the  owmer 
of  premises  upon  which  was  a 
mortffa^e  owned  by  defendant, 
and  bemg  insolvent,  agreed  by 
parol  with  defendant  that  the  lat- 
ter should  foreclose  his  mortgage, 
bid  in  the  premises  and  then  sell 
or  hold  until  such  time  as  they 
could  sell  them  for  their  value, 
and,  when  sold,  defendant  to  de- 
duct the  amount  of  his  mortgage, 
with  costs  and  expenses,  ana  pay 
plaintiff  the  balance.  It  was  not 
agreed  that  plaintiff  should  not 
attend  the  sale,  or  that  he  should 
prevent  others  from  bidding.  De- 
fendant foreclosed  and  bia  in  the 
property;  nothing  was  said  at  the 
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sale  about  the  agreement,  and 
Aothingsaid  or  done  by  defendant 
topreyent  eompetitioiL  Flaintiff 
wi  not  attend  the  sale,  but  there 
was  no  proof  that  he  omitted  to 
attend  or  to  procure  others  to  at- 
tend in  reliance  upon  the  agree- 
ment, and  that,  but  for  the  agree- 
ment, he  or  some  other  person 
grocured  bj  him  could  or  would 
aye  bid  it  off.  Defendant's  claim, 
with  costs  and  expenses,  was  about 
what  the  land  was  worth.  There 
was  no  allegation  or  proof  of 
fmud  in  the  agreement  of  sale. 
BeCendant  took  possession  of  tiie 
pr^mses,  paid  taxes,  etc.,  for  nine 
years  when  this  action  was  com- 
menced, the  land  then  haying 
greatly  increased  in  yalue.  Eeld, 
that  the  alleged  agreement  could 
Bot  be  enforced  either  on  the 
ground  of  partpef ormance  or  as 
a  parol  trust.    Wheeler  y.  ReynUde. 

2.  In  an  action  to  enforce  specific 
performance  of  an  agreement  to 
oonyey  lands,  the  oourt  found,  in 
substance,  that  one,  S.,  intending 
to  giye  to  plaintiff  certain  lands, 
executed  a  contract  for  the  sale 
and  conyeyance  thereof  to  her  on 
payment  of  $1,100  which  she 
agreed  to  pay.  It  was  never  in- 
tended that  she  should  pay  any 
thing,  and  8.  subsequently  in- 
dorsed upon  the  contract  a  receipt 
in  full  of  the  purchase-price ;  no 
money  was  in  fact  paid.  HM, 
that  whatever  may  have  been  the 
intent,  the  agreement  to  conyey 
was  not  yoluntary,  as  it  was  for  a 
yaluabie  consideration ;  that  Ihe 
contract  did  not  operate  as  a  gift 
of  the  land,  and  condui^yely  re- 
butted an  intent  to  make  a  present 
gilt ;  that  the  flndiogs  were  in 
effect  that  the  vendor,  to  accom- 
plish his  purpose  of  ^ying  the 
knds,  gave  the  debt  whidi  r^ue- 
iented  his  interest  therein;  that 
the  receipt  operated  as  a  valid  and 
complete  gift  of  the  debt,  leaving 
the  right  of  the  plaintiff  to  a  con- 
Teyance  in  force,  as  if  the  debt 
had  been  paid.    Ferry  y.  Stephens. 

821 

STATUTEa 

1.  Where  a  repealing  statute  is  itself 
xepealed,  the  first  statute  is  re- 


▼fved,  and  k  matters  not  wliedin' 
the  repeal  in  either  case  be  bj  ex- 
press laMiage  or  by  impficMon. 


3.  Where  a  power  is  granted  ^  Ug- 
islative  enactment,  with  a  proviso 
annexed,  the  enactment  is  to  be 
read  as  if  no  more  power  waeerer 
giv«a  than  is  contaiBed  withui  Ihe 
terms  er  bonnds  of  the  proviso. 
JH  re  JSeemd  Atmm  M.  B.  Gh. 


Bee  liDfiTikTioN  or  Acnoaa 

Rbcobdino  Act. 

Statute  ov  Frauds. 

Chap.  T78,  LoMe  0f  1965. 

Chap.  558,  Lawe^l^m. 

Chap.  402,  XatM^1854. 

See  Yandenburgh  v.  Pre^.^  etc.,  L 

Chap.  427,  Lawe  ef  1855l 

See  Becker  v.  Howard,  5. 

2  B.  8.,  584, 

See  People  ex  rd.  v.  Jofiobt,  8. 

Chap.  65,  Lawe  of  1866. 

Oliap.  747,  Lava  of  1867. 

See  Bieeeu  v.  Saaion,  55. 
— -I  iJ.  A,  762,  §§87,88. 
See  Van  Keuren  v.  Vorkine,  TT. 

Chap.  64,  LatoeqfWS^, 

Chap.  403,  Lawe  cf  1864. 


See  WUUam  v.  Town  qf  D.,  128. 

1  B.  A.  736, 1 1. 

See  Be  Lancey  v.  &eam»,  157. 

Chap  485,  Lam  of  1847. 

Chap.  335,  ZatM  cf  187a 

See  People  ex  rd.  v.  JhifUap,  168. 

Chap.  628,  Lowe  qf  1838. 

See  Anderson  v.  BeiUy,  188. 
-^ —  Chap.  618,  Lam  of  1878. 
^-^  Chap.  829,  Lawe  of  18M. 
See  PeopU  v.  Flaaagan^  287. 
—  Chap,  417,  Lam  of  1868. 

Chap.  821,  Loam  qf  1861  j 

-^ Chip.  451,  Lam  if  1874. 

See  People  ex  rd.  v.  Stohu,  848. 

2B.  fi-.,  274,  §279. 

See  RuJOkerford  v.  Holmee,  86& 

2  5.  A,186,  §1. 

^.-^  2  B.  S.,  187,  1 1. 

See  Toung  v.  Hemnane,  87BL    . 

2  5.  A,  512,  §28. 

Chap.  828,  Lam  if  1886. 

Chaj^.  741,  Lam  of  18m 

See  Brown  v.  T^  Mayor,  885. 

Chap.  826,  Lameftm/IL 

Chap.  812,  Lam  if  1874 

Chap.  818,  Lam  of  1874     ' 

See  In  re  Second  Aee.  M.  R,  &^ 
885 
-1-  Chap.  140,  Lam  cf  185flL 
Chap.  282,  Lamef  1864 
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»tinv»ir.  T.P.S.B.  a>..m. 

-. Ohap.  771,  Laiet  qf  ISTl 

Olu^.  88,  laie*  3?  1876.' 

Ohqp.  ak  Lam*  of  1875. 

aKi%T»R.w.  (hmr^:,^\^. 

1  it  A,  000,  §1. 

8ua.a.a.m.  y.Vattff,  4«. 

OAop.  1 

—  OhAp.  a 

ffA(V>-9 

/TAap.  4 

Sw  /»  «  ij.  ( 

Ohap.  3 

CJUfuS 

jb<  Pannat  v 

'iR.S. 

BmSd 


-Chap,i 


— .  Ohap.  S' 

Gtap.  881.  Lam  of  1871. 

See  De  nj/^"'  '■  Murplfg  (Mem.), 
882. 

-: —  ahap.  aUS,  Zom*  of  18S7. 

Ag  ira&'>n«n  v.  If.  T.  0.  and  K 
R;  B.  S.  Co.  (Mem.),  848. 

Chap.  OSjLaai  of  1960. 

3e»  Dodge  t.  VSIaf»  ^  0.  (Hem.), 


—  Ohap.  60,  Lam  of  1818. 
M  ffirfAin*  v.  Fflooi  (Mem.),  ««4. 

—  Pftap.  379,  La\M  of  1860. 

—  PAap.  853,  Lam  of  1868. 

—  Ohap.  638,  £iMM  15^  1873. 

M  (MoAdit  T.  TAtf  Jfa^ar  (Mem.), 


8TATUTB  OP  PRiDDS- 


to  believe,  h;  the  fraud  of  defead- 
ant,  that  plaintiSs  did  aat  want 
the  oheese,  wild  to  defendaat.  The 
contract  wu  not  blndiDS  under 
Uu  statute  of  frauds,  but  would 
bpTB  been  performed  by  B.  bad  it 
not  been  for  ttke  fraud.  Htii,  tbat 
M  action  Tas  m^nlainable  ^^nst 
tbe  defandwt  tlierefor.  ISu  ?. 
Jbn^.  83 

$.  In  an  action  upon  a  contract  re- 

8 aired  by  th^  ftatute  of  frauds  to 
B  In  writing  it  is  not  ueceasai^  to 
lllefe  in  tbe  coinplaint  thai  it  la 


y  no  defence. 

J  ■■  308 

Z~  A  p^rol  agreement  la  reference  to 
laaos',  not  autnorized  by  the  stat- 
ute of  frauds  (3  B.  S.,  134,  §§  6, 
S),  is  void  as  well  In  equity  aa  in 
Jaw.     Whtder  v.  Bq/nM*.      '  367 

4.  W^ere,  inrellanceupontbeagTM- 
men't,  one  party  has  so  far  partly 
performed  that  it  would  be  a 
fraud  upon  him  unless  the  agree- 
ment snould  be'  performed,  or 
where  the  agreement  attempts  to 
create  a  trust  and  was  induced  by 
fraudi  the  court  has  equitable  ju- 
risdiction to   relieve  agaiiist   Uka 


fi.  A  port  performance  of  a  parol 
agreement,  void  by  the  atatut«  of 
frauds,  which  will  take  it  out  of 
the  operation  of  the  statute,  must 
be  substantial,  and  the  acts  of  part 
performance  most  also  clearly  ap- 
pear to  have  been  done  solely  with 
a  view  of  performing  the  agree- 
meht.  /<!, 

9.  A  mere  refusal  to  perform  a  parol 
agreement,  void  under  the  statuto 
of  frauds.  Is  In  no  sense  a  fraud 
either  In  law  or  equity.  Jdl 

7.  In  an  action  for  specific  perform- 
ance of  an  alleged  parol  agree- 
ment, plalatiS's  evidence  tended 
to  show  that  he  being  the  owner 
of  premises  upon  '^nlcb  was  a 
mortgage  owned  by  defendant. 
and   being  insolvent, 

Sarol  iriln  defendant  I 
ir  should  foreclose  hi: 
bid  in  the  premises  oi 
or  hold  them  until  si 
they  could  sen  then 
value,  and,  when,  sold 

to  deduct  the  amount  1 „ 

gage,  with  costs  and  expenses,  and 
p^y  plaJntift  the  balance.  It  was 
not  agreed  that  plainUS  should 
not  attend  the  sale,  or  that  bs 


^ 
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•Iioiild  prevent  othera  from  bid- 
ding. Defendant  foreclosed  and 
bid  in  the  property  ;  nothing  was 
said  at  the  sale  about  the  agree- 
ment, and  nothing  said  or  done  by 
defendant  to  prevent  competition. 
Plaintiff  did  not  attend  the  sale, 
but  there  was  no  proof  that  he 
omitted  to  attend  or  to  procure 
others  to  attend  in  reliance  upon 
the  agreement,  and  that,  but  for 
the  agreement,  he  or  some  other 
person  procured  by  him  could  or 
would  have  bid  it  off.  Defend- 
ant's claim,  with  costs  and  expen- 
ses, was  about  what  the  land  was 
worth.  There  was  no  allegation 
or  proof  of  fraud  in  the  aCTeement 
or  sale.  Defendant  took  posses- 
sion of  the  premises,  paid  taxes, 
etc.,  for  nine  years  when  this  ac- 
tion was  commenced,  the  land 
then  having  greatly  increased  in 
value.  EM,  that  the  alleged 
agreement  could  not  be  enforced 
either  on  the  ground  of  part  per- 
formance or  as  a  parol  trust    Id. 


STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Action& 


STOCK. 

A  company  had  been  organized, 
composed  of  individuals  owning 
oil  lands,  under  the  name  of  the 
£.  P.  Co.,  and  all  of  its  stock  sub- 
scribed for.  It  was  the  intention 
to  have  it  incorporated  on  the  basis 
of  the  property  so  held,  but  before 
this  was  done  defendant,  who  was 
a  subscriber  to  the  stock,  an-eed 
with  plaintiff  that  if  the  Tatter 
would  pay  to  the  treasurer  $500  he 
would  see  that  plaintiff  had  a  half 
share  of  the  stock.  Plaintiff  paid 
the  money,  which  was  credited  to 
defendant  A  corporation  was 
subsequently  duly  incorporated 
identical  as  to  shareholders  and 
property,  but  named  the  R.  F.  P. 
Co.  No  stock  was  transferred  to 
plaintiff  and  no  demand  therefor 
was  made  by  him.  The  R.  F.  P. 
Co.    becoming    embarrassed    its 

Sroperty  was,  by  direction  of  its 
irectors,  sold  at  auction  and  bid 
in  by  H.  for  the  benefit  of  the 


stockholders.  Defendant  paid  Ms 
proportion  of  the  sum  bid.  In  an 
action  to  recover  the  $600,  haU, 
that,  to  put  defendant  in  default, 
a  demand  by  plaintiff  of  the  stock 
was  requisile,  or  proof  given  that 
it  was  out  of  defendant's  power  to 
transfer  it;  that  defendimt's  con- 
tract  would  have  been  performed 
by  a  transfer  of  stock  in  the  cor- 
I>oration  succeeding  to  the  prop- 
erty of  the  E.  P.  Co;  and  that  a 
transfer  by  defendant  to  plaintiff 
of  an  interest  in  the  property  hdd 
by  H.  in  trust,  equal  to  the  inter- 
est defendant  contracted  to  con- 
vey, would  have  satisfied  any 
equitable  claim  of  plaintiff  and 
have  been  a  legalperfonnanoe  of 
the  contract     Waler  v.  TuthOL 

SIT 

STOCK  BROKER 

1.  The  relation  of  broker  and  cus- 
tomer, under  the  ordinary  contract 
for  a  speculative  purchase  of  stoq^L, 
is  that  of  pledgee  and  pledgor. 
(Allen  ana  Rapallo,  jJ.,  dis- 
senting.)   Baker  Y.  DraJbc.        518 

3.  A  sale  of  the  stock  by  the  broker 
imder  such  contract,  without  no- 
tice to  the  customer  of  the  time 
and  place  of  sale,  is  a  conversion. 
(Allen  and  Rapallo,  JJ.,  dis- 
senting.) Id, 

8.  Oral  proof  of  the  usage  of  brok- 
ers in  such  cases,  is  not  admissible 
to  add  to  or  make  part  of  the  con- 
tract (Allen  and  Rapallo,  J  J. , 
dissenting.)  Id. 

4  The  parties  to  the  contract,  how- 
ever, may  provide  therein  for  any 
manner  of  disposing  of  the  pledge 
to  satisfy  the  claim  upon  it,  which 
is  not  in  contravention  of  a  statute, 
against  public  policy,  or  fraudu- 
lent Id. 

6.  Plaintiff  employed  defendants  to 
purchase  stocks  for  him  upon  mar- 
gin, he  agreeing  that  all  transac- 
tions in  stocks  should  be  in  every 
way  subject  to  the  usages  of  de- 
fendants office.  In  an  action  for 
a  conversion,  by  an  alleged  sale 
without  notice,  of  stocks  pur- 
chased, defendants  offered  to 
prove  that  it  was  the  custom  of 
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their  office  to  sen  on  account  of 
failure  to  furnish  sufficient  margin 
at  the  stock  exchange  without  giv- 
ing notice  to  the  customer  of  the 
time  and  place  of  sale.  This  offer 
was  rejected.  Beld  (Church,  Oh. 
J.,  Akdubws  and  Millbr,  SJ., 
dissenting),  error.  Id, 

^  Upon  the  question  of  damages  the 
court  charged  the  jury,  in  sub- 
stance, that  if  the  right  of  action 
was  estahliBhed,  plaintiff  was  en- 
titled to  recover  what  it  would 
have  cost  him  to  replace  the  stocks 
on  a  day  within  a  reasonable  time 
after  the  sale,  deducting  the  sum 
due  to  the  defendants.  jE&2(I,  no 
error.  Id. 


SUBROGATION. 

1.  The  doctrine  of  subrogation  ap- 
plies where  a  party  is  compelled 
to  pay  the  debt  of  a  third  person 
to  protect  his  own  rights  or  to 
-save  Mb  own  property,  (Me  v. 
Makolm,  863 

2.  C,  being  indebted  to  plaintiff, 
conveyed  certain  lands  through  a 
third  person,  without  considera- 
tion, to  his  wife,  who  died  intes- 
tate. Plaintiff  thereafter  recovered 
judgment  against  C,  and,  after 
return  of  execution  thereon  un- 
satisfled,  commenced  an  action 
a^inst  C.  and  the  heirs  of  his 
wife  to  set  aside  the  conveyance 
as  fraudulent  against  creditors, 
And  obtained  a  judgment  setting 
it  aside  as  to  plaintiff,  declaring 
his  judgment  a  vaUd  lien  thereon, 
and  appointing^  a  receiver  to  sell, 
eto.  The  receiver  advertised  the 
land  for  sale.  Defendant  M.,  one 
of  the  heirs,  and  who  had  suc- 
ceeded by  purchase  to  the  rights 
of  nearly  all  the  others,  tendered 
the  amount  due  on  plaintiff's  judg- 
ments, and  demanded  an  assign- 
ment thereof,  which  was  refused. 
M.  thereupon  made  a  motion  to 
eompel  an  assignment  upon  pay- 
ment, and  that  he  be  subrogated 
to  the  rights  of  the  owner  of  the 
Judgments,  which  was  denied. 
Mdd,  error ;  that  the  title  of  the 
heirs  was  good  as  against  C,  and 
upon  payment  of  the  judgments, 
widoh  were  Ma  debts,  to  save  their 


lands,  they  wore  entitled  to  sub- 
rogation as  against  him.  T4, 

3.  Also,  h6ld  (Allen  and  Folgbsb, 
JJ.,  dissenting),  that  the  point 
that  it  was  discretionary  with  the 
Supreme  Court  whether  to  enter- 
tain the  motion  or  to  turn  M.  over 
to  an  action  not  having  been 
taken  by  respondent,  and  tne  mo- 
tion having  been  disposed  of  be- 
low upon  the  merits,  and  not  upon 
the  ground  that  an  action  should 
have  been  commenced,  the  point 
would  not  be  considered  here.  Id, 


sum:m[ary  proceedings. 

1.  The  provisions  of  the  statute 
authorizing  summary  proceedings 
by  a  landlord  to  dispossess  a  ten- 
ant for  non-payment  of  rent  (2 
R  S.,  512,  §  28,  as  amended, 
chap.  828,  Laws  of  1868)  apply  to 
and  include  proceedings  against 
corporate  bodies  as  weli  as  indi- 
viduals.    Brown  v.    The  Mayor, 

385 

2.  Summary  proceedings  were  com- 
menced in  a  District  Court  of  the 
city  of  New  York  by  plaintiff 
against  the  defendant  and  the 
board  of  police  commissioners. 
The  affidavit  and  summons  alleged 
that  defendant  was  the  tenant,  and 
occupied  through  itself  and  the 
said  board  as  under-tenants.  De- 
fendant did  not  appear,  but 
the  board  appeared,  and,  by  con- 
sent, the  matter  was  adjourned. 
Held,  that  the  adjournment  was 
proper,  and  that  the  court  was  not 
thereby  ousted  of  jurisdiction  to 
proceed  on  the  adjourned  day 
against  defendant.  Id, 

3.  The  affidavit,  upon  which  the 
proceedings  were  based,  was  sworn 
to  before  a  notary  public.  Held, 
that  it  was  properly  verified.  (§ 
4,  chap.  741,  Laws  of  1870.)     l£ 

4.  A  judgment  taken  by  default  in 
summary  proceedings  for  non- 
payment or  rent,  until  reversed, 
set  aside  or  vacated,  is  conclusive 
in  an  action  by  the  landlord  against 
the  tenant  to  recover  the  rent,  of 
the  facts  aUeged  in  the  affidavit, 
and  which  are  required  by  the 


f^  Drt 

UatalM  to  be  alleged  M  the  itok 
of  the  ttrOcMdings,  to  itll:  the 
tenancfi  the  occupation  br  the 
tenant,  the  nott-paymeilt  ca  fprft 
Que,  tod  the  holdutg  o4«r  After 
Setault  in  payment.  Id. 


80MM0NB. 

1.  A.  rerident  of  a  foMen  State, 
While  attenditiK  a  couH  of  thia 
State  as  &  ThtaesB,  cannot  be 
berred  vith  a  pocass  tor  the  com- 
mencemeat  ofaciTilaction  against 
bim.    Dtrton  v,  Orier.  131 

8,  As  to  whether  a  distinction  in 
respect  to  their  iqununitj  exists 
M  to  suitors  and  witnesses  front  a 
toreign  State,  and  those  residing 
in  ttus  State,  qwm'e.  Id. 


SURROQkTEB  COUitf . 

1.  Th6  Admission  of  ltaprb[>er  Evi- 
dence In  proceedings  1>Bfore  a  sor- 
logate  for  the  probate  of  a  will  is 
bot  ground  for  the  reversal  Of  hlB 


miataiaed,    Bndb  v.  BHek.       144 

i.  Where,  in  the  matter  of  A  probate 
of  a  will,  the  surrogate  has  ac- 
quired  JuriBdictioii  of  all  the  par- 
ties in  Interaet,  he  ia  not  divested 
tt  this  jurisdictioQ  bj  the  death  of 
one  of  the  parties;  and  #hEre  the 
survivors  appear  and  litigate,  with- 
out objection  because  of  an  oittis- 
slon  to  bring  in  the  heirs  and  rep- 
tesentatlveaof  the  deceased  partv, 
such  omission  caAaot  Impair  the 
validity  of  the  proceedings  as  ta 
the  survivors.  la. 

ifhen  deerti  '<^  rWrro^/tA  on 

^MiAg  txeoaUir'i   MeoAnt*  mtt    not 
iCndle^m. 

8m  jhW  V.  Santa,  493. 

When  deeree  c^  tarrd^nfi  «t- 

Utrw   (a>!c«ft>r>    iccoHnU   'ni6  BAr  to 
'aatian  aaainat  ftiTw  lu  trustee. 

Sea  Fiiilon  v.  WMney.  5*8. 

,  Wkeh  order  of  tarrogate't^itet- 

ita  payment  of  Ugacy  hi  ' 

iff  wet^itoft  afcouTif  iihj/ruixr. 

Bee  CfSmah  v.  Gilinan  {Tiara.), 


tASlATlbS. 
8a  iiMaaast  uat  Tt^lttati. 


1.  n  uenu,  that  the  UcenM  of  otrt 
of  two  or  more  oifners  In  common 
61  letters  Ml«nt  confers  a  right  as 
bgninst  all,  and  the  reme^r  ^^  tka 
Mher  tenants  in  conunon  u  bf  ac- 
tum for  an  scconirt  few  whatever 
mar  have  bem  recetved  bv  the 
Itaeaaot.    DtWUt  t.  K  IT.  A  Go. 


,  So,  also,  one  of  two  or  more  ten- 
ants in  common  has  the  ri^t  to  nae 
the  invention  without  the  consent 
of  the  others,  and  is  not  hable  to 
account  to  them  for  the  profttfl 
made  by  such  use  M. 

WJnm  fMuKiif^  tfpatmt  no 

d^fMee  It*  an  atUon  tt/  ene  tf  fw» 
feint  omtert  tff  MIm  patoiK  for  an 
intmMm,  agairuf  lAe  other  to  rswMr 
&*nMfM. 

3e6  IhttCM  V.  8Mtt,  ao& 


WAm  otmer,  tf/  itv&drfnng 
delitarg  of  warAoiae  rew^   6  «■ 
'  from  dainuns  tfttt  to «"— '^- 
WAm  v.  Olmted,  lis. 


TOWH  BONDING. 

1.  As  to  tt'beUier  the  prior  decMms 
In  this  8tal«,  holding  that  tu  feg- 
blatute  hAd  power,  uttder  the 
CohstltiAlon,  to  aathoHsfc  tinirilci- 
pAI  corporattoiis  to  mbsCTRte  for 
and  hold  stock  In  taOroad  eeiT>o- 
retlons,  atfd  to  IsMto  tbel^  Mbds 
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t.  Where,  however,  in  p«trsttaACe  of 
legislative  enactment,  municipal 
^mftdB  have  beea  iasued  and  tra^- 
ferred  to  ptlrehaeers  for  vidue, 
prior  to  the  decialon  fa  Bsopls  v. 
BacAellor,  tbev  are  protected  by 
the  earlier  decisiofls,  and  as  faf  as 
their  vaMdity  depends  upon  the 
constitiitional  power  of  ^e  lejfis- 
btore,  win  he  sustained.  M. 


9  Afthongh  the  legislature  eanaot 
compel  a  mnnicipS  corporation  to 
eabfimbe  for  railroad  stock  and  to 
Issne  its  bonds  in  pa3rmeat  there- 
for, yet,  where,  under  a  manda- 
tory act,  the  fnunicip^ty  has  vol- 
untarily and  without  the  compul- 
sion of  Judicial  process  subscribed 
for  and  taken  tb&  stock  and  issued 
its  bonds,  the  latter  are  not  inval- 
idated by  the  compulsory  charac- 
ter of  the  act  It  operates  as  an 
aizthorfty  and  permission  to  do 
the  acts,  and,  having  been  done, 
they  win  be  considered  as  having 
beea  done  voluntarily.  (Akdbbws, 
J.;  FediOBR  and  'EuFASJAi^  JJ., 
ooncuniag.)  Id. 


4.  In  ati  action  upon  bonds  issued 
in  1863  by  defendant's  raUroad 
commissioner  to  pay  for  subserip- 
llons  to  stock  of  the  A.  and  %.  K, 
R  Oo.,  held,  that  although  the 
bonds  were  issued  without  a  com- 
piiance  with  the  conditions  prece- 
deht  prescribefi  in  the  acts  author- 
izing such  subscription  (chap.  94, 
Laws  of  18*56,  and  acts  amendato- 
ry thereof),  vet  that  the  same 
Were  validated  by  the  provision  of 
the  aet  of  1864  (chap.  402,  Laws 
1864),  dedaring  that  When  the 
toad  of  said  company  shall  have 
been  constructed  through  a  town 
Its  bonds  shall  be  Valid,  although 
ettch  oonditioDS  were  not  eom]»lled 
wHh.  (AiTDRSws,  Rapallo  tad 
FoiiOBB,  JJ.,  concur,  on  the 
ground  that  the  legislature  had 
power  thus  to  vitaliM  the  bonds; 
l^tTRCH,  Ch.  J.,  and  MUSMR,  J., 
lArhile  doubting  the  powai;  eon- 
4nst,  on  the  grouiMl  that^  as  to 
the  defendant^  bonds,  the  court 
was  conduded  bf  the  decision 
of  the  Commission  of  Appeals  in 
f\M#ii  of  Duanstburgh  %,  JeMtu 
fW  ».  Y..  177].)  Id. 


TOWK  CL'ESK. 

"^'-^JM  ftguired  to  fH»  ckaM 
mortffooe  wUhout  payment  offea^ 

See  People  em  rel,  v.  Bayt  (KeiB.)^ 
606. 

tllADE  MARK. 

1.  To  entitle  a  party  to  relief  for  an 
alleffed  infringement  of  a  trade- 
maAf  the  res^nblance  of  the  sim- 
ulated to  the  genuine  trade-mark 
must  be  such  as  to  amount  to  a 
false  rg^iesentation,  which  Is  lia> 
hie  to  deceive  the  public  and  en- 
able the  imitator  to  pass  off  his 
goods  as  those  of  the  person  whose 
trade-mark  is  imitated.  When 
ordinary  attention  on  the  part  of 
customers  will  enable  them  to  dis- 
criminate between  the  trade-marks 
of  different  parties,  the  court  Will 
not  interfere.    Popham  o.  CMe.  69 

2.  Plaintift,  a  dealer  In  refined  lard, 
stamped  upon  the  cans  in  which 
it  was  put  up  for  sale  the  flgUM 
of  a  large  fat  hog,  which  he 
claimed  as  a  trade-mark;  above  Uie 
figure  was  his  own  name  and  the 
words  "prime  leaf  lard."  De- 
fendants, who  Were  engaged  In  tiie 
same  business^  under  the  finn 
name  of  "H.  J.  Wilcox  A  Co.," 
stamped  upon  their  packagfee  a 
^lobe,  with  a  small,  ^aunt  wild 
Dear  on  top.  Over  this  was  ttie 
firm  name,  and  below  it  the  woids 
"prime  leaf  lard."  The  letters 
and  arrangement  of  the  two  were 
entirely  dm erent.  In  an  action  to 
restrain  the  use  of  the  figure  of  a 
hog,  to  >Vhich  the  plaintiff  claimed 
the  right  to  exclusive  use,  as  a 
trade-mark,  held,  that  no  fraudu- 
lent, decepUve  imitation  was  estab- 
lished, as  there  was  no  such  resem- 
blance between  the  two  device^  or 
symbols  as  to  deceive  a  purchaser 
of  ordinary  eaution;  that  neither 
defendant's  device  alone,  nor  that 
in  connection  with  his  entire  brand 
and  mark,  amounted  to  a  repre- 
sentation, direct  or  indirect,  that 
the  article  they  sold  was  manufac- 
tured by  plaintiff ;  and  that,  there- 
fore,the  action  was  not  maintain- 
able^ M 

3.  As  to  whether  plaintiff  could  Ap- 
propriate to  his  own  use,  as  a 
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trade-mark,  the  picture  of  the  ani- 
mal from  which  not  only  his  own, 
but  the  lard  of  all  otta«r  dealers 
and  manufacturers  is  derived, 
particularly  when  the  same  sym- 
bol has  been  used  indiscnmi- 
nately  by  dealers  in  lard  and 
other  products  of  the  slaughtered 
animal,  quowe.  Id. 


TRESPASS. 

Aeiiian  far,    againU,  highway 

offieevB  for  turning  water  from  high- 
way on  lancU  adjioimng,  when  not 
maintainable. 

See  Kellogg  y.  Thotnpeon,  88. 

Wheti    maintainable    againet 

Tughway  officers  for  opening  a  highway, 
and  what  amounts  to  dedication. 

See  jy.  F. andS.B.  Co,  v  Baehman, 
361. 

TRIAL. 

1.  In  an  action  upon  an  account  for 
goods  sold  and  delivered,  it  ap- 
peared that  the  account  had  been 
presented  to  defendants  before 
the  commencement  of  the  action. 
One  item  the^  erased,  supposing 
it  charged  twice;  the  beJance  was 
not  objected  to;  the  item,  by  mis- 
take, was  not  included  in  the  com- 
plaint or  bill  of  particulars,  but, 
upon  the  trial,  the  item  was  proved 
clearly.  At  the  close  of  the  evi- 
dence, plaintiffs'  counsel  moved 
to  amend  the  complaint  so  as  to 
include  the  item,  which  was  ob- 
jected to  on  the  ground  of  sur- 
prise; the  objection  i!^as  over- 
ruled. Held,  no  error;  that  de- 
fendants could  not  have  been  sur- 
prised.   I^rsons  V.  Sutton.         92 

9.  A  policy  of  fire  insurance  con- 
tained a  clause  declaring,  in  sub- 
stance, that  in  case  the  assured 
caused  the  property  to  be  de- 
scribed other  than  it  really  was,  so 
that  it  be  charged  at  a  lower  pre- 
mium, or  if  the  risk  be  increased 
by  means  within  his  control,  with- 
out notice  and  consent,  the  policy 
would  be  void  ;  also,  that  if  the 
risk  be  increased  by  the  erection 
of  buildings,  "or  by  the  use  of 
neighboring  premises  or  other- 
wise/' or  if  for  any  other  cause 


the  company  riiaU  so  elect,  il 
should  be  optional  with  the  com- 
pany, after  notice  to  the  assiu^ 
or  his  representative,  to  terminate 
the  insurance ;  in  that  case  re- 
funding a  ratable  proportion  of  the 
premium.  In  an  action  upon  the 
policy,  defendant's  evidence  ten- 
ded to  show  that  before  the  loss  it 
notified  the  insured  and  plaintiff, 
who,  as  mortgagee,  was,  by  the 
policy,  entitled  to  receive  the  in- 
surance in  case  of  loss,  that  it 
elected  to  and  did  cancel  the 
p<^cy;  defendants  also  tendered 
back  the  unearned  premium. 
Held,  that  it  was  entirely  optional 
with  defendant  when,  and  for 
what  reason,  to  terminate  the  in- 
surance, and  the  motive  or  the 
sufficiency  of  the  cause  could  not 
be  inquired  into  ;  and  that,  there- 
fore, a  refusal  of  the  court  so  to 
charge,  and  a  refusal  to  submit  the 
question  of  cancellation  to  the 
jury,  was  error.  L  L.  I.  and  T, 
Go.  V.  F.  F.  I.  and  T  Go.         119 

3.  One  D.  0(MitrBcted  with  defend- 
ant to  unload  from  vessels  on  to 
care  all  the  railroad  iron  brought 
to  the  dock  at  A.  for  a  specified 
time  and  for  a  specified  price,  de- 
fendant to  furnish  a  derrick  to  be 
used  for  the  purpose.  Defendant 
furnished  a  derrick  suitable  and 
safe  at  the  time  for  use.  Plaintiff 
was  employed  by  D.  to  assist  and 
was  injured  by  a  fall  of  the  der- 
rick. In  an  action  to  recover 
damages  for  the  injury,  JieiUL,  that 
if  D.  was  chargeable  with  negli- 
gence in  omitting  to  inspect  and  re- 
pair the  derrick,  def  entumt  was  not 
responsible  therefor ;  that  in  the 
absence  of  a  contract  to  that 
effect  no  duty  on  the  part  of  de- 
fendant to  keep  the  derrick  in  re- 
pair could  be  implied ;  that  the 
rule  requiring  a  master  to  furnish 
safe  and  suitable  machinery  for 
the  use  of  his  servants  did  not  ap- 
ply, as  plaintiff  waa  not  the  ser- 
vant of  defendant ;  and  that  there- 
fore a  charee  that  in  the  absence 
of  a  special  affreement  defendant 
was  bound  to  keep  the  derrick  in 
repair,  was  error.  Kii^  v.  JV.  y. 
G.andHKR.R.Co.  188 

4.  Defendant's  evidence  tended  to 
show  that  it  waa  to  make  repairs 
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when  notifled  by  D.  that  repairs 
were  necessary.  The  court  charged 
that  if  this  were  so  and  no  notice 
was  given,  if  the  agreement  was 
not  known  to  plaintiff  and  the  ac- 
cident occurred  from  neglect  to 
repair  Without  negligence  on  the 
part  of  plaintUS,  defendant  was 
UablJB,  hMf  error.  . .  Id, 

5.  A  part^  to  an  action  which  is  not 
referable  without  consent  of  the 
parties,  by  consenting  to  refer  to 
a  particular  referee,  does  not 
waive  his  right  to  a  trial  by  the 
court  or  a  jury  if  for  any  reason 
the  reference  agreed  upon  falls 
though.    Preston  v.  Marrow,    452 

6.  Upon  the  death,  removal  or  re- 
fill to  act  of  the  referee,  the 
action  is  again  in  court  for  trial  as 

'  if  no  reference  had  been  con- 
sented to;  and  the  court  has  not 
the  right  to  order  a  new  reference 
without  consent  of   the  parties. 

Id. 

7.  Defendant  sold  and  assigned  to 
plaintiff  a  legacy. '  In  an  actiou 
to  recover  damages,  upon  alle^ 
gations  that  the  purchase  was  in- 
duced by  fraudulent  representa- 
tions, it  appeared  that  defendant 
representea,  in  substance,  that  the 
legacy  was  as  good  as  a  mortgage 
upon  any  man's  farm,  and  that 

Slaintiff  might  inquire.  Plaintiff 
id  inquire  of  persons  to  whom 
he  was  referred  by  defendant,  who 
stated  the  legacy  to  be  good.  Its 
value  depended  upon  the  question 
whether  it  was  chargeable  upon 
the  testator's  real  estate.  The 
personal  estate  was  insufficient, 
but  both  real  and  personal  more 
than  sufficient  to  pay  it.  An  at- 
torney, at  the  request  of  the  par- 
ties, examined  the  will  and  gave 
his  opinion  that  the  legacy  was 

food.  In  an  action  sulwequently 
rought  to  obtain  a  construction 
of  the  will  it  was  adjudged  that 
the  legacy  was  not  a  charge  upon 
the  real  estate.  The  court  was 
requested  to  charge,  in  substance, 
that  what  was  said  by  defendant 
was  under  the  circumstances  but 
an  expression  of  opinion.  The 
court  refused  so  to  charge,  and 
submitted  that  question  to  the 
Juiy.    JBM,  error;  that  defendant 
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made  no  false  statements  of  facts, 
and  what  he  said  could  have  been 
only  an  expression  of  opioion. 
Duffany  v.  Ferguson,  483 

8.  It  appeared  that  defendant  had 
been  informed  prior,  to  the  sale, 
by  one  of  the  executors  that  an 
action  for  a  construction  of  the 
will  was  about  to  be  commenced, 
and  that  he  did  not  disclose  this 
to  plaintiff.  Hdd,  (Folger  and 
Earl,  JJ.,  dissenting),  that  the 
judgment  could  not  be  sustained 
on  the  ground  of  a  fraudulent 
concealment,  although  the  action 
might  have  been  maintained  there- 
on, as  this  did  not  remedy  the 
error  in  the  refusal  to  charge, 
under  which  the  jury  mav  have 
held  the  representations  maae  were 
fraudulent,  and  so  have  deter- 
mined the  case.  /<i 

9.  Where  the  evidence  in  a  case 
will  warrant  the  jury  iu  finding 
for  the  plaintiff  on  the  whole  issue, 
and  the  court  is  called  upon  by 
the  defendant  to  decide  it  as  a 
question  of  law,  without  request- 
ing the  submission  of  any  question 
of  fact  to  the  jury,  the  finding  of 
the  facts  by  the  court  instead  of 
by  the  jury,  is  not  a  ground  of  ex- 
ception.   McCaU  V.  a,  M,  Ins,  Co, 

606 

10.  Upon  trial  of  an  action  for 
malicious  prosecution,  defendants 
having  caused  plaintiffs  arrest  on 
a  charge  of  embezzlement,  the 
court  charged  in  substance  that  if 
defendant,  prior  to  making  com- 
plaint against  plaintiff,  settled  for 
the  moneys  claimed  to  have  been 
embezzled  as  for  moneys  had  and 
received,  this  would  be  evidence 
that  he  did  not  believe  plaintiff 
had  embezzled  the  moneys.  EUd, 
error ;  that  if  money  was  embezzled 
defendant  had  a  right  to  settle  as 
for  a  debt  upon  an  implied  con- 
tract, and  such  settlement  was  no 
bar  to  a  criminal  prosecution;  nor 
did  it  furnish  evidence  that  de- 
fendant did  not  believe  the  money 
had  been  embezzled.  Fagnan  v. 
Kna»,  625 

11.  It  was  urged.  In  answer  to  the 
exception  to  the  charge,  that  the 
moneys  received  by  plaintiff  were 
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feoC  iBlfiutou  to  liini  ss  MgdA,  Int 
were  TtctiTtA  ttoBi  the  CMkier. 
Il  iMMUvd  tkst  pitintiff  wMtde- 
ieoiwBX**  fluuMging  dctk  hsring 
charge  of  the  moaej  mad  mKr- 
▼irion  oyer  the  cmpioyei  faMJunfwg 
the  CMhier.  &id,  frit,  fluit 
noDejpftid  bjr  the  cishierlo  plain- 
tiff  bj  hli  direction  was  tlK  aame 
naif  taken  bjr  hinndf  from  the 
drawer  or  aaf e,  aa  Ik  had  ciiane 
of  all  tlie  monej';  ieeood,  that  the 
charge  did  not  embrace  tUa  point 

M 

VL  To  maintain  an  action  to  reoo^er 
damages  for  deceit,  in  inducing 
plaintiff  to  porcliaae  wortlitem 
property,  it  u  not  neceamrj  to 
fhow  a  return  or  offer  to  return 
the  propciijf.  The  action  is  ex 
ddieto,  and  not  upon  contract,  and 
an  averment  in  tlie  complaint  of 
an  'Offer  to  return  may  be  disre- 
garded.   MOer  T.  BmH>^,        658 

18.  If  the  action  be  broo^  on  tlie 
promise  implied  Mainat  afraud- 
ident  vendor,  that  ne  will  restore 
the  consideration  paid  hj  tlie  ven- 
dee npoB  his  electing  to  rescind 
the  contract,  plaintili  is  bound  to 
aver  and  prove  a  return  or  offer 
to  return  tlie  propertj  upon  dis- 
covery of  the  uaud.  Id, 

14.  Where  the  copy  of  pleadinn, 
furnished  the  court  upon  trmi, 
Contains  a  reply  to  a  counter-claim 
set  up  in  the  answer,  it  is  within 
the  discretion  of  the  court  whether 
to  receive  proof  that  no  reply  was, 
in  fact,  served,  or  to  leave  defehd- 
ant  to  his  remedy  by  motion  after 
trial,  and  its  detertmnation  is  not 
reviewable  here.  Id, 

15.  An  action  upon  a  policy  of  fire 
insurance  i^aA  coinmeticed  in  the 
name  of  L.,  as  assignee.  Subse- 
quently, upon  affidavits  that  it 
had  been  reassigned,  the  insured 
Iras  firubstituted  as  plafhtiff ;  de- 
fendant acquiesced  ift  the  order 
by  receiving  costs  allows  to  it. 
Oh  the  trial  defendant  objected 
to  a  recovery,  trithout  proof  of 
an  assignment  and  reassignment. 
Tlie  objection  was  overruled,  and 
A  motion  was  grafited,  withotit 
Objection,  confonnfn|[  Ui^  c6m- 
pkiot  to  the  proof .  J&ld^thsftthe 


ML  In  a*ing  hypothetical 
for  tiie  putpoas  of 
opinion  of  experts^ 


interrogatory  oli||ectionatdfi,  if  it 
is  withm  the  poasfhlp  or  prelafala 
range  of  tfaeevid«BoeL  Hmrmmr, 
Qaarreg,  Ml 


H.R, 


B.  Co^  11. 

See  iSMbitT.  JT.  F.  C,  amd  K  A  B 
Or.,  84a 

/{ft  pre  inaurmnee  premiumi  mm  ef 
faet^  and  nontuU  error. 

See  Church  v.  L.  F.  Fire  Ime.  Ok., 


IBrrename  dkmrffe  ae  U 

eiruetiee  natke  ef  reeoeaHen  ^  wgemt  e 
anUkarUif. 

See  CiaJUn  v.  LenMm,  801. 

^  '  Order  ef  pfwff  ta  dieeretieti  ef 
eowrt,  proper  ehirge  a$  to  ifiiiaii|Hii  m 
€ution  for  J^raw^  and  a$  to  eujkieki^ 
qfevkiente  to  eueUdn  action. 

See  MiOer  v.  Barber,  559. 
•  — **- Ineuffieieneif  af   ei^eeHon  to 

SeeStoufay.  Saedett Qiem.}, §SS. 

-'---^Proper  ekairge  on  queeiion  if 
neffkgenee, 

SeeMmmany,  N,  T, CandKR 
B,  Co.  (Mem.),  643. 

-'^^  Verdiet  in  aetion  for  fremd, 
iehenpremmedeerreet. 

See  Oatd  v.  Durpee  (Mem.),  651. 


TRUSTS  AND  TRU8TEB& 

1.  B.  died  seized  of  certain  premises, 
which  were  mortgaged  to  defeud- 
tint.  R  devised  to  his  widow, 
whom  he  made  his  executrix,  a 
life  estate  in  a  t)ortion  of  the  prem- 
ises, with  remainder  to  i^iUtCSs; 
the  balance,  Idth  his  personal 
pr&petty,  he  directed  his  execu- 
trix to  SMl,  and  with  the  proMeda 
pkf  and  disidiaige  his  debts,  in- 


^ 
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bhiding  tbe  moitgage.  t>ef6iid- 
ant,  after  R's  deaui,  comUDetic^ 
4n  action  for  foreclosure,  making 
the  widow  and  plaintiffs,  who 
were  infants,  parties;  they  were 
terved  "^ith  proems,  but,  although 
their  infancy  was  known,  no  guar- 
dian a&  Utem  wlis  appointed.  The 
widow  answered,  but,  under  an 
arrangement  with  defendant  that 
he  would  leas6  to  her  for  life  at  a 
nominal  rent  a  portion  of  the 
inortgfuged  premises,  she  executed 
a  dMQ  to  him  of  the  portion 
bf  the  premises  directed  to  be 
■old,  which  was  wortii  $5,950^  for 
the  nominal  price  of  $500,  to  be 
applied  oh  the  mortgage  ;  she  also 
withdrew  her  answer,  and  stipu- 
lated that  defendant  might  take 
Judgment  for  the  full  amount  of 
the  mortgage,  without  crediting 
the  $500.  Judgment  by  default 
was  taken  against  plaintnEs,  under 
which  the  premises  were  sold  and 
\Ad  in  by  oefendairt  for  much  less 
than  their  value.  There  was  a 
8un>his  on  the  sale  of  over  $2,000 
whudi  was  never  brought  into 
court,  and  nlaintifls  received  no 
part  of  it.  Ko  report  of  sale  l7as 
med  or  confirmed.  In  an  action 
to  set  aside  the  Judgment  and  sale, 
hM,  that  the  executHx  stood  in  a 
relation  of  trust  towards  plaintiffs, 
k>  far  as  the  Exercise  of  the  power 
of  sale  was  concerned,  and  vio- 
lated her  trust  in  conveying  for  a 
hominal  consideration ;  that  de- 
fendant was  a  party  to  its  vic^ 
tion,  and  that  the  facts  sustained 
a  finding  of  fraud  and  cdlnsion  ; 
tiliat  plaintiffs  were  entitled  to 
have  the  decree  of  foreclosure 
avoided  as  to  them,  and  could 
inaintain  an  original  action  in 
equity  for  that  purpose ;  that  as 
to  pmintiffs^  their  equity  of  re- 
demption not  being  barr^  by  the 
Ayr^losure,  defendant,  when  he 
totered  under  his  purchase,  be- 
6ame  merely  a  mor^agee  in  pbs- 
BissBion,  and  a^  sucn,  bound  to 
account  for  their  share  of  what  he 
realized  from  the  mortgaeed  prop- 
erty, over  and  above  me  mort- 
gage debt.  MeMurrdy  v.  McMur- 
hiy.  175 

S.  Where  a  parol  agreement,  pur- 
niorting  to  create  a  trust  ih  nnds, 
u  part  of  a  0Chem6  bf  tttnd,  ot  a 


party  is  fraudulently  deprived  of 
valuable  rights  or  property  by 
means  thereof,  the  court  ^ill  nAse 
an  implied  trust,  treating  the  per- 
son who  perpetrated  the  fraud  as 
trustee  ex  mcUefieio.  Wh^i^dr  v. 
Beynolda.  ^7 

8.  A  fraud  which  will  convert  a 
purehaser  of  real  estate  into  a 
trustee  ex  mcUeficio  must  bio  f rotid 
at. the  time  of  the  purchase,  not 
afterwards  ;  and  the  mere  acqui- 
escence or  omission  of  another  to 
take  steps  to  obtain  the  propertjr, 
although  induced  by  faith  m  tne 
purchaser's  parol  promise  to  pur- 
chase for  his  benefit,  will  not 
estop  him  from  denying  the  trust; 
to  work  an  estoppel,  the  promii^ee 
must  have  been  induced,  at  the 
instance  of  the  promissor,  to  incur 
some  expense  or  perform  some 
act  which  he  otherwise  would  not 
have  done.  Id. 

4.  An  order  of  General  Term,  alflirm- 
ing  an  order  of  Special  Term  te- 
viving  against  his  executors  a 
special  proceeding  instituted 
against  a  discharged  trustee,  and 
pending  at  his  death,  is  not  appeal- 
able to  this  court ;  it  is  not  "a 
final  order  affecting  a  substantial 
right  made  in  a  special  proceed- 
ing" within  section  11  of  the 
Code  (sub.  8),  but  an  intermediate 
order  relating  to  the  procedure. 
Jn  re  WldttteHy  v.  HogueL         858 

5.  A  trustee  cannot  purchase  iot 
his  own  benefit  property  which, 
although  not  the  subject  of  the 
trust,  IS  connected  with  it  in  this, 
that  a  sale  of  the  property  for  less 
than  its  value  will  dimmish  Uie 
trust  fund; and  a  purchase  by  him 
f  dr  less  than  the  value  of  the  prop- 
erty inures  to  the  benefit  of  the 
cestui  que  tnut.  Fuiton  v.  WhU- 
nsy,  548 

6.  No  actual  ^raud  on  the  part  dl  a 
trustee  so  burchasing  need  be 
shown  to  give  to  the  eeiltui  que 

tSBOm 


tru^  the  benefit  of  the  purt^ 


i<<. 


7.  The  wUltrf  P.  W.  befaiittithttl  to 
his  executora  W.  and  T.  a  fund  in 
trust.  IFlrst.  To  pay  debts  not 
otherwise  provided  for.    Socottd. 
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To  pay  certain  l^acies.  He  left 
certain  real  estate  incumbered  bj 
a  mortga^  given  to  secure  bis 
bond.  Tbe  mortgage  was  fore- 
closed and  tbe  premises  bid  off  by 
W.  T.  and  tbeir  partner  J.,  wbo 
was  cognizant  of  all  the  facts,  for 
$5,000.  The  premises  were  worth 
$10,000.  The  sale  left  a  deficien- 
cy of  $0,577.48,  which,  as  a  debt 
unprovided  for,  was  paid  by  the 
executors  out  of  the  trust  fund, 
thereby  rendering  it  insufficient 
to  pay  said  legacies.  Plaintiff, 
one  of  the  legatees,  and  by  the 
death  of  the  other  legatees  enti- 
tled to  all  of  said  legacies,  was 
an  infant,  W.  being  her  general 
guardian.  In  an  action  to  nave  a 
trust  declared  in  plaintifTs  favor 
in  the  property  purchased,  hdd, 
that  W.  and  T,  could  not  become 
purchasers  for  their  own  benefit; 
that,  while  they  were  not  bound 
to  buy  in  the  property  for  the 
benefit  of  the  trust  estate,  having 
no  trust  funds  applicable  to  that 
purpose,  they  had  no  riffht,  bj 
undertaking  to  purchase  u>r  their 
own  benefit,  to  create  an  interest 
in  themselves  hostile  to  theur  duty 
as  trustees;  that  J.  stood  in  no 
better  position  than  his  associates 
in  the  purchase,  but  was  affected 
by  the  same  legal  disabilities.    Id. 

8.  Also,  held,  that  a  provision  in  the 
decree  of  foreclosure  authorizing 
any  of  the  parties  to  become  pur- 
chasers was  no  protection  to  the 
purchasers  here,  nor  did  the  con- 
firmation of  the  sale  have  such 
effect,  as  the  rights  and  equities 
of  plaintiff  were  not  before  the 
court  or  involved  in  the  fore- 
closure suit.  Id. 

0.  Also,  hM,  that  a  decree  of  the 
surrogate  settling  the  accounts  of 
W.  and  T.  was  no  bar  to  the  ac- 
tion. Id. 

10.  The  Judgment  of  the  court  be- 
low allow^  to  plaintiff  the  value 
of  the  real  estate  at  the  time  of 
the  purchase,  less  the  amount 
paid.  BM,  no  error;  that  the 
Tudsment  was  as  favorable  to  de- 
fendants as  the  circumstances  of 
the  case  would  admit  Id. 

11.  Actual  and  clearly  proved  fraud 
will  not  be  protected  by  the  stat- 


ute prohibiti^  parol  tnisU  in  nd 

property.  (2  SL  S,  134^  g  ^) 
V.  ihnufL 

TUU  to  eorvorate  property  ^f- 

tar  estpiraiion  cf  charter^  taU  tk  tk$ 
trustees  in  truMt_for  elockhMere, 

See  a  a  &  Bk.  Y.  WaXker.       4Sti 


USAGE. 

Aeafecimffpolieietaf 

fiUHTomee 

See  Medaar.  S.  Jf.  Ina.  Co.,  508. 

OfUotk  broken,  f^en  mi^emn 

of  proper  in  action  offohui  broker  for 
eoneermon  of  etoek  pledffed. 

See  Baker  ▼.  Brake,  51& 


USURY. 

1.  A  contract  for  a  loan  was  clainwwl 
to  be  usurious;  first,  because  a 
bond  ^ven  to  secure  the  loan  was 
conditioned  to  pay  $5,000,  when 
but  $4,000  was  loaned;  second, 
that  for  $2,000  of  tbe  loan  plain- 
tiff gave  his  notes  for  twenty  and 
thirty  days  without  interest  In 
the  assignment  of  the  bond  it  was 

.  stated  that  it  was  to  secure  the 
pa3rment  of  $4,000,  and  it  was  in- 
tended and  treated  by  the  paitiea 
as  a  security  for  that  sum  only. 
The  giving  of  the  notes  was  not 
found  to  heve  been  done  with  in- 
tent to  secure  more  than  lawful 
interest  BM,  that,  for  the  pur- 
pose of  sustaining  the  judgment, 
a  finding  that  there  was  no  such 
intent  nught  be  implied,  and  that 
the  circumstances  did  not  consti- 
tute usury  in  law.  Broufn  v. 
Ohamplin.  214 

2.  Where  a  lender  has  received  a 
security  providing  for  the  pay- 
ment of  the  precise  amount  loaned 
by  him  with  lawful  interest^  the 
fact  that  his  acent,  wiUiout  his 
authority,  knowledse  or  participa- 
tion, has  extorted  irom  the  bor- 
rower a  sum  of  money  upon  the 
false  pretence  that  a  portion  there- 
of was  a  bonus  for  bis  principal 
does  not  taint  the  security  with 
usury.    Betaoee  v.  Pwrdy.         446 

8.  The  employment  of  an  asent  to 
effect  a  loan  does  not  impliedly  or 
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afyparently  authorize  him  to  yio- 
late  law  or  do  an  illegal  act.      Id. 

4  The  fact  that  an  action  upon  the 
security  is  commenced  by  the  prin- 
cipal after  knowledge  upon  his 
Eart  of  the  exaction  of  the  agent 
I  not  a  ratification  thereof;  the 
security  coming  to  him  unaffected 
by  usury,  he  luis  the  right  to  en- 
force it.  Id. 

6.  After  payment  of  a  portion  of 
the  amount  due  upon  a  bond  se- 
cured by  mortgage,  the  obligors 
applied  to  the  agent  of  the  obligees 
for  a  reloan  of  the  sum  paid  upon 
the  same  securities.  This  the  obli- 
gees agreed  to.  The  agent  exacted 
of  the  obligors  $225  professedly 
for  the  obligees,  who  aid  not  re- 
ceive any  portion  of  it  and  knew 
nothinjB^  of  the  representation. 
One  of  the  obligees  was  informed 
by  the  obligors  oef  ore  the  loan  of 
the  terms  meir  agent  exacted,  to 
which  he  replied  that  it  was  too 
much  for  the  agent's  services.  The 
obligees  loan^  the  full  amount, 
and  it  did  not  appear  that  they 
knew  how  much  was  finaUy  paid 
or  aereed  to  be  paid  to  the  agent. 
Held,  that  the  evidence  rebutted 
any  inference  that  the  obligees 
connived  at,  consented  to,  or  au- 
thorized the  charge,  and  that, 
therefore,  there  was  no  usury.   Id. 

6.  B.  &  G.  were  agents  for  the  M.  P. 
Life  Ins.  Ck>.,  for  soliciting  insur- 
ance and  had  a  desk  in  its  office. 
Defendant  K  agreed  to  give  B.  & 
0.  a  bonus  or  commission  of 
$3,000,  to  be  paid  by  assigning 
certain  small  mortgages  for  pro- 
curing a  loan  from  said  company 
of  $7,000.  The  loan  was  obtained 
upon  bond  and  mortgage,  E.  re- 
ceiving from  the  company  the  full 
amount  of  the  loan.  The  small 
mortgages  were  assigned  to  the 
father  of  B.,  who  was  second  vice- 
president  of  the  company.  The 
papers  were  drawn  by  its  attorney, 
executed  in  its  office,  and  put  into 
its  safe,  and  subsequently  were 
assigned  to  it  B.'s  father,  how- 
ever, testified  that  he  had  no  in- 
terest in  the  mortgages,  but  took 
the  assignments  in  his  own  name 
at  the  request  of  his  son,  who  was 
at  the  time  of  their  execution  ab- 1 


sent,  and  that  he  was  to  pay  to  B. 
the  proceeds;  that  upon  the  assign- 
ment to  plaintiff  he  received  credit 
for  the  full  amount  of  the  mort- 
^a^es,  and  that  prior  thereto  plain- 
tiff had  no  interest  in  them.  In 
an  action  to  foreclose  the  mortgage 
given  to  secure  the  loan,  h3d 
(Church,  Oh.  J.,  dissenting),  tliat 
the  evidence  failed  to  show  that 
plaintiff  was  a  party  to  the  agree- 
ment for  the  bonus  or  received  any 
benefit  therefrom,  and  so  did  not 
sustain  the  defence  of  usury.  G. 
M.  L.  Ins.  Co.  V.  Kashaw.        544 


VENDOR  AND  VENDEE. 

Whai  oflre  flxtures,  m  between. 

See  MeSea  v.  a  if.  Bk.,  489. 


WAIVER 

A  party  to  an  action  which  is  not 
referable  without  consent  of  the 
parties,  by  consenting  to  refer  to 
a  particular  referee,  does  not  waive 
his  right  to  a  trial  by  the  court  or 
a  Jury  if  for  any  reason  the  refer- 
ence agreed  upon  falls  through. 
Preston  v  Morrow.  462 

Of  notice  required  by  insurance 

policy,  what  is. 
See  McNeiUy  v.  a  L.Ins.  Co.,  28. 

Cf  forfeiture  under  lease,  what 

amounts  to. 
See  Riggs  v.  Parsea,  198. 

Of  eoTuUtion  in  policy  cf  insu- 

ranee  requiring  cash  payments^  what 
amounts  to. 

See  Church  v.  X.  F.  F.  Ins,  Co.,  222. 

Of  forfeiture  under  building 

contract,  what  amounts  to. 
See  Murphy  v.  Buckman,  297. 


WAREHOUSEMEN. 

Plaintiffs  contracted  to  sell  to  B.  ft 
Co.  a  quantity  of  cotton,  in  store, 
to  be  paid  for  on  delivery.  The 
N.  Y.  W.  and  B.  Co.  loaned  to  B. 
&  Co.  a  sum  of  money,  receiving 
as  security  an  invoice  and  written 
pledge  of  the  cotton,  and  an  order 


i 
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upon  the  warehonaemaix.  Upon 
presentation  of  the  order,  and 
YrhUe  tJUe  cotton  was  being 
weighed  and  examined  for  deUv- 
ery,  the  warehouseman,  with  the 
consent  of  plaintiffs,  cave  to  the 
N.  Y.  W.  and  S.  Co.  Sxe  ordinary 
warehouse  receipt  for  the  cotton. 
This  was  on  Saturday.  B.*  &  Co. 
did  not  pay  for  the  cotton,  and  on 
the  next  Tuesday^  failed.  In  an 
action  to  recover  possession  of 
the  cotton,  held,  that,  upon  the 
occasion  of  the  loan  to  B.  &  Co., 
the  N.  Y.  W.  and  8.  Co.  acquired 
no  title  to  the  cotton,  as  a^inst 
plaintiffs,  as  it  part^  with  its 
money  solely  upon  the  engage- 
ment of  that  firm,  and  upon  jCheir 
order  ;  that  no  title  was  acquired 
at  the  time  of  the  detivery  of  the 
warehouse  receipt,  as  no  value  was 
parted  with  upon  the  faith  of  it; 
but  that,  upon  receiving  the  re- 
ceipt, said  company  had  a  ri^ht  to 
repose  upon  it  as  a  ratification  of 
t^  prior  pledge,  a^d  having  re- 
lied ^pon  it  and  thereby  having 
been  induced  to  refrain  from  any 
attempt  to  recover  the  loan  or 
secure  as  indemni,tv,  plaintiffs 
were  estopped  from  claiming  title. 
VoorMiY.  OlmsUad,  118 


WARRANTY. 

ImpUed  in  poUeif  of  marine  in- 

turance,  and  efeet  of  brtiaeh  of. 

See  Leitch  v.  A,  M,  Ins.  Ch„  100. 

In  p<Aiey  of  fire  insuraneet 

what  ie. 

See AJtaa^nderY.  Q.  F.  Ins,  Co,,  464. 


WATER  COURSES. 

In  an  action  commenoed  in  1878, 
against  commissioners  and  an 
overseer  of  highways,  for  dama- 
ges alleged  to  have  been  sustained 
By  timun^  the  waters  of  a  stream 
from  a  highway  upon  plaintiff's 
adjoining  premises,  it  appeared 
that  originally  the  stream  crossed 
the  highway  on  to  said  premises, 
then,  turning,  recrossed  the  high- 
i^y.  About  1850,  an  artificial 
channel  was  niade,  proceeding  a 
short  distance  from  the  first  cross- 
ing»  along  the  side  of  the  traveled 


t^Bfik  of  tl\e  hi4|[kwaY,  and  tlicjnce 
through  aj)  art^cial  ditch  on  to 
and  over  plaintiir  's  land.  In  1804 
plai^tiff .  ^  over^^r  of  WghTiifiyH. 
extended  t]^e  aroflcial  ciMijQj^^ 
fdong  the  hij;hway  ujinl  It  Ii^tar- 
sect$  the  ongin^l  sti^eam;  he  also 
fiKed  up  th?  artificial  cl^atmel  on 
ids  lacid;  the  W9»t«r8  injurcjd  the 
highway,  rondering  it  at  tinges 
impassable,  and  defendants  tu^r^ed 
them  into  the  original  channel 
Meld,  that  thf^  first  phange  did  not 
relieve  pl^ntiff '9  land  froBgi  the 
hurden  of  the  stream,  or  give  him 
any  prescriptive  richt  to  have  it 
flow  along  the  highway;  that,  as 
overseer,  ^e  had  no  rigtt  to  felj[eve 
his  own  premises  at  the  expense 
of  the  public;  tjbu^t  it  was  the 
right  and  duty  of  defendants  to 
abate  the  nuisance  caused  by  the 
stream  ohstnicting  the  highway, 
and  tjiey  were  Justified  in  resstor- 
ing  said  stream  to  its  original 
channel.     KeUf>gg  v.    Thompson, 

88 

€frw$  ^  righU  to  take  water 

from  sjprinff  construed, 

8^  jfyiiifham  v.  Stoi^^  574. 


WESTCHBSTER  COUNTY. 


Ajotrf  1878  annesBhg  tf^fupw 


\toirewrorkeity,construiL 
8^  PeojH^  V.  Flflva^g^n,  S87. 


WILLS. 

1.  The  wm  of  J.  devised  his  real 
estate  to  his  wife  for  life,  remain- 
der to  H..  an  adopted  son,  "and 
his  heirs."  The  words  quoted 
were  interlined.  In  another  clatise 
in  the  will  he  charged  certain  be- 
quests upon  "the  estate  hereby 
devised  to"  H.  H.  died  prior  to 
Uie  death  of  the  testator.  In  an 
action  for  partition  of  the  lands, 
held,  that  while  the  word  "  heh»  " 
could  be  considered  as  "  children," 
where  from  the  whole  will  tl^t 
appei^^d  to  have  been  the  intent, 
thete  was  no  evidence  here  of  sr^ch 
intent,  and  the  word  was,  th^e- 
fore,  one  of  lipiitatlo^,  not  of  pnr- 
chase;  that  t&e  devise  lapsed  and 


i 


it.  tn  th«  clnUM  of  th«  will  glrlng 
boqueats  wu  tt  prOTlsloa  dlnctlos 
that  W.  ihould  be  matnUlned  rd? 
pTOTlded  for  daring  life  out  of  Uit 
testator'8  estate,  ana  the  Mtate  de- 

Tised  to  H.  1        'i 

the  bequeata'  1 

.  claiue.  and  th<  1 

"  a  moT^pige 

vind.    Bjaa  1 

,cue  of  th«  de  i 

wife  prior  to  i 

trbole  ^atate,  real  and  pereonal, 

.  ,Wa«  giTMi  to  ^.,  eub|eot  to  the 
MJiueDt  of  the  Mgaciee  "and  to 
the  aupport  and  iqaitilenaiice  of 
the  nli"  W.  BUd,  that  the  pro- 
TlRlon  for  the  luopwl  of  W,  wm 
a  ''bequest,"  ana  wat  a  lleq  and 
chArge  upon  the  real  estate  devised 
to  it. ;  and  that,  altbough  the  de> 
Vjse  lapsed,  the  l(en  fouowed  the 
remainder  in  the  hands  of  the 
helis  of  ttie  testator.  Td. 

$.  lUntlfEs,  at  the  reqnMt  of  W., 

Sd  upon  thd  fdth  and  credit  of 
9  ptovisloo  made  for  her  In  the 
irlll,  supported  her  during  her  life. 
Bm,  that  it  WM  to  be  preanmed 
It  wai  the  Intontion  of  the  parties 
(hat  plaintiffs  should  hare  the 
traneflU  of  tlie  provisioD  of  the 
Vltl,  to  which  Intent  the  court  of 
equitT  would  give  eSect,  and  that 
thisreiore,  a  holdini  of  an  equita- 
ble aaalgument  In  favor  of  plqin- 
Ufta  WM  proper.  Id. 

4.  A  person  having  cnpadtf  «of- 
djUt  to  acquire  a  large  fonnnfl 

tbi'  pntonal  Induqtir  and  Intelll- 

'  jenoe,  who  lucoeinnUr  oooducU 
»  large  bnslneas  whose  bnalnees 
cotreapondeace  ehowp  ,a  clear 
leomprebenslon  of  the  subjeeta 
Upon  which  he  writes,  and  who 

.  U  .  pronounced  bj  his  lutlmate 
irtrads  of  aoand  ja\ad,  and  of 

Hfore  (baa  ordlnarr  Intelligence 
— '  * ^  will  not  be  conald- 


Bude  toappwM:  tb»t  (t  WficWld^n- 
ed  br  means  of  Inouence  fcfioujft- 
uig  to  moral  coeroion,  deHrojjoK 
free  agencv,  or  br  importuntt/, 

Shlcb  conld  not  be  resisted,  ao 
at  the  testator  was  eonatraluil 
to  do  HiaJ  which  WM  mfV*  pi" 
•ctuid  wlU.  hut  which  ft  wm  j^- 
able  v>  tfivitfi  or  loo  ima  k)  9* 


7.  The  admission  of  Improtwr  tiH- 
jence  in  proceedings  before  a  Mr 
rente  for  the  probate  of  a  Mu  L 
nM  pound  for  reversal  of  his  'd»- 
dslon  admiUlng  the  wU  lb  ^h»- 
.(wte,  if  it  appeara  froiA  tki  rnole 
cue  that  (ha  wU]  wit  prMMTlT 
.sMtalnod.  ^  "^^4 

&  '^niere.  In  the  m^tltW  (rf  •  bto> 
^Ifi  of  a  will,  the  BUrrbOatalH 
acquired  Jurisdiction  oiaU  Um  ' 
IMTUeB  in  Inteireat.  he  U  not  dlveet- 
,ed  ol  this  JurMpcUon  bjr  Uie  dearth 
of  one  irf  the  pwllofi,  »nd_-'     " 

ilfsloa  t^'brin^ln  Uie^irs  and 

■■ "       ?S»S 


pKMop,  ,  __ 

_  eurvlvon  appear  and  111 
;th6ul  objection  b^usa 

•fm    .„„ 

ohonto- 
probeM- 


partj,  such  wnisalon  can 
pslr  the  Talidltr  of  thti  p 
(ngs  M  to  tlto  inirvli;or«. 
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win,  hM,  Oiat  ftn  Intent  to  conTert 
.'  abAolntelV  the  real  eatata  into 
mOue;  dta  not  appear,  and  no  lueh 
conTeialon  waa  made  b;  the  will, 
OouHeg  T.  Campbell,  1S( 


port  and  maintenance  of  tlie  tes- 
tatiM'i  widow  and  cliiidren.  Tbe 
real  eatata  waa  not  diipoaed  of  1^ 
the  eiecutors.  HM,  that  a»  no 
neceultf  existed  for  a  sale  of  tbe 
realty  for  the  puTpuee  ipedBed  In 


11.  Tbe  wilt  of  B.  gare  to  bii  wife 
ail  hii  real  and  peraonat  estate 
during  her  life,  ahe  to  proHde 
and  care  for  their  children  nntll 
Otej  came  of  age,  and  directed 
UuU  after  her  death  "ali  the  real 
estate  which  maj  be  found " 
ibonld  be  divided  among  the  eons 
and  the  peraonal  estate  amona  the 
daughters.  The  widow  died  be- 
fore the  children  became  of  age. 
In  an  action  t)rought  to  charge  tne 
support  of  all  the  children,  after 
the  death  of  the  widow,  upon  the 
real  estate,  hM,  that  the  provi- 
alon  for  tbe  support  of  the  children 
terminated  at  the  death  of  the 
widow,  and,  thereupon,  the  sons 
iMcame  entitled  to  a  dlTigioD  of 
tbe  real  estate  remaining;  and  that 
tbe  same  was  not  chargeable  with 
tbe  support  of  the  daughters. 
Brandim  y.  Brandme,  401 

13.  The  will  of  B.  diracted  bis  ex- 
ecutrix to  dirlde  his  real  estate 
eqnallf  between  his  two  sons,  O. 
and  S.,  after  the  Toonaeat  arriTwi 
at  the  age  of  twenty'tliree.  In  a 
codicil  he  directed  hb  executrix 
to  tell  ali  bis  real  estate.  Both 
•ons  anrrired  the  testator.  In  an 
action  for  a  construction  of  the 
will,  Adtl,  that  there  being  no  pur- 
poae  for  the  sale  etpresMd  in  the 

'  codicil,  the  fair  Inference  was  It 
waa  for  the  purpose  of  dlvirion; 
that  as  the  sons  survived,  the  pur- 
pose had  not  failed;  and  that  the 
direction  to  sell  operated  as  a  con- 
Terslon  of  the  real  estate  Into  per- 
■ODalty   Immediately    upon    the 


a  legatees;  a 
upon  the  death  ot  C.  before  totu- 
al  sate,  his  Interest  passed  tO  hit 
neraonal  represealativea.  itiWt. 
Banta.  408 

18.  Abo,  hM,  that  conrenloi)  waa 
not  prafenled  becauM  the  legal 
estate  waa  not  given  In  (rast  lo 
tbe  executrix,  or  because  IbeM 
was  no  devise  of  (he  lands,  and 
Ihey  posa  t^  descent  to  the  two 
sons.  ^  Id. 

U.  0.  died  Boon  aftar  B.,  leavln;  ■ 
will  by  which  he  bequeathed  cer- 
tain legacies  and  made  bis  brother 
0.  residuary  devisee  and  legatee. 
The  exeutrli  of  B.  told  portions 
of  the  real  eatale,  and  Upon  an  ac- 
counting  by  her  the  proceeds  were 
brought  into  court  and  distributed 
by  decree  of  (he  surrogate  aa  per- 
sonal estate,  one  moiety  to  8.,  (he 
other  to  H.,  executor  ot  B.,  who 
therewith  paid  (he  legacies  Inpart^ 
Before  tbe  balance  of  the  lands 
were  told  the  executrix  died  and 
H.  was  appointed  administrator,  - 
with  will  annexed.  The  share  of 
0.  In  the  estate  of  B.  wu  the  only 
aource  from  which  the  legaciea 
riven  by  his  will  could  be  paid. 
On  an  accounting  had  at  hia 
requcflt,  as  such  adminlatrator, 
B.  and  K.,  aa  tin  executors  of 
0.,  were  made  parties;  (he  lega- 
tees were  not.  Tbe  surrogals  ad- 
Judged,  In  substance,  (hat  (here 
was  no  conversion  of  the  real  es- 
tate of  B.  under  his  will,  and  that 
8.,  as  residuary  devisee  under  the 
will  of  a.,  was  cDtllled  to  onfr^hslf 
the  real  estate  unsold  and  one-half 
tbe  proceeds  of  what  had  been 
sold,  and  aetded  (he  aecontits  tia- 
der  this  (heorr.  H.  nfused  oi 
appeal  or  to  allow  tbe  legateM  to 


.     .  tnlstrator  for 

an  aceounling,  (he  servtca  nf  a 
citation  upon  the  exec 


mlntitntor  of  a  d«ceMe( 
would  be  sufflcleDt,  la  tbe 
of  fraud  or  collusion,  to 
estoto,  yet  u  here  B.  rap 
both  estates,  tbe  legateei 


wills. 


Jd. 


15.  The  will  of  P.  y^.  beqncathed 
to  hlR  executors  W.  and  T,  a  f umi 
Id  trust:  Piret.  To  pay  debts  not 
otherwise  proviilefl  for.  Second. 
To  pnf  certain  Icgaclos.  Ho  left 
cerUIn  rent  estate  Incumbered  by 
re  bis 

cloeodand  the  premises  bid  olf  by 
W,  T.  and  their  partner  J.,  who 
WM  cogniitant  ot  all  the  facts,  for 

rS.OOO.  The  promises  were  worth 
10,000.  Tbesate  left  a  dcflciency 
of  $0,1177.48  which,  aa  a  debt 
unprovided  for,  was  paid  tiv  the 
executors  out  of  the  trust  fund, 
(hereby  rendering  it  InsulTlclcnt 
topaysaid  Icgacira.  Plaintiff, 
of  the  leKBtees,  and  by  tlie  deniii 
of  tbe  other  leKatees  entitled  to 
an  of  aald  legacies,  won  an  infalit, 
W.  being  her  general  guardian. 
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to  purchase  for  ttielr  own  beneDt, 
to  create  an  interest  In  themMlTM 
hostile  to  thetr  duty  a*  tnutMi; 
that  J.  stood  in  no  better  potition 
tlian  his  asBsoclulcs  In  tba  pur- 
chase, but  was  affected  by  the 
same  legal  diaabilltlM.  FuUm  ■ 
V.  WhilTteg.  548 

W1TNE8B. 

1,  A  resident  of  a  foreign  8Uta, 
,  while  attendlna;  a  conrt  of  thla 
Btate  ae  a  wUness,  cannot  be 
served  with  a  procoM  for  tba  . 
comtnonccmeDl  of  a  olvll  koUon 
against  biin.  Ptrion  Ti  Orler. 
1S4 

3.  As  to  whether  a  dtsttnctlon  Iti 
respcpt  to  their  Immunity  ex  lata  as 
to  suitors  and  wllneasei  ffom  a 
forel^  State,  and  those  residing 


n  IhJa  State,  ( 


A:i^.jrt? 
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